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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
[1] MARTHA DONELSON and [2] JOHN  ) 
FRIEND, ON BEHALF OF THEMSELVES ) 
AND ON BEHALF OF ALL SIMILARLY ) 
SITUATED PERSONS,    ) 
       ) 
   Plaintiffs,   ) 
       ) Case No. 14-CV-316-JHP-FHM 
vs.       ) 
       ) 
[1] UNITED STATES OF AMERICA;  ) 
DEPARTMENT OF INTERIOR; BUREAU  ) 
OF INDIAN AFFAIRS; [2] DEVON ENERGY  ) 
PRODUCTION COMPANY, L.P., et al.  ) 

 
PLAINTIFFS’ RESPONSE TO MOTION TO DISMISS  

PLAINTIFF’S FIRST AMENDED COMPLAINT [DKT 124]  
 

Plaintiffs, by and through their attorneys, Drummond Law. PLLC, submit the following 

Response to Motion to Dismiss Plaintiffs’ First Amended Complaint [Dkt. No. 124] of 

Defendants B & G Oil Company and Wellco Energy, Inc. and all other Defendants who have 

adopted said Motion to Dismiss [Dkt. Nos. 138, 142, 145, 147, 149, 150, 151, 152, 153, 155 and 

156] (collectively referred to as “Movants”). 

INTRODUCTION 

 I. Plaintiffs’ Claims For Relief Against Federal Defendants 

 Plaintiffs assert seven claims in their First Amended Complaint [Dkt. 46].  The first three 

claims are against the Federal Defendants for declaratory judgment [Dkt. 46, ¶¶ 108-126].  These 

claims arise under the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 et seq., 

and are brought pursuant to Fed. R Civ. P. 57, the Declaratory Judgment Act, 28 U.S.C.  § 2201 

and the Administrative Procedures Act (“APA”), 5 U.S.C. § 701 et seq. Plaintiffs seek a 

declaration from the Court that the Federal Defendants violated NEPA by approving concession 
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agreements, leases and applications for drilling permits (“APDs”) without taking the requisite 

“hard look” at the environmental impacts of the proposed federal actions.  Plaintiffs further seek 

a declaration from this Court that the Superintendent’s approvals in violation of NEPA were 

arbitrary and capricious.  Additionally, Plaintiffs request that this Court declare that the 

concession agreements, leases and drilling permits are void ab initio.   

 II. Plaintiffs’ Claims For Relief Against Non-Federal Defendants 

 The final four claims are state law claims against the non-Federal Defendants [Dkt. 46, ¶¶ 

127-151].  These claims are premised upon the Court’s declaration that the concession 

agreements, leases and drilling permits at issue are void ab initio. This Court has supplemental 

jurisdiction over these claims because they are dependent upon resolution of a substantial federal 

question, i.e., whether the Federal Defendants violated NEPA in granting the challenged 

approvals and whether the resulting concession agreements, leases and drilling permits are void 

ab initio as a result of the violations of NEPA.  Plaintiffs seek injunctive and monetary damages 

relating to the non-Federal Defendants’ unlawful activity upon the Plaintiffs’ and the Putative 

Class Members’ property. 

 III. Summary of Arguments Opposing Motion To Dismiss 

 Movants seek dismissal of the First Amended Complaint on the grounds that: (1) this 

Court does not have subject matter jurisdiction and (2) the Osage Nation is an indispensable 

party.    Movants’ arguments are without merit. 

  A. Court Has Subject Matter Jurisdiction Over Plaintiffs’ Claims. 

 The Movants provide three reasons for their challenge to subject matter jurisdiction.  

First, Movants argue that NEPA is a procedural statute which applies only to federal agencies.  

Plaintiffs agree and have not alleged otherwise. This Court’s jurisdiction over the NEPA claims 
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against the Federal Defendants supplies the basis for supplemental jurisdiction over the state law 

claims.  Second, Movants argue that Plaintiffs have not identified any final agency action subject 

to judicial review.  To the contrary, each approval by the Superintendent of a concession 

agreement, lease or APD is a final agency action subject to judicial review pursuant to 5 U.S.C. § 

704.  Third, Movants contend that the mootness doctrine applies because many of the permitted 

wells have already been completed.  However, the NEPA claims are not moot simply because 

the illegal activity has already been completed. NEPA cases present an actual controversy so 

long as there is any form of relief that can be granted to the Plaintiffs by the Court.  Moreover, 

Plaintiffs have ripe claims against the non-Federal Defendants for their tortious activities 

pursuant to invalid concession agreements, leases and drilling permits. 

  B. Osage Nation Is Not Indispensable Party. 

 Movants’ claim that the Osage Nation is an indispensable party is equally without merit.  

The Osage Nation does not have standing with respect to the NEPA claims because its interest is 

entirely economic.  Moreover, to the extent the Osage Nation has a legally protected interest, the 

Federal Defendants, who conspicuously have not moved to dismiss on these grounds, hold the 

Osage Mineral Estate in trust for the Osage Nation and have a fiduciary duty to protect the 

Nation’s interest in the mineral estate.  Further, the non-Federal Defendants will also adequately 

represent the Nation’s interest as they have a joint interest in preventing the invalidation of the 

concession agreements, leases and drilling permits.   

 Therefore, Plaintiffs request that this Court deny the Movants’ Motion to Dismiss, and 

order that the Movants answer the First Amended Complaint. 
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ARGUMENT AND AUTHORITIES 

I. THE COURT HAS SUPPLEMENTAL JURISDICTION OVER STATE  
  LAW CLAIMS AGAINST  NON-FEDERAL DEFENDANTS. 

 
 Plaintiffs’ state law claims against the non-Federal Defendants are for trespass, 

negligence, nuisance and unjust enrichment. [Dkt. 46, ¶¶ 127-151]  These state law claims are 

directly related to the federal claims for declaratory judgment because they are dependent upon 

the determination by this Court whether the Federal Defendants violated NEPA. Accordingly, 

these state law claims are properly before this Court pursuant to 28 U.S.C. § 1367(a), which 

provides that “in any civil action of which the district courts have original jurisdiction, the 

district courts shall have supplemental jurisdiction over all other claims that are so related to 

claims in the action within such original jurisdiction that they form part of the same case or 

controversy under Article III of the United States Constitution.”  

 The United States Supreme Court has noted that “[e]ven though state law creates [a 

plaintiff’s] causes of action, its case might still ‘arise under’ the laws of the United States if a 

well-pleaded complaint established that its right to relief under state law requires resolution of a 

substantial question of federal law in dispute between the parties.” Franchise Tax Bd. Of State of 

Calif. v. Construction Laborers Vacation Trust for Southern California, 463 U.S. 1, 13 (1983).  

“Congress has given the lower federal courts jurisdiction to hear, originally or by removal from a 

state court, only those cases in which a well-pleaded complaint establishes either that federal law 

creates  the cause of action or that the plaintiff's right to relief necessarily depends on resolution 

of a substantial question of federal law.” Id. at 27-28. 

 Here, the claims against the non-Federal Defendants necessarily depend upon whether the 

Superintendent of the Osage Agency violated NEPA in approving the concession agreements, 

leases and APDs.  Plaintiffs seek a declaration from this Court that the Federal Defendants 
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violated NEPA when the Superintendent approved the subject concession agreements, lease and 

APDs without conducting site-specific environmental analysis.  If the Superintendent violated 

NEPA in granting the challenged approvals, Plaintiffs contend that the approvals were void ab 

initio, which would render the non-Federal Defendants’ presence on the Plaintiffs and Putative 

Plaintiff Class Members’ property wrongful.  Plaintiffs could not bring these claims against the 

non-Federal Defendants in Osage County District Court because the state court would not have 

subject-matter jurisdiction to determine the validity of the approvals by the Superintendent.1 

Accordingly, this Court has supplemental jurisdiction over the claims against the non-Federal 

Defendants.  Therefore, Plaintiffs request that this Court deny the Movants’ Motion to Dismiss 

on this ground. 

II. APPROVAL OF CONCESSION AGREEMENTS, LEASES AND APDS IS  
  A “FINAL AGENCY ACTION” SUBJECT TO JUDICIAL REVIEW. 

 
 Movants claim that Plaintiffs have not pleaded a final agency action to support an action 

pursuant to the APA.  Movants’ argument completely ignores paragraph 71 of the First Amended 

Complaint [Dkt. No. 46] where Plaintiffs specifically allege that “[t]he approval by the 

Superintendent of leases, concession agreements and drilling permits is ‘final agency action’ and 

subject to review by” this Court.  

 The APA specifically provides for review of final agency actions.  5 U.S.C. § 

704(“”[F]inal agency action for which there is no other adequate remedy in a court [is] subject to 

judicial review.”) 25 CFR § 2.6(c) provides that “[d]ecisions made by the Assistant Secretary—

Indian Affairs shall be final for the Department and effective immediately unless the Assistant 

Secretary—Indian Affairs provides otherwise in the decision.”  The Superintendent approves the 
                                                           
1 In fact, Defendant Devon Energy raised this exact argument in Devon Energy Production Company, LP 
v. Martha Donelson, CV-14-33, Osage County District Court.  See Court Minute attached hereto as 
Exhibit 1, wherein Judge Gambill ruled that issue concerning validity of drilling permit should be 
removed to federal court. 
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concession agreements, leases and APDs  pursuant to authority delegated to her by the Assistant 

Secretary.  See 25 CFR § 226(b), 209 DM 8, 230 DM 1, 3 IAM 4.1 and the Muskogee Area 

Addendum 9901 to 3 IAM 4 issued June 22, 1999. Thus, each approval by the Superintendent is 

a decision by the Assistant Secretary.  Because the approvals by the Superintendent are not made 

subject to appeal (See, e.g., leases attached to Movant’s Motion to Dismiss at Dkt. No. 124, Exh. 

1),  each approval by the Superintendent is a final agency action subject to judicial review under 

the APA. 5 U.S.C. §§ 702, 704; Utah Environmental Congress v. Dale Bosworth, 443 F.3d 732, 

739 (10th Cir. 2006); Utah Envtl. Cong. V. Bosworth, 372 F.3d 1219, 1223 n. 3 (10th Cir. 2004); 

and Colo. Farm Bureau Fed’n v. U.S. Forest Serv., 220 F.3d 1171, 1173 (10th Cir. 2000).    

 Therefore, Plaintiffs request that this Court deny the Movants’ Motion to Dismiss. 

III. STATE LAW CLAIMS AGAINST NON-FEDERAL DEFENDANTS ARE  
  NOT MOOT. 

 
Movants argue that Plaintiffs’ claims are moot because the leases and permits that 

Plaintiffs seek to void have already been completed.  It is not clear whether Movants allege 

mootness with respect to the claims against the Federal Defendants or the claims against the non-

Federal Defendants. In either event, the mootness doctrine does not apply.  

  A. NEPA Claims Are Not Moot. 

 With respect to the NEPA claims against the Federal Defendants, it is well settled that 

“courts still consider NEPA claims after the proposed action has been completed when the court 

can provide some remedy if it determines that an agency failed to comply with NEPA.” Airport 

Neighbors Alliance, Inc. v. United States, 90 F.3d 426, 428-29 (10th Cir. 1996) (NEPA claims 

involving an airport were not moot because the court could order the runway closed or impose 

restrictions until agency complied with NEPA); see also National Parks and Conservation Ass'n 
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v. FAA, 998 F.2d 1523, 1524 n. 3 (10th Cir. 1993) (finding case challenging airport construction 

not moot after construction was completed when restrictions on use could be imposed).  

 If this Court finds a NEPA violation, “the scope of a district court’s equitable powers to 

remedy past wrongs is broad, for breadth and flexibility are inherent in equitable remedies.” 

Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1, 15 (1971).  Courts routinely hold that 

the ability of an agency to impose mitigation measures renders a NEPA case not moot even 

where project construction is complete. See e.g., Hillsdale Envtl. Loss Prevention, Inc. v. U.S. 

Army Corps of Engineers, 702 F.3d 1156, 1167 (10th Cir. 2012) (finding plaintiffs' claim was 

not moot because if the court orders a new NEPA analysis, “new information revealed by that 

analysis could motivate the Corps to revise its decision by, for example, requiring additional 

mitigation”); and Sierra Club v. U.S. Dep't of Agric., 777 F. Supp. 2d 44, 53-54 (D.D.C. 2011) 

(the completion of a power plant expansion did not render Plaintiffs' NEPA claims moot because 

the agency retained the authority to impose mitigation measures).  

 For example, in Oregon Natural Res. Council v. U.S. Bureau of Land Mgmt., 470 F.3d 

818, 820-22 (9th Cir. 2006), plaintiffs challenged a logging project approved by the Bureau of 

Land Management as violating NEPA. Following the denial of plaintiffs' motion for preliminary 

injunction, the logging projects were completed and the district court dismissed the case as moot. 

Id. at 819. The Ninth Circuit reversed, applying the same test used in this Circuit: “the question 

is not whether the precise relief sought at the time the application for an injunction was filed is 

still available. The question is whether there can be any effective relief.” Id. at 820 (emphasis in 

original) quoting Nw. Envtl. Def. Ctr. v. Gordon, 849 F.2d 1241, 1244-45 (9th Cir. 1988).  The 

court found that although the trees had all been cut down, the case was not moot because “[a]n 

appropriate EA can yet yield effective post-harvest relief such as mitigation measures... erosion 

Case 4:14-cv-00316-JHP-FHM   Document 162 Filed in USDC ND/OK on 10/24/14   Page 7 of 15

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993137770&pubNum=0000350&fi=co_pp_sp_350_1524&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1524
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127048&pubNum=0000780&fi=co_pp_sp_780_15&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_15
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029291392&pubNum=0000506&fi=co_pp_sp_506_1167&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1167
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029291392&pubNum=0000506&fi=co_pp_sp_506_1167&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1167
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025093310&pubNum=0004637&fi=co_pp_sp_4637_53&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_53
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010782369&pubNum=0000506&fi=co_pp_sp_506_820&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_820
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010782369&pubNum=0000506&fi=co_pp_sp_506_820&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_820
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010782369&pubNum=0000506&fi=co_pp_sp_506_819&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_819
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010782369&pubNum=0000506&fi=co_pp_sp_506_820&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_820
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988082179&pubNum=0000350&fi=co_pp_sp_350_1244&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1244


8 
 

prevention, and monitoring of the logging effects on northern spotted owl activity....” Oregon 

Natural Res. Council, 470 F.3d at 821. 

  Similarly here, this Court has the power to issue meaningful relief even after the 

proposed federal action is completed. Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army Corps 

of Engineers, 702 F.3d 1156, 1167 (10th Cir. 2012). Therefore, the NEPA claims for declaratory 

judgment are not moot. 

  B. State Law Claims Are Not Moot. 

 The claims against the non-Federal Defendants relate to activities conducted by those 

Defendants on real property owned by the Plaintiffs and Putative Plaintiff Class Members 

without valid authority.  As such, Plaintiffs have alleged justiciable claims for continuing 

trespass, nuisance, negligence and unjust enrichment against the non-Federal Defendants. 

Regardless whether the leases and permits have been “completed,” the non-Federal Defendants 

are continuing to occupy and cause damage to the Plaintiffs and Putative Class Members. Under 

Oklahoma law, Plaintiffs can maintain an action for continuing tortious activities regardless of 

when they began.  See e.g., Fairlawn Cemetery Association v. First Presbyterian Church, U.S.A. 

of Oklahoma City, 1972 OK 66, 496 P.2d 1185, 1187 (recognizes continuing trespass); and 50 

O.S. § 5 (“Every successive owner of property who neglects to abate a continuing nuisance upon, 

or in the use of such property, created by a former owner, is liable therefor in the same manner as 

the one who first created it”).  Accordingly, the state laws claims against the non-Federal 

Defendants are not moot. 

 Therefore, this Court should deny the Movants’ Motion to Dismiss because Plaintiffs 

have alleged justiciable claims. 
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IV. TRIBE IS NOT INDISPENSABLE PARTY UNDER RULE 19. 

 Movants contend that dismissal is warranted because the Osage Nation is an 

indispensable party under Rule 19 of the Federal Rules of Civil Procedure.  Movants’ argument 

is without merit because the Osage Nation is neither a necessary party under Fed. R. Civ. P. 

19(a) nor an indispensable party under Fed. R. Civ. P. 19(b). 

  A. Osage Nation Is Not Necessary Party. 

 Under Fed. R. Civ. P. 19, a court must first determine whether the party in question is 

necessary under Fed. R. Civ. P. 19(a).  Rishell v. Jane Phillips Episcopal Mem’l Ctr., 94 F.3d 

1407, 1411 (10th Cir. 1996).  The first determination to make under Fed. R. Civ. P. 19(a) is 

whether complete relief can be accorded among the parties presently in the lawsuit. Sac & Fox 

Nation of Missouri v. Norton, 240 F.3d 1250, 1258 (10th Cir. 2001).  Here, because the lawsuit is 

based upon the appropriateness of the Superintendent’s approval, the Osage Nation is 

unnecessary. Id. (“Because plaintiffs’ action focuses solely on the propriety of the Secretary’s 

determination, the absence of the Wyandotte Tribe does not prevent the plaintiffs from receiving 

their requested declaratory relief …”).  Moreover, Plaintiffs do not seek any relief against the 

Osage Nation.  Thus, complete relief can be accorded the parties present in the lawsuit. 

 The second consideration under Fed. R. Civ. P. 19(a) is whether the disposition of the 

action may impede the absent party’s ability to protect its interest.  Id. at 1259.  Potential 

prejudice to an absent party may be “offset” if its interests are “substantially similar” to those of 

an existing party that will defend them. Sac & Fox Nation of Missouri v. Norton, 240 F.3d at 

1260. Here, the Federal Defendants’ interests are substantially similar to that of the Osage Nation 

as the United States owes a fiduciary duty to the Osage Nation as the trustee of the Osage 

Mineral Estate.  See Osage Tribe of Indians of Oklahoma v. United States, 68 Fed. Cl. 322, 330-
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31 (2005); see also United States v. Mason, 412 U.S. 391, 93 S. Ct. 2202, 37 L. Ed. 2d 22 

(1973). Indeed, in the case before Judge Dale Cook of this Court that prompted the preparation 

of the 1979 EA, the Osage Nation was not a party.  See Judgment and Order, Civ. No. 77-C-159; 

77-C-115, attached hereto as Exhibit 2.   

 The Federal Defendants’ filings in this matter indicate that the Nation’s interests are 

being protected as the United States is arguing that the leases should not be invalidated. 

Furthermore, the non-Federal Defendants will also adequately represent the interests of the Tribe 

to avoid invalidation of the leases.  Finally, with respect to the drilling permits, the Osage Nation 

is not a party to the drilling permits so its vested interests are not implicated.  Accordingly, the 

Osage Nation is not a necessary party under Rule 19(a). 

  B. Osage Nation Is Not Indispensable Party. 

 However, even assuming arguendo that the Osage Nation is a necessary party under Fed. 

R. Civ. P. 19(a), dismissal is not warranted under the equitable standard of Fed. R. Civ. P. 19(b). 

Under  Fed. R. Civ. P. 19(b), if an absent required party cannot be joined, the court must 

determine in “equity and good conscience” whether the action should proceed or be dismissed. 

Fed. R. Civ. P. 19(b). This is a case-specific equitable determination, in which a court is required 

to consider a non-exhaustive list of four enumerated factors that address the interests of the 

plaintiff, the defendant, the absent party, and broader public and the judicial system. Provident 

Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 109-11, 88 S. Ct. 733, 19 L. Ed. 2d 

936 (1968). An analysis of these factors weighs overwhelmingly against dismissal. 

  1.  Factor 1 

 The first factor considers “the extent to which a judgment rendered in the person's 

absence might prejudice the person or the existing parties.” Fed. R. Civ. P. 19(b)(1).  This factor 

Case 4:14-cv-00316-JHP-FHM   Document 162 Filed in USDC ND/OK on 10/24/14   Page 10 of 15

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR19&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.RelatedInfo)#co_pp_a83b000018c76
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR19&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.RelatedInfo)#co_pp_a83b000018c76
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR19&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.RelatedInfo)#co_pp_3fed000053a85


11 
 

is similar to the analysis under Rule 19(a).  As shown above, the Federal Defendants and the 

non-Federal Defendant will adequately represent the Osage Nation’s interests in this case.  

Potential prejudice to an absent party is also minimal where the plaintiff aims only to require an 

agency to adhere to legally mandated procedures. Manygoats v. Kleppe, 558 F.2d 556, 558-59 

(10th Cir. 1977).  Thus, even if the Court finds prejudice to the Osage Nation due to requested 

invalidation of leases, relief granting administrative remedies can be granted without requiring 

invalidation. Jota v. Texaco, Inc., 157 F.3d 153, 162 (2nd Cir. 1998)(“[S]ince much of the relief 

sought could be fully provided by Texaco without any participation by Equador [the non-party 

foreign sovereign], dismissal of the entire complaint on Rule 19 grounds exceeds [the district 

court's] discretion.”); and Manygoats, 558 F.2d at 558-59.  Therefore, the first factor weighs 

heavily in favor of allowing the case to proceed. 

   2.  Factor 2 

 The second factor considers whether any potential prejudice to any of the parties “could 

be lessened or avoided” by “protective provisions in the judgment,” “shaping the relief,” or 

“other measures.” Fed. R. Civ. P. 19(b)(2). Here, this Court, in shaping relief, plainly has the 

ability to lessen or avoid any prejudice to the Nation. Injunctive relief does not follow as a matter 

of course from a NEPA violation.  Monsanto Co. v. Geerston Seed Farms, 561 U.S. 139, 130 S. 

Ct. 2743, 2757, 177 L. Ed. 2d 461 (2010). This Court retains considerable discretion in issuing 

an injunction and may only do so after carefully weighing various interests, including those of 

the wider public. Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24, 32, 129 S. Ct. 365, 

172 L. Ed. 2d 249 (2008). Therefore, the second factor also favors allowing this case to proceed. 
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   3.  Factor 3 

 The third factor is “whether a judgment rendered in the person's absence would be 

adequate.” Fed. R. Civ. P. 19(b)(3).  This factor favors allowing the case to proceed because this 

Court will determine whether the Federal Defendants violated NEPA.  If this case were 

dismissed, it is not clear that the present controversy would ever be resolved because there is not 

another forum where Plaintiffs could obtain judicial review of the Federal Defendants' NEPA 

analysis. Therefore, this factor favors allowing the case to proceed. 

   4.  Factor 4 

 The fourth factor considers “whether the plaintiff would have an adequate remedy if the 

action were dismissed for nonjoinder.” Fed. R. Civ. P. 19(b)(4). If an alternative forum is not 

available, a court must be “extra cautious” before dismissing an action.  Sac & Fox of Missouri, 

240 F.3d at 1260 (quoting Kescoli v. Babbit, 101 F.3d 1304, 1311 (9th Cir. 1996)). Here, there is 

no alternative forum for Plaintiffs to seek redress for the BIA’s violation of NEPA. In Manygoats 

v. Kleppe, 558 F.2d 556, (10th Cir. 1977), the Tenth Circuit stated: 

Dismissal of the action for nonjoinder of the Tribe would produce an anomalous 
result. No one, except the Tribe, could seek review of an environmental impact 
statement covering significant federal action relating to leases or agreements for 
development of natural resources on Indian lands. NEPA is concerned with 
national environmental interests. Tribal interests may not coincide with national 
interests. We find nothing in NEPA which excepts Indian lands from national 
environmental policy. 
 

 Moreover, if Plaintiffs were successful, the Nation could sue the BIA due to its failure to 

comply with NEPA and seek redress for any damages resulting therefrom. Thus, because no 

adequate remedy is available to Plaintiffs if this suit were dismissed, the fourth factor tilts 

heavily toward allowing this case to proceed. 
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   5.  Public Rights Exception Is Applicable to This Case. 

 In addition to the four enumerated factors, the public rights exception supports allowing 

this case to proceed. In Nat’l Licorice Co. v. N.L.R.B., 309 U.S. 350, 362, 60 S. Ct. 569, 84 L. 

Ed. 799 (1940), the Supreme Court rejected a motion to dismiss for nonjoinder of an absent 

party, stating that “[i]n a proceeding so narrowly restricted to the protection and enforcement of 

public rights, there is little scope or need for the traditional rules governing the joinder of parties 

in litigation determining private rights.” The public rights exception has been applied in suits to 

enforce compliance with NEPA, Conner v. Buford, 848 F.2d 1441, 1460 (9th Cir. 1988)(“The 

appellees’ litigation against the government does not purport to adjudicate the right of current 

lessees; it merely seeks to enforce the public right to administrative compliance with the 

environmental standards of NEPA and the ESA.”), and it has been applied when the absent party 

is a tribe.  Makah Indian Tribe v. Verity, 910 F.2d 555, 559 (9th Cir. 1990); and Manygoats, 558 

F.2d at 558-59. The court in Conner observed that dismissing a NEPA case for nonjoinder of an 

absent party would “sound[] the death knell for any judicial review of executive 

decisionmaking.” 848 F.2d at 1460.  

 In the instant case, Plaintiffs seek to enforce the public right to “administrative 

compliance with the environmental standards of NEPA.” Conner, 848 F.2d at 1460. NEPA's 

standards reflect national environmental policy emphasizing “the critical importance of restoring 

and maintaining environmental quality to the overall welfare and development of man” and 

“assur[ing] for all Americans safe, healthful, productive, and aesthetically and culturally pleasing 

surroundings.” 42 U.S.C. § 4331(a), (b)(2). This policy is echoed in NEPA’s regulations, 

promulgated by the Council on Environmental Quality, which provide that “NEPA’s purpose is 

not to generate paperwork--even excellent paperwork--but to foster excellent action. The NEPA 

process is intended to help public officials make decisions that are based on understanding 
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environmental consequences, and take actions that protect, restore, and enhance the 

environment.” 40 C.F.R. § 1500.1(c).  Dismissal of Plaintiffs’ suit by this Court would thwart the 

ability of citizens to use the law to protect their communities from environmental harm. 

Accordingly, all enumerated  Fed. R. Civ. P. 19(b) factors, along with the public interest of 

vindicating public rights, support allowing this case to proceed. 

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that this Court deny the Motion 

to Dismiss filed by Movants and order Movants to answer within ten (10) days of the Court’s 

Order.  Plaintiffs further request that if this Court finds any merit in the arguments raised by the 

Movants in their Motion to Dismiss, that this Court grant Plaintiffs leave in which to file a 

Second Amended Complaint in order to remedy the alleged deficiencies in the First Amended 

Complaint. 

       Respectfully submitted, 

 
 
/s/Donald A. Lepp__________________ 
Gentner F. Drummond, OBA #16645 

 Garry M. Gaskins, OBA #20212 
J. Randall Miller, OBA #6214 
Donald A. Lepp, OBA #16260 
Drummond Law, PLLC 
1500 South Utica, Suite 400 
Tulsa, OK  74104-6522 
(918) 749-7378 

Case 4:14-cv-00316-JHP-FHM   Document 162 Filed in USDC ND/OK on 10/24/14   Page 14 of 15

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS1500.1&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.RelatedInfo)#co_pp_4b24000003ba5
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR19&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.RelatedInfo)#co_pp_a83b000018c76

