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I. STANDARD OF REVIEW 

The Suquamish Tribe alleges that the District Court’s findings of fact and 

issues of intent must be reviewed under the clearly erroneous standard.  Answering 

Br. at 19-22.  The Suquamish Tribe bases its argument related to the clearly 

erroneous standard on Federal Rule of Civil Procedure (FRCP) 52(a), which 

Suquamish says required the District Court to make findings of fact and 

conclusions of law.  Id. at 18-22.  The Suquamish Tribe is mistaken.  

FRCP 52(a)(3) states, “[t]he court is not required to state findings or conclusions 

when ruling on a motion under Rule 12 or 56 ….”  FRCP 52(a)(6) simply does not 

govern review of orders on summary judgment.  Moreover, the District Court did 

not make any findings of fact or conclusions of law. 

This Court reviews orders on summary judgment de novo.  Scheuring v. 

Traylor Bros., Inc., 476 F.3d 781, 784 (9th Cir. 2007); Muckleshoot Indian Tribe v. 

Lummi Indian Tribe (Muckleshoot I), 141 F.3d 1355, 1357 (9th Cir. 1998).  

Summary judgment should be granted when there is no genuine issue of material 

fact and the moving party is entitled to judgment as a matter of law.  FRCP 56(c); 

Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).  Even though facts are 

viewed in the light most favorable to the non-moving party, the “mere existence of 

a scintilla of evidence in support of the [non-moving party’s] position will be 
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insufficient; there must be evidence on which the jury could reasonably find for…” 

that party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252, 255 (1986). 

Here, the District Court partially granted and partially denied the Tulalip 

Tribes’ Motion for Summary Judgment under FRCP 56.  ER 5-6, 20-21.  The 

District Court did not make findings of fact or conclusions of law.  The Suquamish 

Tribe does not dispute that this Court reviews orders on summary judgment de 

novo.  Answering Br. at 19.  The Suquamish Tribe, however, relies on cases falling 

under FRCP 52(a) to support the proposition that this Court should review findings 

of fact under the clearly erroneous standard.  Id. at 18-22.  None of those cases 

apply here, because this appeal involves a review of orders on summary judgment 

under FRCP 56. 

II. REGULAR TREATY TIME FISHING IS REQUIRED TO INCLUDE 
WATERS IN A TRIBE’S U&A 

Judge Boldt included “every fishing location where members of a tribe 

customarily fished from time to time at and before treaty times” in U&As, and he 

provided that U&As exclude “unfamiliar locations and those used infrequently or 

at long intervals and extraordinary occasions.”  U.S. v. Washington, 384 F. Supp. 

312, 332 (W.D. Wash. 1974) aff'd and remanded, 520 F.2d 676 (9th Cir. 1975).  

Judge Boldt specifically found that “[m]arine waters were also used as 

thoroughfares for travel by Indians who trolled en route….   Such occasional and 
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incidental trolling was not considered to make the marine waters traveled thereon 

the usual and accustomed fishing grounds of the transiting Indians.”  Id. at 353. 

Fishing must have occurred “with regularity,” and “[i]solated or infrequent 

excursions” do not meet the U&A standard.  U.S. v. Muckleshoot Indian Tribe 

(Muckleshoot III), 235 F.3d 429, 434 (9th Cir. 2000).  In continuing U.S. v. 

Washington proceedings, District Court Judge Walter Craig1 followed Judge Boldt 

in holding that “[o]pen marine waters that were not transited or resorted to by a 

tribe on a regular and frequent basis in which fishing was one of the purposes of 

such use are not usual and accustomed fishing grounds of that tribe within the 

meaning of the Stevens treaties.”  Washington, 626 F. Supp. 1405, 1531 

(Conclusion of Law 96) (W.D. Wash. 1985), aff’d, 841 F.2d 317 (9th Cir. 1988).  

To determine the meaning of a U&A finding, reviewing Courts must look to 

the evidence and the intent of the judge at the time the decision was made.  

Muckleshoot I, 141 F.3d at 1359-60; Muckleshoot Indian Tribe v. Lummi Indian 

Nation (Muckleshoot II), 234 F.3d 1099, 1100-01 (9th Cir. 2000); U.S. v. Lummi 

Indian Tribe (Lummi), 235 F.3d 443, 452 (9th Cir. 2000).  Courts must examine 

the record of the proceedings before the judge at the time of the decision and the 

evidence considered by the judge to analyze the judge’s intent.  Muckleshoot I, 141 

                                                 
1 Judge Walter Craig presided over U.S. v. Washington after Judge Boldt’s 

retirement. 
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F.3d at 1360; Muckleshoot II, 234 F.3d at 1100-01; Lummi, 235 F.3d at 452.  

Courts may also consider “additional evidence if it sheds light on the 

understanding that Judge Boldt had of the geography at the time.”  Muckleshoot II, 

234 F.3d at 1100 (citing Muckleshoot I, 141 F.3d at 1360).  Thus, this Court “did 

not freeze the record.”  Id.   

Even if the text at issue is ambiguous, courts are required to examine the 

judge’s intent because the U&A finding must be understood in the context of the 

facts of the case.  Muckleshoot III, 235 F.3d at 433; accord Muckleshoot I, 141 

F.3d at 1359.  When determining the meaning of a U&A, courts are not permitted 

to “alter, amend or enlarge” the U&A finding.  Muckleshoot I, 141 F.3d at 1360. 

III. THERE IS NO EVIDENCE OF SUQUAMISH  FISHING IN THE 
CONSTRICTED WATERS AT ISSUE, AND JUDGE BOLDT DID 
NOT INTEND TO INCLUDE THESE WATERS IN THE 
SUQUAMISH U&A 

A. Judge Boldt Limited the Suquamish U&A to Waters West of 
Whidbey Island. 

Court proceedings in the original trial on the Suquamish U&A make clear 

that the Suquamish U&A is limited to certain waters west of Whidbey Island.2  

Dr. Lane testified before Judge Boldt on April 9, 1975 regarding the Suquamish 

                                                 
2 Maps and charts in the record show the geographic areas involved in this 

case.  See ER 45 (1987 Washington Fisheries Map); ER 65 (Chart of Harvest 
Areas 1-4); ER 96 (Suquamish Harvest Areas); ER 113 (Suquamish Place Names); 
ER 167-68 (Tulalip Mainland Place Names); ER 177-87 (List of Tulalip Whidbey 
Island Place Names). 
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U&A.  ER 271.  Mr. Solomon, Washington State’s attorney, cross-examined Dr. 

Lane during that proceeding.  See ER 323-329.  Assistant Attorney General 

Solomon challenged the extent of the claimed Suquamish fishing areas as indicated 

on the map attached to the Suquamish 1975 herring regulations: 

Q Is it your opinion that the Suquamish Tribe—are you familiar 
with the regulation that’s been filed by the Suquamish Indian 
Tribe? 

A No. 
Q This is on file with the Court, or I assume it is.  And looking at 

their map attached here, what has been described as Area 
Number 2, is this the area, roughly speaking, that Mr. Stay has 
asked you about, the Strait of Juan de Fuca, Haro Strait and 
whatnot? 

A I think he has asked me about what is labeled 1 and 2 on that 
map. 

Q Both areas 1 and 2.  That’s what your comments pertain to? 
A Well, I am speaking about the San Juan Island area, what is 

marked Number 1 there, and then 2. 
* * * 
Q Now, your report on the Suquamish notes that they traveled 

from their regular area up north as far as the Fraser River, 
which would cover areas 1 and 2 on this. 

A Part of Area 1. 
Q Part of Area 1, and 2.3 
 

ER 326-27.  The map shows that the mouth of the Snohomish River, Possession 

Sound, and Port Gardner Bay (constricted waters) are not included in Areas 1 or 2 

but rather Area 4.  See ER 65. 

                                                 
3 Assistant Attorney General Solomon asked a new question following this 

statement, so Dr. Lane did not respond to the statement.  See ER 327. 
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 The Suquamish Tribe alleges that Assistant Attorney General Solomon did 

not object to Suquamish fishing in Areas 3 or 4 on the map (ER 65), but Areas 3 

and 4 were not at issue and did not even enter into Assistant Attorney General 

Solomon’s questioning.  See Answering Br. at 13; ER 326-27.  The Suquamish 

Tribe presented no evidence of fishing in Areas 3 and 4, as indicated by Judge 

Boldt’s ruling from the bench one day after Dr. Lane’s testimony.  On April 10, 

1975 Judge Boldt found: 

that a prima facie showing has been made that travel and fishing of 
the Suquamish Tribe through the north Sound areas; that is, areas 
one and two as designated by the state, was frequent and also regular, 
not merely occasional, and the application of the Suquamish for such 
a ruling is granted. 
 

ER 269-70 (emphasis added).  Judge Boldt did not intend to include the constricted 

waters, which lie in Area 4, in the Suquamish U&A.  He explicitly limited the 

finding to Areas 1 and 2.  See ER 269-70; ER 65. 

Judge Boldt’s written Order made a showing of fishing places in “the marine 

waters of Puget Sound4 from the northern tip of Vashon Island to the Fraser River 

                                                 
4 The Suquamish Tribe states that the “district court’s task was to determine 

Judge Boldt’s intent in using the phrase “marine waters of Puget Sound” to 
describe Suquamish’s treaty reserved fishing grounds.”  Answering Br. at 3-4; see 
also id. at 10.  The District Court determined the meaning of Puget Sound in 
Subproceeding 05-3.  Upper Skagit Indian Tribe v. Washington (Upper Skagit), 
590 F.3d 1020 (2010); ER 14.  The District Court’s task was to determine 
“whether Judge Boldt intended to include each specific area at issue in this 
subproceeding within the Suquamish U&A[.]…”  ER 14.   
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including Haro and Rosario Straits, the streams draining into the western side of 

this portion of Puget Sound and also Hood Canal.”  U.S. v. Washington, 459 F. 

Supp. 1020, 1049 (W.D. Wash. 1978) (emphasis added).  Suquamish alleges that 

Judge Boldt’s oral ruling from the bench was limited to the herring fishery.  See 

Answering Br. at 14-15.   Regardless, Judge Boldt’s written Order only includes 

waters west of the constricted waters by its plain language. 

The Suquamish Tribe claims that the Tulalip Tribes cannot raise Judge 

Boldt’s limiting of the Suquamish U&A to “the streams draining into the western 

side of this portion of Puget Sound and also Hood Canal.”  Id. (emphasis added); 

see Answering Br. at 26-27.  The Suquamish Tribe alleges that the Tulalip Tribes 

have not met the Paragraph 25(b) prerequisite to raise this issue.  See Answering 

Br. at 26-27.  On the contrary, the Tulalip Tribes met the requirements of 

Paragraph 25, and the Amended Request for Determination explicitly raised this 

issue.  See Tulalip Supplemental ER 1-8; ER 216-17.   

The Suquamish Tribe also alleges that the limiting of the Suquamish U&A 

to western waters “issue was not before or ruled upon by Judge Boldt in April 1975 

….”  Answering Br. at 27.  This allegation does not make sense.  The geographic 

locations of the Suquamish U&A was the exact issue before Judge Boldt.  On April 

18, 1975, Judge Boldt determined the Suquamish U&A to be “the marine waters of 

Puget Sound from the northern tip of Vashon Island to the Fraser River including 
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Haro and Rosario Straits, the streams draining into the western side of this portion 

of Puget Sound and also Hood Canal.”  Washington, 459 F. Supp. at 1048-49 

(emphasis added).  Judge Boldt wrote the language limiting the Suquamish U&A 

to western waters in April of 1975.  See id. 

The District Court erred by assuming the Tulalip Tribes’ request to halt the 

Suquamish from impermissibly expanding its fishing area to the east side of Puget 

Sound relied only on this Circuit’s decision that the Suquamish U&A does not 

include fresh water lakes and rivers east of Puget Sound in Subproceeding 85-1.  

See ER 15-16.  The Suquamish Tribe asks this court to affirm the District Court’s 

error.  Answering Br. at 27-28.  But Judge Boldt’s express language excluded 

waters east of Whidbey Island from the Suquamish U&A by limiting the U&A to 

western waters.  See Washington, 459 F. Supp. at 1049.  The District Court ignored 

the plain language of Judge Boldt’s Order, and this Court should reverse the 

District Court’s error. 

B. There Are No Relevant Geographic Descriptors that Place the 
Suquamish U&A in the Constricted Waters. 

The geographic descriptors included in Judge Boldt’s original 1975 Order on 

the Suquamish U&A are Vashon Island, the Fraser River, Haro and Rosario Straits, 

Hood Canal, and streams draining into the western side of Puget Sound.  

Washington, 459 F. Supp. at 1049.  There are no descriptors even touching waters 

east of Whidbey Island.  The constricted waters involved here are isolated, distinct 

Case: 13-35773     05/14/2014          ID: 9095863     DktEntry: 26-1     Page: 12 of 39



9 

geographic features east of the areas mentioned in the findings concerning 

Suquamish U&A.  See ER 45. 

Judge Boldt knew how to use geographic descriptors to include particular 

waters when that was his intent.  This Court considered the Lummi Indian Tribe’s 

U&A, and it found that Judge Boldt did not intend to include the Strait of Juan de 

Fuca or the mouth of Hood Canal in the Lummi Tribe’s U&A.  Lummi, 235 F.3d at 

451-52 (basing its decision in part on the fact that Judge Boldt would have used 

specific terms related to the waters at issue and would not have limited the U&A to 

“Northern Puget Sound” if he intended to include the Strait of Juan de Fuca and 

the mouth of Hood Canal in the Lummi Tribe’s U&A).  In Upper Skagit, this Court 

explained that: 

Judge Boldt used specific geographic anchor points in describing 
other tribes' U&As. See, e.g., Decision I, 384 F.Supp. at 360, 371 
(Lummi and Puyallup U&As); Decision II, 459 F.Supp. at 1049 
(Nooksack, Swinomish and Tulalip U&As). From this it is reasonable 
to infer that when he intended to include an area, it was specifically 
named in the U&A. In Suquamish's case, the only inclusive 
geographic anchor points for the term “Puget Sound” are the “Haro 
and Rosario Straits,” which do not include or delineate the 
Subproceeding Area. 
 

Upper Skagit, 590 F.3d at 1025. 

The Suquamish Tribe does not dispute that there are no geographic 

descriptors indicating the inclusion of waters east of Whidbey Island in the 

Suquamish U&A.  Rather, the Suquamish Tribe claims to have “submitted 
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definitive boundaries of its proposed U&A to Judge Boldt, all of which are 

geographically located within Judge Boldt’s definition of ‘Puget Sound.’”  

Answering Br. at 13.  The Suquamish Tribe’s citation related to these “boundaries” 

does not include a reference to any boundaries submitted by the Suquamish.  See 

id.5  Of course,  any Suquamish submission of boundaries has nothing to do with 

the geographic descriptors included in Judge Boldt’s U&A finding, which were 

supported by the evidence.  Just as in Lummi and Upper Skagit, the lack of 

geographic descriptors related to the waters east of Whidbey Island demonstrates 

Judge Boldt’s intent to exclude those waters. 

C. Dr. Lane’s Reports Indicate That the Constricted Waters Are Not 
Within the Suquamish U&A. 

Dr. Lane’s report on the identity, treaty status, and fisheries of the 

Suquamish begins by explaining the extent of the Suquamish territory: 

In 1855 the Suquamish held the west side of Puget Sound from near 
the mouth of Hood Canal south to Vashon Island.  Their territory 
included the land around Port Madison, Liberty Bay, Port Orchard, 
Dye’s Inlet, Sinclair Inlet and south to Olalla.  It also included 
Bainbridge Island, Blake Island, and possibly also the west side of 
Whidbey Island.  It is difficult at this time to establish the precise 
nature of Suquamish use of the west coast of Whidbey Island. 
 

                                                 
5 The Suquamish Tribe may have intended to reference Dr. Lane’s map of 

Suquamish fishing places or Suquamish proposed fishing regulations.  See Upper 
Skagit, 590 F.3d at 1022.  Neither reference contradicts the absence of geographic 
descriptors indicating inclusion of waters east of Whidbey Island in the Suquamish 
U&A. 
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Dkt. #200-9; ER 75 (USA Ex # 73). 

Dr. Lane did not include any of the constricted waters east of Whidbey 

Island and noted only a “possible” use of the west side of Whidbey Island.  Id.  

Dr. Lane went on to explain that “there appears to be no clear evidence of 

Suquamish winter villages on the west side of Whidbey Island.”  ER 76.  The 

absence of evidence of Suquamish villages on the west side of Whidbey Island 

bars inferring a Suquamish presence on the east side of Whidbey Island. 

In its Answering Brief, the Suquamish Tribe quotes extensively from 

Dr. Lane’s May 10, 1973 Report entitled “Political and Economic Aspects of 

Indian-White Culture Contact in Western Washington in the Mid-19th Century” 

(Lane 1973 Report (USA Ex # 20)).  See Answering Br. at 4-11.  While the Lane 

1973 Report does not speak to the Suquamish U&A, application of its general 

principles exclude the constricted waters from the Suquamish U&A.  For example, 

the Suquamish Tribe emphasizes that, “[i]n the winter, when weather conditions 

generally made travel and fishing difficult, people remained in their winter 

villages and lived more or less on stored foods - - dried meat and berries and 

dried and smoked fish.”  Answering Br. at 5 (quoting Lane’s 1973 Report (USA 

Ex # 20) (ER 429)); see also Washington, 384 F. Supp. at 350-50 (Judge Boldt 

repeating this statement almost verbatim).  The Suquamish Tribe did not have 

Case: 13-35773     05/14/2014          ID: 9095863     DktEntry: 26-1     Page: 15 of 39



12 

winter villages on Whidbey Island, and there is no treaty time evidence of 

Suquamish fishing in the constricted waters east of Whidbey Island. 

The Suquamish Tribe relies on the District Court’s interpretation of the 

evidence included in Dr. Lane’s reports.  Answering Br. at 22-26.  The District 

Court’s interpretation is not supported by the evidence, however.  Dr. Lane 

explained that “[f]or their store of smoke-dried salmon to serve as winter 

provision, the Suquamish … repaired to the mouth of the Duwamish and other 

large rivers to share in the harvest of fall salmon runs.”  ER 86.  Dr. Lane then 

utilized reports from George A. Paige, the agent at the Suquamish Reservation in 

1856, to demonstrate that the Suquamish harvested salmon “at rivers on the east 

side of Puget Sound.”  ER 89; see also ER 86-89.  However, none of the excerpts 

from Paige include a reference to the Snohomish River.  See ER 86-89.  The only 

reference to the Snohomish River is Dr. Lane’s statement that “Modern 

Suquamish, as well as neighboring Indians, have attested that the Suquamish 

traditionally fished at the mouths of the Duwamish and Snohomish rivers as well 

as in the adjacent marine areas.”6  ER 89 (emphasis added).  Modern attestations of 

fishing in the mouth of the Snohomish River fail to meet the standard for including 

                                                 
6 The Suquamish Tribe states that Dr. Lane “said the Suquamish had fall and 

winter fisheries at the mouth of the Snohomish River as well as in adjacent areas.”  
Answering Br. at 12.  Dr. Lane never made such a statement. 
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waters in a tribe’s U&A.7  See Washington, 384 F. Supp. at 332 (requiring regular 

fishing “at and before treaty times”). 

The District Court’s reliance on Dr. Lane’s statement that the “Suquamish 

travelled to Whidbey Island to fish and undoubtedly used other marine areas as 

well[]” is also misplaced.  See ER 19 (quoting ER 90) (emphasis removed).  One 

reference in Dr. Lane’s report to Suquamish fishing at Whidbey Island is 

insufficient to infer intent to include geographically distinct waters east of 

Whidbey Island in the Suquamish U&A—especially when Judge Boldt’s express 

language limited the Suquamish U&A to herring Areas 1 and 2 and western 

waters, and Judge Boldt did not include any geographic descriptors even touching 

the constricted waters east of Whidbey island.  See supra Subsections A and B. 

In Subproceeding 05-3, the District Court determined that the Suquamish 

U&A did not include waters east of Whidbey Island—concluding that Dr. Lane’s 

“one statement in her report that the Suquamish traveled ‘to’ Whidbey Island is 

insufficient to support a finding that they fished or traveled on the waters on the 

eastern side of Whidbey Island.”  U.S. v. Washington, CV 05-3, 2007 WL 30869, 

                                                 
7 The District Court erroneously stated that the “mouth of the Snohomish 

River was an important fall and winter fishery” for the Suquamish despite the 
absence of evidence indicating treaty time Suquamish fishing at the mouth of the 
Snohomish.  See ER 19.  Again, the Suquamish did not have any winter villages on 
Whidbey Island or near the constricted waters east of Whidbey Island, which 
further erodes any inference of fishing at the mouth of the Snohomish River.  See 
supra pages 10-11. 
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at *9 (W.D. Wash. Jan. 4, 2007).8  Possession Sound, Port Gardner Bay, and the 

mouth of the Snohomish River are all waters east of Whidbey Island.  See ER 45.  

The District Court erred here by reversing course in this case and finding Dr. 

Lane’s vague statement sufficient to include the constricted waters east of 

Whidbey Island in the Suquamish U&A. 

Furthermore, the District Court in Subproceeding 05-3, found that Judge 

Boldt heavily relied on Dr. Lane’s report—including the use of terms and place 

names.  Washington, 2007 WL 30869, at *11.  The Suquamish had no place names 

for any sites on the east side of Whidbey Island.  ER 98-113.    Place names 

indicate familiarity with particular locations and are a pivotal piece of evidence as 

to whether a tribe regularly visited those locations.  See Washington, 2007 WL 

30869, at *11; U.S. v. Washington, CV 70-9213RSM, 2012 WL 4846239, at *10 

(W.D. Wash. Oct. 11, 2012).  The absence of Suquamish place names anywhere on 

the east side of Whidbey Island or the adjacent mainland indicates that the 

Suquamish did not regularly visit or fish in those areas.  See ER 96.  Tulalip 

                                                 
8 Subproceeding 05-3 in U.S. v. Washington, involved a challenge by the 

Swinomish and Upper Skagit tribes to Suquamish attempts to expand its U&A into 
waters adjacent to the waters involved in this case (e.g., Saratoga Passage).  In the 
appeal of 05-3 this court found that there “is no evidence in the record before 
Judge Boldt that the Suquamish fished or traveled in the waters on the eastern side 
of Whidbey Island[.]…”  Upper Skagit, 590 F.3d at 1025. 
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predecessors, however, had numerous place names throughout Whidbey Island and 

the area east of Whidbey Island.  See ER 163-67, 177-87. 

 Dr. Lane’s testimony and her Tulalip Tribes report illuminate the vast 

difference between the presence of the Tulalip Tribes’ predecessors and the 

Suquamish Tribe in the constricted waters east of Whidbey Island.  In contrast to 

the complete lack of Suquamish village sites or place names at the mouth of the 

Snohomish River or on the east side of Whidbey Island, Dr. Lane’s report 

documents permanent occupation of this area by the Snohomish tribe and its allied 

bands.  See ER 127.  The Snohomish tribe and its allied bands make up the present 

day Tulalip Tribes.  Id. at 130, 147.  Snohomish villages are documented on both 

sides of the mouth of the Snohomish River and on southern Whidbey Island.  Id. at 

140-41, 163-68, 177-87.  The Tulalip Reservation, which incorporates the original 

Snohomish Bay Reservation, sits on the north side of the mouth of the Snohomish 

River.  The Snohomish “harvested a wide variety of sea-mammals, non-

anadromous fish, shellfish, and other species in the marine waters of Possession 

Sound and Puget Sound.  Certain nearby areas on Whidbey and Camano islands 

were favorite resorts for clamming and fishing, as for example at Holmes Harbor, 

Useless Bay, and Cultus Bay.”  Id. at 157.  Given the permanent occupation by the 

Snohomish of the lands around the mouth of the Snohomish River and the adjacent 
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constricted waters, it is inconceivable that the Suquamish Tribe claimed these 

waters as Suquamish usual and accustomed fishing grounds at treaty time. 

  Dr. Lane explicitly included the constricted waters in the fishing places of 

the Tulalip Tribes.  However, no evidence exists for Suquamish fishing in the 

constricted waters, and Judge Boldt had no such evidence before him. 

 This Court has held that there “is no evidence in the record before Judge 

Boldt that the Suquamish fished or traveled in the waters on the eastern side of 

Whidbey Island[.]…”  Upper Skagit, 590 F.3d at 1025 (appeal of Subproceeding 

05-3).  As explained above, “[o]pen marine waters that were not transited or 

resorted to by a tribe on a regular and frequent basis in which fishing was one of 

the purposes of such use are not usual and accustomed fishing grounds of that tribe 

within the meaning of the Stevens treaties.”  Washington, 626 F. Supp. at 1531 

(Conclusion of Law 96).  Suquamish fishing cannot be inferred where there is no 

treaty-time evidence of Suquamish fishing. 

D. Waters Adjacent to the Home of the Tulalip Tribes Are Not 
Included in the Suquamish U&A. 

The Suquamish Tribe argues that the Tulalip Tribes cannot raise the fact that 

the constricted waters east of Whidbey Island are adjacent to the Tulalip Tribes’ 

Reservation.  See Answering Br. at 26.  Suquamish alleges that claims related to 

the Tulalip Tribes’ home territory are inadmissible because they were not before 

Judge Boldt in April of 1975.  See id.  The Suquamish Tribe is mistaken.   
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The Tulalip Tribes filed their Request for Determination in this case 

precisely because the Suquamish Tribe unilaterally expanded its U&A in 2003 to 

waters not included in its U&A as decided by Judge Boldt in April of 1975.  See 

ER 211-224.  Dr. Lane testified on April 9, 1975, stating that there are “some 

qualifications on the absolutely shared access to marine areas…. [S]ome 

constricted channels, where there were perhaps rich resources that were heavily 

utilized by the local people, would not be open access areas or shared access areas 

to other people who might also be allowed to travel through.”  ER 342.  The 

constricted waters of the mouth of the Snohomish River, Possession Sound, and 

Port Gardner Bay are directly adjacent to the Tulalip Tribes’ Reservation and 

traditional village sites.  See ER 45 (Salmon Area 8D constitutes the mouth of 

Tulalip Bay entrance to the Reservation).     

When questioned on shared marine access, Dr. Lane used Suquamish fishing 

as an example of how tribes did not travel to fish in waters adjacent to another 

tribe’s reservation.  She stated that the “Suquamish would not go all the way over 

into Bellingham Bay in order to get the herring that were spawning right inside 

where the Lummi lived because they had their own places.”  ER 354.  Similarly, 

the Suquamish would not travel to the Tulalip Tribes’ front door to fish in the 

constricted waters.  Dr. Lane’s testimony before Judge Boldt, in the very 

proceeding in which Judge Boldt determined the Suquamish U&A, is admissible to 
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show that Judge Boldt would not have included the constricted waters east of 

Whidbey Island and adjacent to the Tulalip Reservation in the Suquamish U&A.   

Dr. Lane’s later testimony on general principles may also guide this Court.  

In 1977, Dr. Lane explained that “in the bays off the mouths of streams that were 

in the territory of particular people, the immediate estuary was considered to 

belong to the people in [the] river….”  ER 267.  Dr. Lane further confirmed this 

concept by stating that “[c]onstricted marine waters like Deception Pass, 

Swinomish Slough, and Holmes Harbor, for example, were likely controlled by the 

resident groups in whose territories those waters were located.”  ER 260-61 

(quoting Exhibit USA-74, which was admitted on April 10, 1975 (see ER 295-96; 

Tulalip Supplemental ER 9-12)).  The District Court, relying on Dr. Lane, has 

found that constricted waters “were likely controlled by the resident groups in 

whose territories those waters were located.”  Washington, 626 F. Supp. at 1528 

(Finding of Fact 364).  The mouth of the Snohomish River, Possession Sound, and 

Port Gardner Bay are constricted waters controlled by the Tulalip Tribes, and these 

waters are not part of the Suquamish U&A.  See ER 45. 

IV. THE SUQUAMISH TRIBE’S IMPERMISSIBLE ATTEMPTS TO 
EXPAND ITS FISHERY HAVE FAILED AND SHOULD BE 
STOPPED 

The Suquamish Tribe is unrelenting in attempts to expand its fishery.  In 

1985, the Suquamish filed a Request for Determination in Subproceeding 85-1 to 
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expand its U&A into waters on the east side of Puget Sound—including Lake 

Washington, Lake Union, Lake Sammamish, the Black and Cedar Rivers, and the 

lower White River.  See U.S. v. Suquamish Indian Tribe, 901 F.2d 772, 774 (9th 

Cir. 1990).  The Suquamish Tribe claimed it was a successor in interest to the 

Duwamish Tribe and was entitled to exercise Duwamish fishing rights.  Id. at 773.  

This Court held that the Suquamish was not a successor in interest to the 

Duwamish, and the Suquamish could not exercise Duwamish fishing rights.  Id. at 

778. 

In 2005, the Upper Skagit Indian Tribe and Swinomish Tribal Community 

found it necessary to file a Request for Determination challenging Suquamish 

fishing expansion, which began in 2004, into waters east of Whidbey Island—

particularly Saratoga Passage and Skagit Bay.  (Subproceeding 05-3), Washington, 

2007 WL 30869, at *1; Upper Skagit, 590 F.3d at 1023.  Importantly, this Court 

found that “[t]here is no evidence in the record before Judge Boldt that the 

Suquamish fished or traveled in the waters on the eastern side of Whidbey Island, 

particularly in Saratoga Passage or Skagit Bay.”  Upper Skagit, 590 F.3d at 1025.   

As explained above, Judge Boldt limited the Suquamish U&A to herring 

Areas 1 and 2;9 this Court found that while “several areas on the west shores of 

Area Four comprised Suquamish's on-reservation territory and fishing locations, 

                                                 
9 See ER 65. 
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there was no evidence from [Dr.] Lane or otherwise that the east shores of Area 

Four, as well as Skagit Bay and Saratoga Passage, were part of Suquamish's 

U&A.”  Id.  This Court once again prevented the improper expansion of the 

Suquamish U&A and recognized that the Suquamish U&A does not include waters 

east of Whidbey Island.  Id. 

More recently, the Upper Skagit Indian Tribe filed a new Request for 

Determination (Subproceeding 14-1), because the Suquamish Tribe is attempting 

to expand its fishery into a portion of Padilla Bay, Samish Bay, and Chuckanut 

Bay.  See ER 23.  The Suquamish Tribe has lost two cases concerning its 

expansion attempts, and this Court should prevent the expansion at issue here. 

V. THE SUQUAMISH TRIBE HAS NEVER HAD THE RIGHT TO FISH 
IN THE CONSTRICTED WATERS EAST OF WHIDBEY ISLAND 

The Suquamish Tribe appears to argue that this case involves two Indian 

tribes that need to determine the percentage of fish each tribe can take from a 

particular area.  See Answering Br. at 28.  If that is the Suquamish argument, the 

Suquamish Tribe misunderstood this case. 

The Suquamish Tribe has never had the right to fish in the mouth of the 

Snohomish River, Port Gardner Bay, or Possession Sound.  This case does not 

concern any quantification of permissible fish harvesting.  There is no permissible 

fish harvesting in these waters by the Suquamish Tribe.  The Tulalip Tribes 
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challenge the Suquamish right to fish in the contested area at all and not just the 

amount of Suquamish fishing. 

Similarly, Suquamish alleges that it does not matter whether it fished in the 

constricted waters east of Whidbey Island at any point, because its reserved rights 

cannot erode. 10  See id.  The Tulalip Tribes are not attempting to erode rights; 

rather, the Suquamish never had a right to fish in the constricted waters east of 

Whidbey Island.  See Upper Skagit, 590 F.3d at 1025 (“The district court's 

conclusion does not have the effect of re-adjudicating Suquamish's U&A or 

diminishing it, as the Tribe contends, for the Suquamish never had the right to fish 

in those areas in the first place.”).   

The Suquamish Tribe did not fish in the constricted waters east of Whidbey 

Island from the time of its U&A adjudication in April of 1975 until approximately 

2003.  See ER 61; see also ER 55.  The lack of Suquamish fishing in the 

                                                 
10 Suquamish claims that it fished in the constricted waters after Judge 

Boldt’s ruling, but all it cites is a list of fishing regulations.  See Answering Br. at 
15.  Fishing regulations are not actual harvests, and such regulations do not 
demonstrate fishing within the constricted waters.  Suquamish has offered no 
evidence contradicting the Tulalip Tribes’ evidence that the Suquamish did not fish 
in the constricted waters until approximately 2003.  See ER 55; ER 61.  Tribal 
biologist, Michael McHugh, noted that “Suquamish did not harvest crab ….” in the 
area following the shellfish case in 1995, and any reported harvest was “most 
likely the result of either one day of rogue fishing or misreporting of catch area.”  
ER 61.  Tribal biologist, Kit Rawson, stated that salmon harvest records “do not 
show a material fishing effort by Suquamish” in the constricted waters east of 
Whidbey Island, and any miniscule record of salmon catch “is likely the result of 
misreported catch locations or isolated unauthorized catch.”  ER 55.   
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constricted waters east of Whidbey Island demonstrates that the Suquamish 

understood that its U&A does not include the mouth of the Snohomish River, Port 

Gardner Bay, and Possession Sound.  See Washington, 2007 WL 30869, at *10. 

VI. DR. LANE’S DECLARATION EXCLUDES THE CONSTRICTED 
WATERS FROM THE SUQUAMISH U&A 

In August of 2011, Dr. Lane stated that: 

a.  Any fishing in the mouths [sic] of the Snohomish River by 
Suquamish was likely the result of invitation from the Snohomish 
and/or intermarriage between Snohomish and Suquamish.  b.  If in 
fact the Suquamish harvested fall and winter salmon in the Snohomish 
River mouth, I am aware of no documentation that supports that they 
fished for other salmon nor for shellfish in the area. . . .  d.  The 
reference in my report (Exhibit USA 73) to fishing in the mouth of the 
Snohomish River was based on utterances of modern day informants 
and not treaty-time informants.  None of the documentary records or 
treaty time statements supports [sic] the idea that the Suquamish 
fished in the Snohomish River area. 
 

ER 52.  The Suquamish Tribe argues that Dr. Lane’s Declaration is inadmissible 

because it was not before Judge Boldt in 1975.  See Answering Br. at 29-30.11  

However, this Court has noted that there may be “other evidence” concerning 

terms Judge Boldt used, and there is no absolute bar to considering additional 

                                                 
11 The Suquamish Tribe’s argument is based on the District Court’s Order 

granting the Tulalip Tribes’ Motion to Quash.  The Suquamish attempted to 
subpoena Dr. Lane after discovery closed in this case and pre-trial activity was 
suspended.  See Answering Br. at 29; Order on Motion to Quash and for a 
Protective Order, C70-9213, Dkt. # 20255 (Nov. 20, 2012).  This Order does not 
address the admissibility of Dr. Lane’s Declaration, but rather the improper 
discovery procedure involved.  See Order on Motion to Quash and for a Protective 
Order, C70-9213, Dkt. # 20255 (Nov. 20, 2012).  This Order is not on point. 
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information.  See Muckleshoot I, 141 F.3d at 1360.  This Court has not frozen the 

record in this case.  Muckleshoot II, 234 F.3d at 1100. 

Dr. Lane’s Declaration speaks to her Report on the Suquamish and her own 

anthropological explanations.  See ER 48-52.  The Declaration points out the 

evidence, or absence thereof, that was before Judge Boldt—namely, the fact that 

no documentary records or treaty time statements support Suquamish fishing in the 

constricted waters east of Whidbey Island.  See ER 52.  Dr. Lane’s Declaration 

supports exclusion of the constricted waters east of Whidbey Island from the 

Suquamish U&A. 

VII. CONCLUSION 

The record before Judge Boldt in April of 1975 shows no evidence of 

Suquamish fishing in the constricted waters east of Whidbey Island and 

demonstrates that Judge Boldt did not intend to include the mouth of the 

Snohomish River, Possession Sound, and Port Gardner Bay in the Suquamish 

U&A.  Judge Boldt’s plain language limits the Suquamish U&A to herring Areas 1 

and 2 and western waters.  The constricted waters east of Whidbey Island are in 

Area 4 and are directly adjacent to the Tulalip Tribes’ Reservation.  See ER 65; 45.  

There is simply no evidence of regular treaty time fishing by the Suquamish in the 

mouth of the Snohomish River, Possession Sound, or Port Gardner Bay.   For the 

foregoing reasons, the Tulalip Tribes request that this Court reverse the District 
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Court’s partial denial of the Tulalip Tribe’s Motion for Summary Judgment and 

grant the Tulalip Tribe’s Motion for Summary Judgment. 

Respectfully submitted this 14th day of May, 2014. 

MORISSET, SCHLOSSER, JOZWIAK & 
SOMERVILLE 
 
 
  /s/ Mason D. Morisset    
 
  /s/ Rebecca JCH Jackson    
Mason D. Morisset 
Rebecca JCH Jackson 
Attorneys for the Tulalip Tribes 
801 Second Avenue, Suite 1115 
Seattle, Washington 98104-1509 
Tel: 206-386-5200 
m.morisset@msaj.com 
r.jackson@msaj.com  
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Rule 52. Findings and Conclusions by the Court;
Judgment on Partial Findings

law.cornell.edu /rules/f rcp/rule_52

(a) Findings and Conclusions.

(1) In General. In an action tried on the f acts without a jury or with an advisory jury, the court must
f ind the f acts specially and state its conclusions of  law separately. The f indings and conclusions may
be stated on the record af ter the close of  the evidence or may appear in an opinion or a
memorandum of  decision f iled by the court. Judgment must be entered under Rule 58

(2) For an Interlocutory Injunction. In granting or ref using an interlocutory injunction, the court must
similarly state the f indings and conclusions that support its action.

(3) For a Motion. The court is not required to state f indings or conclusions when ruling on a motion
under Rule 12 or 56 or, unless these rules provide otherwise, on any other motion.

(4) Effect of a Master's Findings. A master's f indings, to the extent adopted by the court, must be
considered the court 's f indings.

(5) Questioning the Evidentiary Support. A party may later question the suf f iciency of  the evidence
supporting the f indings, whether or not the party requested f indings, objected to them, moved to
amend them, or moved f or partial f indings.

(6) Setting Aside the Findings. Findings of  f act, whether based on oral or other evidence, must not be
set aside unless clearly erroneous, and the reviewing court must give due regard to the trial court 's
opportunity to judge the witnesses’ credibility.

(b)

Amended or Additional Findings. On a party's motion f iled no later than 28 days af ter the entry of
judgment, the court may amend its f indings—or make additional f indings—and may amend the
judgment accordingly. The motion may accompany a motion f or a new trial under Rule 59.

(c) Judgment on Partial Findings. If  a party has been f ully heard on an issue during a nonjury trial and
the court f inds against the party on that issue, the court may enter judgment against the party on a
claim or def ense that, under the controlling law, can be maintained or def eated only with a f avorable
f inding on that issue. The court may, however, decline to render any judgment until the close of  the
evidence. A judgment on partial f indings must be supported by f indings of  f act and conclusions of
law as required by Rule 52(a).

Notes

(As amended Dec. 27, 1946, ef f . Mar. 19, 1948; Jan. 21, 1963, ef f . July 1, 1963; Apr. 28, 1983, ef f . Aug.
1, 1983; Apr. 29, 1985, ef f . Aug. 1, 1985; Apr. 30, 1991, ef f . Dec. 1, 1991; Apr. 22, 1993, ef f . Dec. 1,
1993; Apr. 27, 1995, ef f . Dec. 1, 1995; Apr. 30, 2007, ef f . Dec. 1, 2007; Mar. 26, 2009, ef f . Dec. 1,
2009.)
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Notes of  Advisory Committee on Rules—1937

See [f ormer] Equity Rule 701/2, as amended Nov. 25, 1935 (Findings of  Fact and Conclusions of
Law), and U.S.C., Tit le 28, [f ormer] §764 (Opinion, f indings, and conclusions in action against United
States) which are substantially continued in this rule. The provisions of  U.S.C., Tit le 28, [f ormer]
§§773 (Trial of  issues of  f act; by court) and [f ormer] 875 (Review in cases tried without a jury) are
superseded insof ar as they provide a dif f erent method of  f inding f acts and a dif f erent method of
appellate review. The rule stated in the third sentence of  Subdivision (a) accords with the decisions
on the scope of  the review in modern f ederal equity practice. It is applicable to all classes of  f indings
in cases tried without a jury whether the f inding is of  a f act concerning which there was conf lict of
testimony, or of  a f act deduced or inf erred f rom uncontradicted testimony. See Silver King Coalition
Mines, Co. v. Silver King Consolidated Mining Co., 204 Fed. 166 (C.C.A.8th, 1913), cert. den. 229 U.S.
624 (1913); Warren v. Keep, 155 U.S. 265 (1894); Furrer v. Ferris, 145 U.S. 132 (1892); Tilghman v.
Proctor, 125 U.S. 136, 149 (1888); Kimberly v. Arms, 129 U.S. 512, 524 (1889). Compare Kaeser & Blair,
Inc., v. Merchants’ Ass'n, 64 F.(2d) 575, 576 (C.C.A.6th, 1933); Dunn v. Trefry, 260 Fed. 147, 148
(C.C.A.1st, 1919).

In the f ollowing states f indings of  f act are required in all cases tried without a jury (waiver by the
parties being permitted as indicated at the end of  the listing): Arkansas, Civ.Code (Crawf ord, 1934)
§364; Calif ornia, Code Civ.Proc. (Deering, 1937) §§632, 634; Colorado, 1 Stat.Ann. (1935) Code
Civ.Proc. §§232, 291 (in actions bef ore ref erees or f or possession of  and damages to land);
Connecticut, Gen.Stats. §§5660, 5664; Idaho, 1 Code Ann. (1932) §§7–302 through 7–305;
Massachusetts (equity cases), 2 Gen.Laws (Ter.Ed., 1932) ch. 214, §23; Minnesota, 2 Stat. (Mason,
1927) §9311; Nevada, 4 Comp.Laws (Hillyer, 1929) §8783–8784; New Jersey, Sup.Ct. Rule 113, 2
N.J.Misc. 1197, 1239 (1924); New Mexico, Stat.Ann. (Courtright, 1929) §105–813; North Carolina,
Code (1935) §569; North Dakota, 2 Comp.Laws Ann. (1913) §7641; Oregon, 2 Code Ann. (1930) §2–
502; South Carolina, Code (Michie, 1932) §649; South Dakota, 1 Comp.Laws (1929) §§2525–2526;
Utah, Rev.Stat.Ann. (1933) §104–26–2, 104–26–3; Vermont (where jury trial waived), Pub. Laws
(1933) §2069; Washington, 2 Rev.Stat.Ann. (Remington, 1932) §367; Wisconsin, Stat. (1935) §270.33.
The parties may waive this requirement f or f indings in Calif ornia, Idaho, North Dakota, Nevada, New
Mexico, Utah, and South Dakota.

In the f ollowing states the review of  f indings of  f act in all non- jury cases, including jury waived cases,
is assimilated to the equity review: Alabama, Code Ann. (Michie, 1928) §§9498, 8599; Calif ornia, Code
Civ.Proc. (Deering, 1937) §956a; but see 20 Calif .Law Rev. 171 (1932); Colorado, Johnson v. Kountze,
21 Colo. 486, 43 Pac. 445 (1895), semble; Illinois, Baker v. Hinricks, 359 Ill. 138, 194 N.E. 284 (1934),
Weininger v. Metropolitan Fire Ins. Co., 359 Ill. 584, 195 N.E. 420, 98 A.L.R. 169 (1935); Minnesota,
State Bank of Gibbon v. Walter, 167 Minn. 37, 38, 208 N.W. 423 (1926), Waldron v. Page, 191 Minn. 302,
253 N.W. 894 (1934); New Jersey, N.J.Comp.Stat. (2 Cum.Supp. 1911–1924) Tit le 163, §303, as
interpreted in Bussy v. Hatch, 95 N.J.L. 56, 111 A. 546 (1920); New York, York Mortgage Corporation v.
Clotar Const. Corp., 254 N.Y. 128, 133, 172 N.E. 265 (1930); North Dakota, Comp.Laws Ann. (1913)
§7846, as amended by N.D.Laws 1933, ch. 208, Milnor Holding Co. v. Holt, 63 N.D. 362, 370, 248 N.W.
315 (1933); Oklahoma, Wichita Mining and Improvement Co. v. Hale, 20 Okla. 159, 167, 94 Pac. 530
(1908); South Dakota, Randall v. Burk Township, 4 S.D. 337, 57 N.W. 4 (1893); Texas, Custard v.
Flowers, 14 S.W.2d 109 (1929); Utah, Rev.Stat.Ann. (1933) §104–41–5; Vermont, Roberge v. Troy, 105
Vt. 134, 163 Atl. 770 (1933); Washington, 2 Rev.Stat.Ann. (Remington, 1932) §§309–316; McCullough
v. Puget Sound Realty Associates, 76 Wash. 700, 136 Pac. 1146 (1913), but see Cornwall v. Anderson ,
85 Wash. 369, 148 Pac. 1 (1915); West Virginia, Kinsey v. Carr, 60 W.Va. 449, 55 S.E. 1004 (1906),
semble; Wisconsin, Stat. (1935) §251.09; Campbell v. Sutliff, 193 Wis. 370, 214 N.W. 374 (1927),
Gessler v. Erwin Co., 182 Wis. 315, 193 N.W. 363 (1924).
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For examples of  an assimilation of  the review of  f indings of  f act in cases tried without a jury to the
review at law as made in several states, see Clark and Stone, Review of Findings of Fact, 4 U. of
Chi.L.Rev. 190, 215 (1937).

Notes of  Advisory Committee on Rules—1946 Amendment

Subdivision (a). The amended rule makes clear that the requirement f or f indings of  f act and
conclusions of  law thereon applies in a case with an advisory jury. This removes an ambiguity in the
rule as originally stated, but carries into ef f ect what has been considered its intent. 3 Moore's
Federal Practice (1938) 3119; Hurwitz v. Hurwitz (App.D.C. 1943) 136 F.(2d) 796.

The two sentences added at the end of  Rule 52(a) eliminate certain dif f icult ies which have arisen
concerning f indings and conclusions. The f irst of  the two sentences permits f indings of  f act and
conclusions of  law to appear in an opinion or memorandum of  decision. See, e.g., United States v.
One 1941 Ford Sedan (S.D.Tex. 1946) 65 F.Supp. 84. Under original Rule 52(a) some courts have
expressed the view that f indings and conclusions could not be incorporated in an opinion. Detective
Comics, Inc. v. Bruns Publications (S.D.N.Y. 1939) 28 F.Supp. 399; Pennsylvania Co. for Insurance on
Lives & Granting Annuities v. Cincinnati & L. E. R. Co. (S.D.Ohio 1941) 43 F.Supp. 5; United States v.
Aluminum Co. of America (S.D.N.Y. 1941) 5 Fed.Rules Serv. 52a.11, Case 3; see also s.c., 44 F.Supp. 97.
But, to the contrary, see Wellman v. United States (D.Mass. 1938) 25 F.Supp. 868; Cook v. United
States (D.Mass. 1939) 26 F.Supp. 253; Proctor v. White (D.Mass. 1939) 28 F.Supp. 161; Green Valley
Creamery, Inc. v. United States (C.C.A.1st, 1939) 108 F.(2d) 342. See also Matton Oil Transfer Corp. v.
The Dynamic (C.C.A.2d, 1941) 123 F.(2d) 999; Carter Coal Co. v. Litz (C.C.A.4th, 1944) 140 F.(2d) 934;
Woodruff v. Heiser (C.C.A.10th, 1945) 150 F.(2d) 869; Coca-Cola Co. v. Busch (E.D.Pa. 1943) 7
Fed.Rules Serv. 59b.2, Case 4; Oglebay, Some Developments in Bankruptcy Law (1944) 18 J. of  Nat'l
Ass'n of  Ref . 68, 69. Findings of  f act aid in the process of  judgment and in def ining f or f uture cases
the precise limitations of  the issues and the determination thereon. Thus they not only aid the
appellate court on review (Hurwitz v. Hurwitz (App.D.C. 1943) 136 F.(2d) 796) but they are an important
f actor in the proper application of  the doctrines of  res judicata and estoppel by judgment. Nordbye,
Improvements in Statement of Findings of Fact and Conclusions of Law, 1 F.R.D. 25, 26–27; United
States v. Forness (C.C.A.2d, 1942) 125 F.(2d) 928, cert. den. (1942) 316 U.S. 694. These f indings
should represent the judge's own determination and not the long, of ten argumentative statements of
successf ul counsel. United States v. Forness, supra; United States v. Crescent Amusement Co . (1944)
323 U.S. 173. Consequently, they should be a part of  the judge's opinion and decision, either stated
therein or stated separately. Matton Oil Transfer Corp. v. The Dynamic, supra. But the judge need only
make brief , def inite, pertinent f indings and conclusions upon the contested matters; there is no
necessity f or over-elaboration of  detail or particularization of  f acts. United States v. Forness, supra;
United States v. Crescent Amusement Co., supra. See also Petterson Lighterage & Towing Corp. v. New
York Central R. Co. (C.C.A.2d, 1942) 126 F.(2d) 992; Brown Paper Mill Co., Inc. v. Irwin (C.C.A.8th, 1943)
134 F.(2d) 337; Allen Bradley Co. v. Local Union No. 3, I.B.E.W. (C.C.A.2d, 1944) 145 F.(2d) 215, rev'd on
other grounds (1945) 325 U.S. 797; Young v. Murphy (N.D.Ohio 1946) 9 Fed.Rules Serv. 52a.11, Case
2.

The last sentence of  Rule 52(a) as amended will remove any doubt that f indings and conclusions are
unnecessary upon decision of  a motion, particularly one under Rule 12 or Rule 56, except as
provided in amended Rule 41(b). As so holding, see Thomas v. Peyser (App.D.C. 1941) 118 F.(2d) 369;
Schad v. Twentieth Century-Fox Corp. (C.C.A.3d, 1943) 136 F.(2d) 991; Prudential Ins. Co. of America v.
Goldstein (E.D.N.Y. 1942) 43 F.Supp. 767; Somers Coal Co. v. United States (N.D.Ohio 1942) 6
Fed.Rules Serv. 52a.1, Case 1; Pen-Ken Oil & Gas Corp. v. Warfield Natural Gas Co. (E.D.Ky. 1942) 5
Fed.Rules Serv. 52a.1, Case 3; also Commentary, Necessity of Findings of Fact (1941) 4 Fed.Rules
Serv. 936.

Case: 13-35773     05/14/2014          ID: 9095863     DktEntry: 26-1     Page: 35 of 39



Notes of  Advisory Committee on Rules—1963 Amendment

This amendment conf orms to the amendment of  Rule 58. See the Advisory Committee's Note to Rule
58, as amended.

Notes of  Advisory Committee on Rules—1983 Amendment

Rule 52(a) has been amended to revise its penultimate sentence to provide explicit ly that the district
judge may make the f indings of  f act and conclusions of  law required in nonjury cases orally. Nothing
in the prior text of  the rule f orbids this practice, which is widely utilized by district judges. See
Christensen, A Modest Proposal for Immeasurable Improvement, 64 A.B.A.J. 693 (1978). The objective
is to lighten the burden on the trial court in preparing f indings in nonjury cases. In addition, the
amendment should reduce the number of  published district court opinions that embrace written
f indings.

Notes of  Advisory Committee on Rules—1985 Amendment

Rule 52(a) has been amended (1) to avoid continued conf usion and conf licts among the circuits as
to the standard of  appellate review of  f indings of  f act by the court, (2) to eliminate the disparity
between the standard of  review as literally stated in Rule 52(a) and the practice of  some courts of
appeals, and (3) to promote nationwide unif ormity. See Note, Rule 52(a): Appellate Review of Findings
of Fact Based on Documentary or Undisputed Evidence, 49 Va. L. Rev. 506, 536 (1963).

Some courts of  appeal have stated that when a trial court 's f indings do not rest on demeanor
evidence and evaluation of  a witness’ credibility, there is no reason to def er to the trial court 's
f indings and the appellate court more readily can f ind them to be clearly erroneous. See, e.g., Marcum
v. United States, 621 F.2d 142, 144–45 (5th Cir. 1980). Others go f urther, holding that appellate review
may be had without application of  the “clearly erroneous” test since the appellate court is in as good
a posit ion as the trial court to review a purely documentary record. See, e.g., Atari, Inc. v. North
American Philips Consumer Electronics Corp., 672 F.2d 607, 614 (7th Cir.), cert. denied, 459 U.S. 880
(1982); Lydle v. United States, 635 F.2d 763, 765 n. 1 (6th Cir. 1981); Swanson v. Baker Indus., Inc., 615
F.2d 479, 483 (8th Cir. 1980); Taylor v. Lombard, 606 F.2d 371, 372 (2d Cir. 1979), cert. denied, 445 U.S.
946 (1980); Jack Kahn Music Co. v. Baldwin Piano & Organ Co., 604 F.2d 755, 758 (2d Cir. 1979); John
R. Thompson Co. v. United States, 477 F.2d 164, 167 (7th Cir. 1973).

A third group has adopted the view that the “clearly erroneous” rule applies in all nonjury cases even
when f indings are based solely on documentary evidence or on inf erences f rom undisputed f acts.
See, e.g., Maxwell v. Sumner, 673 F.2d 1031, 1036 (9th Cir.), cert. denied, 459 U.S. 976 (1982); United
States v. Texas Education Agency, 647 F.2d 504, 506–07 (5th Cir. 1981), cert. denied, 454 U.S. 1143
(1982); Constructora Maza, Inc. v. Banco de Ponce, 616 F.2d 573, 576 (1st Cir. 1980); In re Sierra
Trading Corp., 482 F.2d 333, 337 (10th Cir. 1973); Case v. Morrisette, 475 F.2d 1300, 1306–07 (D.C. Cir.
1973).

The commentators also disagree as to the proper interpretation of  the Rule. Compare Wright, The
Doubtful Omniscience of Appellate Courts, 41 Minn. L. Rev. 751, 769–70 (1957) (language and intent of
Rule support view that “clearly erroneous” test should apply to all f orms of  evidence), and 9 C.
Wright & A. Miller, Federal Practice and Procedure: Civil §2587, at 740 (1971) (language of  the Rule is
clear), with 5A J. Moore, Federal Practice 52.04, 2687–88 (2d ed. 1982) (Rule as written supports
broader review of findings based on non-demeanor testimony).

The Supreme Court has not clearly resolved the issue. See, Bose Corp. v. Consumers Union of United
States, Inc., 466 U.S. 485, 104 S. Ct. 1949, 1958 (1984); Pullman Standard v. Swint, 456 U.S. 273, 293
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(1982); United States v. General Motors Corp., 384 U.S. 127, 141 n. 16 (1966); United States v. United
States Gypsum Co., 333 U.S. 364, 394 –96 (1948).

The principal argument advanced in f avor of  a more searching appellate review of  f indings by the
district court based solely on documentary evidence is that the rationale of  Rule 52(a) does not
apply when the f indings do not rest on the trial court 's assessment of  credibility of  the witnesses but
on an evaluation of  documentary proof  and the drawing of  inf erences f rom it, thus eliminating the
need f or any special def erence to the trial court 's f indings. These considerations are outweighed by
the public interest in the stability and judicial economy that would be promoted by recognizing that
the trial court, not the appellate tribunal, should be the f inder of  the f acts. To permit courts of
appeals to share more actively in the f act- f inding f unction would tend to undermine the legit imacy of
the district courts in the eyes of  lit igants, multiply appeals by encouraging appellate retrial of  some
f actual issues, and needlessly reallocate judicial authority.

Notes of  Advisory Committee on Rules—1991 Amendment

Subdivision (c) is added. It parallels the revised Rule 50(a), but is applicable to non- jury trials. It
authorizes the court to enter judgment at any time that it can appropriately make a disposit ive f inding
of  f act on the evidence.

The new subdivision replaces part of  Rule 41(b), which f ormerly authorized a dismissal at the close
of  the plaintif f 's case if  the plaintif f  had f ailed to carry an essential burden of  proof . Accordingly, the
ref erence to Rule 41 f ormerly made in subdivision (a) of  this rule is deleted.

As under the f ormer Rule 41(b), the court retains discretion to enter no judgment prior to the close
of  the evidence.

Judgment entered under this rule dif f ers f rom a summary judgment under Rule 56 in the nature of  the
evaluation made by the court. A judgment on partial f indings is made af ter the court has heard all the
evidence bearing on the crucial issue of  f act, and the f inding is reversible only if  the appellate court
f inds it to be “clearly erroneous.” A summary judgment, in contrast, is made on the basis of  f acts
established on account of  the absence of  contrary evidence or presumptions; such establishments
of  f act are rulings on questions of  law as provided in Rule 56(a) and are not shielded by the “clear
error” standard of  review.

Notes of  Advisory Committee on Rules—1993 Amendment

This technical amendment corrects an ambiguity in the text of  the 1991 revision of  the rule, similar to
the revision being made to Rule 50. This amendment makes clear that judgments as a matter of  law in
nonjury trials may be entered against both plaintif f s and def endants and with respect to issues or
def enses that may not be wholly disposit ive of  a claim or def ense.

Notes of  Advisory Committee on Rules—1995 Amendment

The only change, other than stylistic, intended by this revision is to require that any motion to amend
or add f indings af ter a nonjury trial must be f iled no later than 10 days af ter entry of  the judgment.
Previously, there was an inconsistency in the wording of  Rules 50, 52, and 59 with respect to whether
certain post- judgment motions had to be f iled, or merely served, during that period. This
inconsistency caused special problems when motions f or a new trial were joined with other post-
judgment motions. These motions af f ect the f inality of  the judgment, a matter of ten of  importance
to third persons as well as the parties and the court. The Committee believes that each of  these
rules should be revised to require f iling bef ore end of  the 10-day period. Filing is an event that can be
determined with certainty f rom court records. The phrase “no later than” is used—rather than
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“within”—to include post- judgment motions that sometimes are f iled bef ore actual entry of  the
judgment by the clerk. It should be noted that under Rule 6(a) Saturdays, Sundays, and legal holidays
are excluded in measuring the 10-day period, and that under Rule 5 the motions when f iled are to
contain a certif icate of  service on other parties.

Committee Notes on Rules—2007 Amendment

The language of  Rule 52 has been amended as part of  the general restyling of  the Civil Rules to
make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only.

Former Rule 52(a) said that f indings are unnecessary on decisions of  motions “except as provided in
subdivision (c) of  this rule.” Amended Rule 52(a)(3) says that f indings are unnecessary “unless these
rules provide otherwise.” This change ref lects provisions in other rules that require Rule 52 f indings
on deciding motions. Rules 23(e), 23(h), and 54(d)(2)(C) are examples.

Amended Rule 52(a)(5) includes provisions that appeared in f ormer Rule 52(a) and 52(b). Rule 52(a)
provided that requests f or f indings are not necessary f or purposes of  review. It applied both in an
action tried on the f acts without a jury and also in granting or ref using an interlocutory injunction.
Rule 52(b), applicable to f indings “made in actions tried without a jury,” provided that the suf f iciency
of  the evidence might be “later questioned whether or not in the district court the party raising the
question objected to the f indings, moved to amend them, or moved f or partial f indings.” Former Rule
52(b) did not explicit ly apply to decisions granting or ref using an interlocutory injunction. Amended
Rule 52(a)(5) makes explicit the application of  this part of  f ormer Rule 52(b) to interlocutory
injunction decisions.

Former Rule 52(c) provided f or judgment on partial f indings, and ref erred to it as “judgment as a
matter of  law.” Amended Rule 52(c) ref ers only to “judgment,” to avoid any conf usion with a Rule 50
judgment as a matter of  law in a jury case. The standards that govern judgment as a matter of  law in
a jury case have no bearing on a decision under Rule 52(c).

Committee Notes on Rules—2009 Amendment

Former Rules 50, 52, and 59 adopted 10-day periods f or their respective post- judgment motions.
Rule 6(b) prohibits any expansion of  those periods. Experience has proved that in many cases it is
not possible to prepare a satisf actory post- judgment motion in 10 days, even under the f ormer rule
that excluded intermediate Saturdays, Sundays, and legal holidays. These time periods are
particularly sensit ive because Appellate Rule 4 integrates the time to appeal with a t imely motion
under these rules. Rather than introduce the prospect of  uncertainty in appeal t ime by amending Rule
6(b) to permit additional t ime, the f ormer 10-day periods are expanded to 28 days. Rule 6(b)
continues to prohibit expansion of  the 28-day period.

Changes Made after Publication and Comment. The 30-day period proposed in the August 2007
publication is shortened to 28 days.
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