
No. 14-35753 
______________________________________________________ 

 
UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
_______________________________________________________ 

 
STATE OF IDAHO, 

 
Plaintiff/Appellee, 

 
v. 
 

COEUR D’ALENE TRIBE, 
 

Defendant/Appellant. 
_____________________________________________________ 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 
CASE No.: 2:14-cv-00170-BLW 

_______________________________________________________ 
 

ANSWERING BRIEF OF PLAINTIFF/APPELLEE 
_______________________________________________________ 

 
HON. LAWRENCE G. WASDEN 
Attorney General 
STEVEN L. OLSEN 
Chief of Civil Litigation 
CLAY R. SMITH 
Deputy Attorney General 
Statehouse, Room 210 
Boise, ID  83720  
Attorneys for Plaintiff/Appellee 
 

CALLY A. YOUNGER 
Office of the Governor 
P.O. Box 83720 
Boise, ID  83720-0034 
         Of Counsel 

 
 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   1 of 83



i 

 

TABLE OF CONTENTS 
 
 

JURISDICTIONAL STATEMENT .......................................................  1 
 
 I. DISTRICT COURT JURISDICTON ................................  1 
 
 II. COURT OF APPEALS JURISDICTION ..........................  1  
 
STATEMENT OF THE ISSUES............................................................  1 
 
STATEMENT OF THE CASE ...............................................................  2 

STATEMENT OF THE FACTS ............................................................   4 

 I. APPLICABLE FEDERAL AND STATE LAW ...............  4 

  A. Federal Law ..............................................................  4 

  B. Idaho Law ................................................................  6 

 II. THE COMPACT ................................................................  7 

 III. THE POKER GAMBLING DISPUTE ..............................  10 

IV. DISTRICT COURT’S SEPTEMBER 2014 
MEMORANDUM DECISIONS ........................................  12 

 A. Likelihood Of Success On The Merits ....................  13 

 B. Remaining Rule 65(a) Considerations .....................  15 

STANDARD OF REVIEW ....................................................................  16 

PRELIMINARY INJUNCTION STANDARD .....................................  17 

SUMMARY OF THE ARGUMENT .....................................................  17 

ARGUMENT ..........................................................................................  21 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   2 of 83



ii 
 

 I. ARTICLE 21.3 UNAMBIGUOUSLY CON-
TEMPLATES JUDICIAL PROCEEDINGS 
OVER ALLEGED NON-COMPLIANCE WITH 
THE COMPACT ................................................................  21 

  A. FAA Standards .........................................................  21 

  B. Idaho Contract Interpretation Principles ..................  23 

  C. Absence Of Arbitral Exclusivity ..............................  24 

  D. Tribe’s Failure To Request Arbitration ...................  27 

 II. THE TRIBE’S CLAIM THAT POKER 
CONSTITUTES CLASS II GAMING IS 
BARRED BY RES JUDICATA AND, 
ALTERNATIVELY, BY UNAMBIGUOUS 
IDAHO LAW .....................................................................  28 

 A. Res Judicata Arising From The Judgment In 
The Coeur d’Alene Article 6.4 Litigation 
Precludes The Tribe’s Claim That Poker 
Gaming Is Authorized Under Idaho Code ...............  29 

1. The Coeur d’Alene Article 6.4 
Litigation ........................................................  29 

  2. Res Judicata Applicability .............................  31 

 B. The Unambiguous Prohibition Of Poker 
Under Idaho Law Has Not Fallen Into 
Desuetude And Has No Exceptions .........................  34 

  1. Idaho Law ......................................................  35 

  2. Tribe’s Theories .............................................  36 

   a. Contests of Skill Exception .................  36 

   b. Merchant Promotional Games .............  39 

   c. “Friends and Family” Exception .........  40 

   d. Idaho Lottery Theme Games ...............  41 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   3 of 83



iii 
 

  3. NIGC Classification Opinion ........................  42 

III. THE COMPACT PROHIBITS ANY FORM OF 
CLASS III GAMING NOT SPECIFICALLY 
AUTHORIZED UNDER ARTICLE 6.2 ...........................  44 

IV. THE DISTRICT COURT DID NOT ABUSE ITS 
DISCRETION IN CONCLUDING THAT THE 
REMAINING RULE 65(a) FACTORS 
WARRANTED PRELIMINARY INJUNCTIVE 
RELIEF   .............................................................  47 

  A. Irreparable Harm ............................................  47 

  B. Balance of Equities ........................................  49 

  C. Public Interest ................................................  50 

CONCLUSION  ................................................................................  51 

STATEMENT OF RELATED CASES ..................................................  51 

CERTIFICATE OF COMPLIANCE PURSUANT TO 
CIRCUIT RULE 32-1 .............................................................................  52   

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   4 of 83



iv 

TABLE OF CASES AND AUTHORITIES 
 

CASES 
 
Ace Realty, Inc. v. Anderson, 106 Idaho 742, 682 P.2d 1289 
   (Ct. App. 1984) ....................................................................................  46 
 
Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127 
   (9th Cir. 2011) ......................................................................................  17 
 
Am. Exp. Co. v. Italian Colors Rest., 133 S. Ct. 2304 (2013) ................  21 
 
Artichoke Joe’s California Grand Casino v. Norton, 
   353 F.3d 712 (9th Cir. 2003) ...............................................................  34 
 
Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050 
   (9th Cir. 1997) ......................................................................................  passim 
 
California v. Cabazon Band of Mission Indians,  
   480 U.S. 202 (1987) .............................................................................  30 
 
Carroll v. MBNA Am. Bank, 148 Idaho 261, 220 P.3d 1080 (2009) ......  24 
 
Chan v. Soc’y Expeditions, Inc., 123 F.3d 1287 (9th Cir. 1996) ............  23 
 
Citizens Against Range Expansion v. Idaho Fish and Game Dep’t, 
   153 Idaho 630, 289 P.3d 32 (2012) .....................................................  37 
 
Coeur d’Alene Tribe v. Idaho, 51 F.3d 876 (9th Cir. 1995) ...................  passim 
 
Coeur d’Alene Tribe v. Idaho, 516 U.S. 916 (1995) ..............................  10 
 
Coeur d’Alene Tribe v. Idaho, 842 F. Supp. 1268 (D. Idaho 1994) .......  passim 
 
Coeur d’Alene Tribe v. State of Idaho, Civ. No. 92-0437-N 
   (D. Idaho)  ............................................................................................  passim 
 
Colo. River Indian Tribes v. Nat’l Indian Gaming Comm’n, 
   466 F.3d 134 (D.C. Cir. 2006) .............................................................  44 
 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   5 of 83



v 
 

Demery v. Arpaio, 376 F.3d 1020 (9th Cir. 2004) ..................................  28 
 
Durfee v. Duke, 375 U.S. 106 (1963) .....................................................  33 
 
Gardenhire v. IRS, 209 F.3d 1145 (9th Cir. 2000) .................................  50 
 
Goldman, Sachs & Co. v. City of Reno, 747 F.3d 733  
   (9th Cir. 2014) ......................................................................................  22 
 
Granite Rock Co. v. Int’l Bhd. of Teamsters, 561 U.S. 287 (2010) ........  22 
 
Gregorio T. ex rel. Jose T. v. Wilson, 59 F.3d 1002 (9th Cir. 1995) ......  16 
 
Engquist v. Oregon Dep’t of Agric., 553 U.S. 591 (2008) .....................  35 
 
Flexible Lifeline Sys., Inc. v. Precision Lift, Inc., 654 F.3d 989 
   (9th Cir. 2011) ......................................................................................  16 
 
Idaho v. Shoshone-Bannock Tribes, 465 F.3d 1095 (9th Cir. 2006) ......  7 
 
Independence Lead Mines Co. v. Hecla Mining Co., 
   143 Idaho 22, 137 P.3d 409 (2006) .....................................................  24 
 
In re Lares, 188 F.3d 1166 (9th Cir. 1999) .............................................  46 
 
Inst. of Cetacean Research v. Sea Shepherd Conservation Soc’y, 
   725 F.3d 940 (9th Cir. 2013) ...............................................................  60 
 
Leschniok v. Heckler, 713 F.2d 520 (9th Cir. 1983) ...............................  61 
 
Lindsay v. Beneficial Reins. Co., 59 F.3d 942 (9th Cir. 1995) ...............  23 
 
Martin Marietta Aluminum, Inc. v. Gen. Elec. Co, 586 F.2d 143 
   (9th Cir. 1978) ......................................................................................  22 
 
Meyer v. Portfolio Recovery Assoc., LLC, 707 F.3d 1036 
   (9th Cir. 2012) ......................................................................................  17 
 
Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024 (2014) ................  47 
 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   6 of 83



vi 
 

Miller v. Wright, 705 F.3d 919 (9th Cir. 2012) ......................................  32 
 
Murphy v. DirecTV, Inc., 724 F.3d 1218 (9th Cir. 2013) .......................  21 
 
Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 
   (9th Cir. 1982) ......................................................................................  25-26 
 
Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63 (2010) .............................  21 
 
Rosebrock v. Mathis, 745 F.3d 963 (9th Cir. 2014) ...............................  39 
 
Rumsey Indian Rancheria of Wintun Indians v. Wilson, 
   41 F.3d 421 (9th Cir. 1994) .................................................................  passim 
 
Rumsey Indian Rancheria of Wintun Indians v. Wilson, 
   94 F.3d 1250 (9th Cir.), amended on order denying reh’g, 
   99 F.3d 321 (9th Cir. 1996) .................................................................  10 
 
Russian River Watershed Prot. Comm. v. City of Santa Rosa, 
   142 F.3d 1136 (9th Cir. 1998) .............................................................  43 
 
Sammartano v. First Jud. Dist., 303 F.3d 959 (9th Cir. 2007) ...............  49 
 
Sports Form, Inc. v. United Press Int’l, 686 F.2d 750  
   (9th Cir. 1982) ......................................................................................  16 
 
State v. Cranston, 59 Idaho 561, 85 P.2d 682 (1938) .............................  34 
 
State v. Hammersley, 134 Idaho 816, 10 P.3d 1285 (2000) ...................  38 
 
State v. Michael Kasper and Jared Levzinger, Nos. CRMD20139859 
   & CRMD20139864 (Idaho 4th Jud. Dist., Magis. Div.) .....................  40, 41 
 
Syringa Networks, LLC v. Idaho Dep’t of Admin,  
   155 Idaho 55, 305 P.3d 499 (2013) .....................................................  37 
 
Taylor v. Just, 138 Idaho 137, 69 P.3d 308 (2002) ................................  24 
 
Twin Lakes Vill. Property Ass’n v. Crowley, 124 Idaho 132, 
   857 P.2d 611 (1993) .............................................................................  24 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   7 of 83



vii 
 

United States v. Dicristina, 886 F. Supp. 2d 164 (E.D.N.Y. 2012) 
   rev’d, 726 F.3d 92 (2d Cir. 2013), cert. denied, 134 S. Ct. 1281 
   (2014)  ............................................................................................  38 
 
United States v. Hinkson, 585 F.3d 1247 (9th Cir. 2009) .......................  16 
 
United States ex rel. Barajas v. Northrop Corp., 147 F.3d 905 
   (9th Cir. 1998) ......................................................................................  32 
 
United States v. Van Cauwenberghe, 934 F.2d 1048  
   (9th Cir. 1991) ......................................................................................  33 
 
United States v. Washington, 593 F.3d 790 (9th Cir. 2010) ...................  33 
 
Volt Info. Sciences, Inc. v. Bd. of Trustees, 489 U.S. 468 (1989) ...........  21 
 
Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7 (2008) ................ 17, 46, 49 
 
Wisconsin v. Stockbridge-Munsee Cmty., 87 F. Supp. 2d 990  
   (E.D. Wis. 1999) ..................................................................................  48 
 
 
  

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   8 of 83



viii 
 

AUTHORITIES 
 

Idaho Constitution 
 

Article III, Section 20..............................................................................  passim 
 

United States Code 
 

9 U.S.C. §§ 1-16 ......................................................................................  21 
25 U.S.C. §§ 2701 to 2721 ......................................................................  1 
25 U.S.C. § 2703(4) ................................................................................  4 
25 U.S.C. § 2703(6) ................................................................................  4 
25 U.S.C. § 2703(7)(A)(ii) ......................................................................  4, 35 
25 U.S.C. § 2703(7)(A)(ii)(II) ................................................................  29, 34 
25 U.S.C. § 2703(8) ................................................................................  5 
25 U.S.C. § 2710(a)(1) ............................................................................  4 
25 U.S.C. § 2710(b)(1)............................................................................  5 
25 U.S.C. § 2710(b)(1)(A) ......................................................................  34 
25 U.S.C. § 2710(b)(1)(a) ..........................................................  29, 30, 34 
25 U.S.C. § 2710(d)(1)(B) ......................................................................  passim 
25 U.S.C. § 2710(d)(1)(C) ......................................................................  5 
25 U.S.C. § 2710(d)(7)(A)(ii) .................................................................  passim 
28 U.S.C. § 1292(a)(1) ............................................................................  1 
28 U.S.C. § 1331 .....................................................................................  1, 2 

Idaho Code 
 
Idaho Code § 18-3801 .............................................................................  passim 
Idaho Code § 18-3801(1) ........................................................................  passim 
Idaho Code § 18-3801(1)-(5) ..................................................................  7 
Idaho Code §§ 18-3801 and -3802..........................................................  6, 37 
Idaho Code § 18-3801(4) ........................................................................  39 
Idaho Code § 18-3802 .............................................................................  7, 41 
Idaho Code § 67-429B ............................................................................  8 
Idaho Code §§ 67-429B and -429C ........................................................  7 
 

 
Federal Rules of Appellate Procedure 

 
Fed. R. App. P. 4(a)(1)(A) ......................................................................  1 
 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   9 of 83



ix 
 

Federal Rules of Civil Procedure 
 
Fed. R. Civ. P. 62(c) ................................................................................ 13, 14, 16 
Fed. R. Civ. P. 65(a) ................................................................................  passim 
 

Other Authorities 
 

11 Richard A. Lord, Williston on Contracts, § 32:11 
   (4th ed. Westlaw Database Update May 2014) ...................................  26 
68 Fed. Reg. 1068 (Jan. 8, 2003) ............................................................  8 
1992 Idaho Laws 1st Ex. Sess. Ch. 2 ......................................................  6 
Anthony Cabot and Robert Hannum, Poker: Public Policy,  
   Law, Mathematics, and the Future of an American 
   Tradition, 22 T.M. Cooley L. Rev. 443 (2005) ...................................  38 
Hoyle’s Modern Encyclopedia of Card Games, 1st ed.  
   (Doubleday 1974) ................................................................................  42 
Desuetude, 119 Harv. L. Rev. 2209 (2006) ............................................  34 
Restatement (Second) of Conflicts of Laws § 188 (2d ed. 1971) ............  23 
S. Rep. No. 100-446, reprinted in 1988 U.S.C.C.A.N. 3071 .................  47 

 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   10 of 83



1 

JURISDICTIONAL STATEMENT 

I. DISTRICT COURT JURISDICTION.  The district court has 

jurisdiction over this matter under 25 U.S.C. § 2710(d)(7)(A)(ii) and 28 U.S.C. § 

1331. 

II. COURT OF APPEALS JURISDICTION.  This Court has 

jurisdiction under 28 U.S.C. § 1292(a)(1).  Appellant Coeur d’Alene Tribe filed a 

timely notice of appeal under Fed. R. App. P. 4(a)(1)(A) from the preliminary 

injunction issued by the district court on September 5, 2014. 

STATEMENT OF THE ISSUES 

The issue in this appeal is whether the district court abused its discretion in 

issuing a preliminary injunction under 25 U.S.C. 2710(d)(7)(A)(ii) to enjoin poker 

gaming commenced by Appellant Coeur d’Alene Tribe at its reservation casino in 

May 2014.  Resolution of that issue requires determining: 

I. Whether the exclusive remedy to stop poker gaming in violation of 

the parties’ Tribal-State Compact is arbitration. 

II. Whether poker gambling is explicitly prohibited by Idaho law and 

therefore constitutes Class III gaming under the Indian Gaming Regulatory Act, 

25 U.S.C. §§ 2701 to 2721. 

III. Whether the parties’ Tribal-State Compact prohibits poker gaming. 
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IV. Whether (1) Appellee State of Idaho would suffer irreparable harm 

from continuation of the poker gaming pendente lite; (2) the balance of equities 

favors issuance of a preliminary injunction; and (3) the public interest is furthered 

by the preliminary injunction. 

STATEMENT OF THE CASE 

Appellee State of Idaho (“Idaho”) filed suit on May 2, 2014 seeking to 

enjoin poker gaming that Appellant Coeur d’Alene Tribe (“Tribe) commenced on 

that date at its reservation casino.  ER 323.  Idaho alleged that the gaming violated 

a Tribal-State compact (“Compact”) entered into under the Indian Gaming 

Regulatory Act (“IGRA”), 25 U.S.C. §§ 2710 to 2721, and approved by the 

Secretary of the Interior in 1993.  ER 265, 271.  Idaho alleged jurisdiction under 

25 U.S.C. § 2710(d)(7)(A)(ii) and 28 U.S.C. § 1331.  ER 324 ¶ 3.   

Idaho simultaneously filed motions for a temporary restraining order and a 

preliminary injunction.  ER 228, 230.  The Tribe opposed the motions and 

additionally filed a motion to dismiss the complaint.  ER 148, 194.  Oral argument 

on the motions occurred on June 3, 2014.  ER 73.  The district court initially 

denied Idaho’s motions as moot in a memorandum decision and order issued on 

June 22, 2014.  ER 38.  The court held that a May 1, 2014 letter from the Director 

of the Idaho State Lottery Commission, Jeffrey R. Anderson, to the Tribe’s 

chairman, which invoked the dispute resolution process under Article 21.2.1 of the 
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Compact, triggered a ten working-day period under that provision for convening a 

settlement meeting and a 60 calendar-day “holding period” during which neither 

party could compel arbitration or sue.  ER 42-43.  It therefore “refrain[ed] from 

rendering an opinion as to what happens at the conclusion of the 60-day period if 

the Tribe does not force a binding arbitration” (ER 45) and stayed the action for the 

remainder of the 60-day period.  

The 60-day period expired on June 30, 2014.  The parties jointly notified the 

court on July 7, 2014 that “neither Plaintiff nor Defendant has requested arbitration 

pursuant to Article 21.2.2 of the 1992 Class III Gaming Compact concerning the 

dispute over poker gaming (Texas Hold’em) at the Coeur d’Alene Casino and 

therefore believe that disposition of the pending motion to dismiss . . . is 

appropriate.”  ER 62-63.  On September 5, 2014, the court denied the Tribe’s 

motion and granted Idaho a preliminary injunction.  ER 14, 37.  

 The Tribe filed a preliminary injunction appeal and sought relief under 

Fed. R. Civ. P. 62(c) later on September 5.  ER 51, 54.  The court denied the stay 

motion on September 19, 2014.  ER 1, 13.  This Court followed suit, denying the 

Tribe’s motion under Circuit Rule 27.3 for a temporary administrative stay and a 

stay pending appeal on, respectively, September 20 and 23, 2014.  DktEntry 5, 8. 
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STATEMENT OF THE FACTS 

I. APPLICABLE FEDERAL AND STATE LAW 

A. Federal Law.  IGRA governs the legality of gaming on “Indian 

lands” as defined in 25 U.S.C. § 2703(4).  That definition encompasses “all lands 

within the limits of any Indian reservation.”  It separates gaming activities into 

three categories—Class I, Class II and Class III.  

 Class I gaming includes only “social games solely for prizes of 

minimal value or traditional forms of Indian gaming engaged in by individuals as a 

part of, or in connection with, tribal ceremonies or celebrations” (25 U.S.C. 

§ 2703(6)) and is subject to exclusive tribal jurisdiction (id. § 2710(a)(1)).  Class II 

gaming covers a greater amount of gaming, but for present purposes only its 

coverage of card games is material. IGRA includes within this category of gaming 

card games that— 
(I) are explicitly authorized by the laws of the State, or 
(II) are not explicitly prohibited by the laws of the State and are played at 
any location in the State, 

but only if such card games are played in conformity with those laws 
and regulations (if any) of the State regarding hours or periods of 
operation of such card games or limitations on wagers or pot sizes in 
such card games. 
 

Id. § 2703(7)(A)(ii).  

 Unlike the exclusive jurisdiction that tribes possess over Class I 

gaming, they have qualified jurisdiction over Class II gaming: 
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An Indian tribe may engage in, or license and regulate, class II gaming on 
Indian lands within such tribe’s jurisdiction, if-- 
(A) such Indian gaming is located within a State that permits such gaming 
for any purpose by any person, organization or entity (and such gaming is 
not otherwise specifically prohibited on Indian lands by Federal law), and 
(B) the governing body of the Indian tribe adopts an ordinance or 
resolution which is approved by the Chairman. 
A separate license issued by the Indian tribe shall be required for each 
place, facility, or location on Indian lands at which class II gaming is 
conducted. 
 

25 U.S.C. § 2710(b)(1).   

 Class III gaming is a residual category for all gambling that is not 

Class I or II.  25 U.S.C. § 2703(8).  Like Class II gaming, it can be lawfully 

undertaken only if authorized by an approved tribal ordinance or resolution (id. 

§ 2710(d)(1)(A)) and the gaming activities are “located in a State that permits such 

gaming for any purpose by any person, organization, or entity” 

(id. § 2710(d)(1)(B)).  However, unlike Class II gaming, Class III gaming also 

must be “conducted in conformance with a Tribal-State compact” approved by the 

Secretary of the Interior and in effect.  Id. § 2710(d)(1)(C). 

Consequently, card games like poker cannot be Class II gaming if explicitly 

prohibited by state law.  They instead are Class III gaming and can be conducted 

on Indian lands only pursuant to an approved, currently effective tribal-state 

compact.  However, because they are prohibited by state law, such games cannot 

be authorized gaming under a compact. 
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B. Idaho Law.  Article III, Section 20 of the Idaho Constitution, as 

approved in November 1992, identifies the only forms of gambling permissible in 

this State.  In part, it provides: 

(1) Gambling is contrary to public policy and is strictly prohibited except 
for the following: 

a. A state lottery which is authorized by the state if conducted in 
conformity with enabling legislation; and 
  b. Pari-mutuel betting if conducted in conformity with enabling 
legislation; and 

c. Bingo and raffle games that are operated by qualified charitable 
organizations in the pursuit of charitable purposes if conducted in 
conformity with enabling legislation. 
(2) No activities permitted by subsection (1) shall employ any form of 
casino gambling including, but not limited to, blackjack, craps, roulette, 
poker, bacarrat, keno and slot machines, or employ any electronic or 
electromechanical imitation or simulation of any form of casino gambling. 
(3) The legislature shall provide by law penalties for violations of this 
section. 
 

The Idaho Legislature anticipated Article III, Section 20’s adoption by enactment 

of Idaho Code §§ 18-3801 and -3802 effective August 15, 1992.  1992 Idaho Laws 

1st Ex. Sess. Ch. 2.   

Section 18-3801 defines “gambling” to mean “risking any money, credit, 

deposit or other thing of value for gain contingent in whole or in part upon lot, 

chance, the operation of a gambling device or the happening or outcome of an 

event, including a sporting event, the operation of casino gambling including, but 

not limited to, blackjack, craps, roulette, poker, bacarrat [baccarat] or keno.”  

Excluded from that definition are: 
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(1) Bona fide contests of skill, speed, strength or endurance in which 
awards are made only to entrants or the owners of entrants; or 

(2) Bona fide business transactions which are valid under the law of 
contracts; or 

(3) Games that award only additional play; or 
(4) Merchant promotional contests and drawings conducted 

incidentally to bona fide nongaming business operations, if prizes are 
awarded without consideration being charged to participants; or 

(5) Other acts or transactions now or hereafter expressly authorized 
by law. 

 
Idaho Code § 18-3801(1)-(5).  Section 18-3802 imposes criminal liability on 

individuals engaging in gambling. 

 Neither Article III, Section 20 nor § 18-3801 has been amended since their 

original adoption.  The expressly prohibited games—which include poker—thus 

remain unlawful.  Idaho tribes, however, were given the option to commence 

another form of Class III gaming—tribal video gaming machines—through 

passage of Proposition One in 2002.  The Legislature incorporated the initiative 

into Idaho Code §§ 67-429B and -429C.  See Idaho v. Shoshone-Bannock Tribes, 

465 F.3d 1095, 1097-98 (9th Cir. 2006) (summarizing proposition).   

II. THE COMPACT 

The Compact was signed by the parties in December 1992 and approved on 

February 5, 1993 by the Assistant Secretary-Indian Affairs.  ER 272.  The 

Assistant Secretary-Indian Affairs’ approval became effective on February 12, 

1993 upon publication in the Federal Register.  ER 274 (58 Fed. Reg. 5478 

(Feb. 12, 1993)).  The Compact has been effective continuously thereafter.  It has 
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been amended once to incorporate tribal video gaming machines, as described in 

§ 67-429B, as a form of authorized gaming.  ER 269.  The amendment took effect 

on January 8, 2003.  ER 267 (68 Fed. Reg. 1068 (Jan. 8, 2003)). 

During the negotiations prior to entry into the Compact, the parties disagreed 

over the types of Class III gaming that Idaho permitted “for any purpose by any 

person, organization, or entity.”  25 U.S.C. § 2710(d)(1)(B).  Idaho contended that 

IGRA “permit[ted] only state lottery, pari-mutuel betting on racing, and the 

simulcast thereof as authorized Class III games.”  ER 286 (Art. 6.1.1.a).  The Tribe 

contended that IGRA “permitted [it] to engage in all games that contain the 

elements of chance and or skill, prize and consideration.”  Id. (Art. 6.1.2.a). 

The parties responded to this disagreement in two ways.  First, they included 

a provision that identified the only forms of permissible Class III gaming under the 

Compact.  ER 287 (Art. 6.2).1  Second, they agreed that either party could seek a 

                                                 
1 Article 6.2 states: 

Gaming Authorized. Following approval of this Compact as provided 
in the Act, the Tribe may operate in its gaming facilities located on Indian 
lands the following types of games. 

 .1 Lottery:  those lottery games defined as “State lottery” in Article 
4.19. 
 .2 Pari-mutuel betting: 

a) on the racing of horses; 
b) on the racing of dogs;  
c) on the racing of mules; and  
d) on the simulcast of a, b, or c. 
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“judicial remedy” in the form of declaration concerning “the legal issues disputed 

in this Article 6.”  ER 288 (Art. 6.4.2).  The parties further agreed, in relevant part, 

that “[i]n the event the court(s) determines that no additional types of games are 

permitted in Idaho under the Act, the Tribe’s gaming shall be limited to the gaming 

authorized in Article 6.2.”  ER 289 (Art. 6.5.1). 

The Tribe, joined by the Kootenai Tribe of Idaho and the Nez Perce Tribe, 

thereafter filed an action in this Court against Idaho seeking the judicial remedy 

provided under Article 6.4.  Coeur d’Alene Tribe v. State of Idaho, Civ. No. 92-

0437-N (D. Idaho) (“Coeur d’Alene Article 6.4 litigation”).  The Court issued an 

Order on Cross-Motions for Summary Judgment on January 27, 1994 that, in 

relevant part, provided “that the State of Idaho is required to negotiate only as to 

those Class III gaming activities permitted under state law: a lottery and pari-

mutuel betting on horse, mule, and dog races” and that “Idaho law and public 

policy clearly prohibit all other forms of Class III gaming, including the casino 

gambling activities which the Tribes have sought to include in compact 

negotiations with the State.”  Coeur d’Alene Tribe v. Idaho, 842 F. Supp. 1268, 

1283 (D. Idaho 1994) (“Coeur d’Alene I”) (Addendum A).  This Court affirmed, 

stating “[t]he judgment of the district court is affirmed substantially for the 

                                                                                                                                                             
3. Any additional type of game involving chance and/or skill, prize and 

consideration that may hereafter be authorized to be conducted in the 
State. 
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reasoning advanced in its published opinion” and “on our holding in Rumsey 

Indian Rancheria of Wintun Indians v. Wilson, 41 F.3d 421 (9th Cir. 1994).”  

Coeur d’Alene Tribe v. Idaho, 51 F.3d 876 (9th Cir. 1995) (“Coeur d’Alene II”) 

(Addendum B).2  The Tribe’s subsequent petition for writ of certiorari was denied.  

Coeur d’Alene Tribe v. Idaho, 516 U.S. 916 (1995).  Idaho’s position under Article 

6.1.1.a with respect to scope of permitted gaming therefore was judicially 

confirmed. 

III. THE POKER GAMBLING DISPUTE 

Media reports began appearing in late March 2014 that the Tribe intended to 

open a “poker room” at the Casino at which “Texas Hold’em” would be played.  

ER 320 ¶ 5.  That game is a poker variant.  Id.3  In mid-April, a tribal 

                                                 
2 The 1994 Rumsey opinion was amended in Rumsey Indian Rancheria of Wintun 
Indians v. Wilson, 94 F.3d 1250 (9th Cir.), amended on order denying reh’g, 
99 F.3d 321 (9th Cir. 1996), but its relevant reasoning remained unchanged.  
Compare id. at 1258 (“IGRA does not require a state to negotiate over one form of 
Class III gaming activity simply because it has legalized another, albeit similar 
form of gaming. . . . [A] state need only allow Indian tribes to operate games that 
others can operate, but need not give tribes what others cannot have.”), with 41 
F.3d at 427 (same). 
3 According to the Dictionary of Gambling, http://www.dictionaryofgambling.com/ 
gambling_terms/poker/t/ (last visited Oct. 22, 2014): 
 

Texas Hold’em (or just “hold’em”) is a poker game in which each player 
gets two pocket cards, while five community cards are dealt face-up on the 
table.  The strength of a player’s hand is the best hand that can be made 
with these seven cards.  There is a round of betting after the pocket cards 
are dealt, after the first three community cards (the flop), after the fourth, or 
turn card, and after the final, or river card. 
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representative was quoted as identifying the start date as May 2, 2014.  Id.  Jeffrey 

R. Anderson, Director of the Idaho State Lottery Commission, advised the Tribe’s 

Chairman on April 18, 2014 that any such gaming would violate Idaho 

constitutional and statutory provisions.  ER 244, 320 ¶ 5.4  Director Anderson 

attached May 2013 correspondence to an attorney representing the Tribe that 

detailed those provisions and a December 2004 classification opinion from the 

Acting General Counsel of the National Indian Gaming Commission (“NIGC”) 

that cited the same provisions for the conclusion that “Idaho law does not explicitly 

authorize but explicitly prohibits poker throughout that State” and that, 

consequently, another poker variant—“Trips or Better”—was not Class II gaming 

in this state.  ER 252, 256. 

The Tribe responded to Director Anderson’s letter on April 28, 2014.  

ER 242.  The response stated that although “the Tribe believes that it has the right 

to offer a range of poker games based on the State’s generally permissive attitude 

with respect to real money poker games conducted throughout the State[,] . . . the 

Tribe’s Gaming Board has taken a very conservative approach and has authorized 

only a limited type of poker tournament.”  ER 243.  The Tribe predicated its 

position that the poker gaming constituted Class II gaming “in the exception to the 

State’s prohibition against gambling for ‘bona fide contests of skill’” in 

                                                 
4 The Idaho Governor has designated the Idaho State Lottery as the “State gaming 
agency” as that term is defined in Article 4.18 of the Compact.  ER 319 ¶ 2. 
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§ 18-3801(1).  ER 242 - 243.  The response did not address whether the Tribe 

would delay opening its poker room until final arbitral or judicial resolution of the 

gaming’s legality under IGRA.   

Director Anderson spoke with a tribal representative, Helo Hancock, on 

April 29, 2014 concerning the Tribe’s intention to commence poker gaming on 

May 2, 2014.  ER 321 ¶ 7.  Mr. Hancock stated that the Tribe would open the 

poker room as planned.  Id.  The Casino’s internet-available event calendar for 

May 2014 was subsequently posted and “Live Poker Starts” on May 2.  Id.   

On May 1, 2014, Director Anderson sent a letter to Chairman Allan that 

suggested either binding arbitration or an agreed-upon judicial proceeding to 

resolve the poker controversy on the condition that the Tribe suspend any ongoing 

poker gaming or not commence it until completion of either process.  ER 239.  

Absent such an agreement, the letter advised the Tribe that “the State must pursue 

available remedies to preclude the [poker] activity or terminate it as quickly as 

possible.”  ER 240.  The Tribe, however, proceeded forward with opening its poker 

room as planned.  The parties met on May 12, 2014 in accordance with the 

requirements of Article 21.2.1 of the Compact but remained at impasse.  

D.C. Dkt. 15-1 at 7. 

IV. DISTRICT COURT’S SEPTEMBER 2014 MEMORANDUM 
DECISIONS 
 
The district court memorandum decision granting Idaho’s motion for a 
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preliminary injunction also denied the Tribe’s motion to dismiss.  ER 14.  The 

court therefore incorporated its analysis with respect to the latter as the basis for 

concluding that Idaho had established a likelihood of success on the merits.  

ER 32.  It additionally addressed the Tribe’s argument concerning the exclusivity 

of the arbitration process in Article 21.3 of the Compact in the memorandum 

decision denying an injunction pending appeal under Rule 62(c).  ER 4 - 9.  Both 

decisions contained analysis relevant to the remaining Rule 65(a) considerations—

irreparable harm, balance of the equities and the public interest. 

A. Likelihood Of Success On The Merits.  As to the legality of poker 

and its variants (such as Texas Hold’em), the district court held that, based on 

Article III, Section 20 of the Idaho Constitution, “it is relatively easy to conclude 

that the game is a prohibited form of gambling in Idaho” because it is specifically 

prohibited.  ER 19; see also ER 20 (rejecting the Tribe’s contention that Texas 

Hold’em embodies a “bona fide contest of skill” within the scope of Idaho Code 

§ 18-3801(1) given “the clear, broad, and ‘strict’ prohibition against gambling in 

Idaho’s constitution”).  The court also emphasized that the introductory portion of 

§ 18-3801 defined gambling as “risk[ing] money ‘in whole or part . . . upon 

chance’” and that “[t]he Tribe concedes . . . that chance plays a role in Texas 

Hold ’em.”  ER 21.  Similarly unpersuasive was the Tribe’s claim that alleged 

“‘widespread social and charitable poker games’” somehow trumped the express 
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prohibition of poker, reasoning that “just because unlawful poker gaming may 

have occurred in Idaho does not mean the law prohibiting that sort of gaming 

vanishes.”  ER 23.   

The district court next rejected the Tribe’s position that “the parties did not 

agree on anything about Texas Hold ’em in the Compact,” thus making it 

“impossible for the Tribe to be breaching the Compact by conducting the 

tournaments.”  ER 24.  It distinguished Cabazon Band of Mission Indians v. 

Wilson, 124 F.3d 1050 (9th Cir. 1997)—upon which the Tribe placed principal 

reliance—for a straightforward reason, “the parties [here] expressly agreed that the 

Tribe would not conduct other forms of Class III games” in the Compact.  ER 27. 

In its memorandum decision denying Rule 62(c) relief, the district court 

responded to the Tribe’s final defense—the alleged exclusivity of the arbitral 

process in Article 21.3.  The court explained that the purpose of the short stay in 

the litigation directed under its June 23, 2014 memorandum decision was “to give 

the Tribe a chance to compel arbitration.”  ER 6.  It added that “[t]he Court 

believed its [earlier] ruling would end the litigation, given the Tribe’s professed 

desire to arbitrate.”  Id.  The court found the Tribe’s failure to request arbitration 

and its joinder in the parties’ statement that “it would be appropriate for the Court 

to decide the pending motion to dismiss” constituted “consent to litigate this 

matter.”  ER 8.  It further analyzed the issue with reference to accepted arbitration 
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waiver standards and held that (1) “the Tribe knew it had the right to compel 

arbitration at the conclusion of the 60-day period[;]” (2) “the Tribe acted 

inconsistently with this right by electing not to compel arbitration and, at the same 

time, convincing a court to decide the key, substantive issues raised by the State’s 

lawsuit[;]” and (3) prejudice existed to the State “because the Court has been 

pushed deep into the merits of the litigation.”  ER 8 - 9.   

B. Remaining Rule 65(a) Considerations.  Although the district court 

did not “read [§ 2710(d)(7)(A)(ii)] as authorizing injunctions to be issued without a 

showing of irreparable harm” (ER 34), it found irreparable injury because Idaho 

“will be left without any effective remedy” in view of the Tribe’s intent to continue 

to operate the casino poker room (ER 35).  The court noted the arguable 

inapplicability of the balance-of-hardships factor, since “the State has shown that it 

will almost certainly succeed on the merits” (ER 36), but concluded that this factor 

favored Idaho given the absence of any other remedy and the Tribe’s IGRA 

violation.  As it observed in the memorandum decision denying an injunction 

pending appeal, the Tribe’s reliance on its sovereignty interests failed to offset the 

“countervailing [state] sovereignty interests that IGRA preserves” through the 

compacting process.  ER 11.  Nor did the Tribe’s claimed economic injury 

outweigh the infringement of Idaho’s preserved sovereignty interests.  ER 11 - 12.  

An injunction, lastly, would “serve to uphold state law and is therefore in the 
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public interest.”  ER 36; see also ER 10 (“the public interest is furthered by 

upholding Idaho state law”).  The district court added in its denial of Rule 62(c) 

relief that it agreed with the Tribe that “upholding the Tribal-State Compact serves 

the public interest.”  Id.   Here, however, “the Tribe has violated the compact.”  Id. 

(emphasis added). 

STANDARD OF REVIEW 

 “A district court’s decision regarding preliminary injunctive relief is subject 

to limited review” and will be reversed “only if the district court has abused its 

discretion.”  Flexible Lifeline Sys., Inc. v. Precision Lift, Inc., 654 F.3d 989, 993-94 

(9th Cir. 2011).  Resolving whether abuse of discretion has occurred involves a 

two-step process.  United States v. Hinkson, 585 F.3d 1247, 1261 (9th Cir. 2009).  

“[T]he first step . . . is to determine de novo whether the trial court identified the 

correct legal rule to apply to the relief requested.”  Id. at 1261-62.  Thus, “[a]s long 

as the district court got the law right, ‘it will not be reversed simply because the 

appellate court would have arrived at a different result if it had applied the law to 

the facts of the case.’”  Gregorio T. ex rel. Jose T. v. Wilson, 59 F.3d 1002, 1004 

(9th Cir. 1995) (quoting Sports Form, Inc. v. United Press Int’l, 686 F.2d 750, 752 

(9th Cir.1982)).  The second step concerns factual findings—which can be 

overturned only if this Court is “‘left with the definite and firm conviction that a 

mistake has been committed’”—i.e., “whether the trial court’s application of the 
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correct legal standard was (1) ‘illogical,’ (2) ‘implausible,’ or (3) without ‘support 

in inferences that may be drawn from the facts in the record.’”  Id. at 1262. 

PRELIMINARY INJUNCTION STANDARD 

 “A plaintiff seeking a preliminary injunction must establish that he is likely 

to succeed on the merits, that he is likely to suffer irreparable harm in the absence 

of preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.”  Winter v. Natural Res. Def. Council, Inc., 

555 U.S. 7, 20 (2008).  This Circuit applies a “serious questions” test to the first 

and third elements:  “‘[S]erious questions going to the merits’ and a balance of 

hardships that tips sharply towards the plaintiff can support issuance of a 

preliminary injunction, so long as the plaintiff also shows that there is a likelihood 

of irreparable injury and that the injunction is in the public interest.”  Alliance for 

the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011).5 

SUMMARY OF THE ARGUMENT 

I. Article 21.3 of the Compact does not limit resolution of disputes to 

the arbitration process.  Its literal language and overall structure make clear that 

                                                 
5 Because, as discussed below, the district court did not abuse its discretion in 
concluding that the irreparable harm, balance of equities and public interest 
components of Rule 65(a) relief clearly supported entry of injunctive relief, the 
question whether 25 U.S.C. § 2710(d)(7)(A)(ii) authorizes injunctive relief once 
the probability-of-success component is satisfied need not be addressed.  See 
Meyer v. Portfolio Recovery Assoc., LLC, 707 F.3d 1036, 1044 (9th Cir. 2012) 
(discussing status of statutory injunction decisional authority). 
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Compact-related disputes can be resolved through judicial proceedings where, as 

here, neither party has requested arbitration.  In making this determination, there is 

no presumption of arbitrability because the question is whether the parties have 

agreed that arbitration is the exclusive remedy, not whether a particular dispute 

falls within the scope of a mandatory arbitration provision.  It is instead a 

straightforward issue of contract interpretation governed by Idaho canons.  

Application of those canons establishes that while the pre-arbitration 

demand process in Article 21.2 is mandatory, the Compact leaves open the 

availability of a judicial resolution of a dispute in the absence of a request for 

arbitration.  The second sentence in Article 21.3 thus states that “[o]nce a party has 

given notice of intent to pursue binding arbitration and the notice has been sent to 

the non-complaining party, the matter in controversy may not be litigated in court 

proceedings.”  That sentence would be surplusage if arbitration were the only 

method for resolving Compact disputes.  Neither party has requested arbitration. 

Both instead invited the district court to resolve the Tribe’s motion to dismiss that, 

in part, sought judicial resolution of the controversy’s merits.   

There is, under these circumstances, no need to address the district court’s 

analysis with respect to waiver of the right to request arbitration.  Even if 

addressed, however, its determination cannot be overturned in the context of a 
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preliminary injunction appeal because the court applied the correct legal rule in 

finding waiver. 

II. The Tribe’s contention that poker is Class II gaming in Idaho fails for 

two alternative reasons.  First, the Coeur d’Alene Article 6.4 litigation 

conclusively resolved the scope of all gaming in Idaho by identifying the only 

types of gambling permitted under state law.  IGRA excludes from the definition 

of Class II gaming activities that are proscribed by a State, just as it forbids parties 

to include within a tribal-state compact gaming that state law does not permit.  

Idaho advanced the res judicata doctrine not to foreclose the district court from 

making its own determination as to subject matter jurisdiction but to establish the 

parameters of lawful gambling under state law.   

Second, even without reference to the Coeur d’Alene Article 6.4 litigation, 

Article III, Section 20 of the Idaho Constitution and Idaho Code § 18-3801 

unambiguously prohibit poker gambling.  The Tribe’s principal contrary 

argument—the  contests-of-skill provision in § 18-3801(1)—ignores the express 

prohibition of poker in the Constitution and opening paragraph of § 18-3801 and 

attempts to equate a game focused on successfully managing chance with activities 

determined by speed, strength, endurance or other skills unrelated to chance.  The 

remaining arguments are equally baseless.  In stark contrast to these strained 

arguments is the Tribe’s failure to acknowledge the NIGC Acting General 
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Counsel’s 2004 classification opinion that relied on Article III, Section 20 and 

§ 18-3801 for the conclusion that Idaho law expressly prohibits poker. 

III. The Compact authorizes the Tribe to engage in specified forms of 

gaming in Article 6.2 and prohibits it from engaging in any other gaming except as 

may subsequently be authorized to be conducted in Idaho.  Poker has not been so 

authorized.  The prerequisite to relief under 25 U.S.C. § 2710(d)(7)(A)(ii)—

gaming in violation of an existing tribal-state compact—and the attendant 

congressional abrogation of the Tribe’s immunity from suit therefore exist. 

IV. The district court did not abuse its discretion in determining that the 

other Rule 65(a) considerations favored injunctive relief.  Idaho suffers irreparable 

harm from the Tribe’s Compact violation because continuation of the poker 

gaming would compromise severely the careful balancing of state and tribal 

sovereignty interests effected under IGRA.  No remedy other than the poker 

gaming’s cessation addresses this injury and maintains the status quo ante.   

The district court had no less substantial grounds for finding the balance-of-

equities and public interest considerations satisfied.  The Tribe came before the 

court with unclean hands, having not only lost any claim to the legality of poker in 

the Coeur d’Alene Article 6.4 litigation but also having been repeatedly warned by 

Idaho that poker was prohibited in the state.  Disregard of the Compact’s limitation 
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on gaming flouted IGRA and the congressional determination of public policy 

embodied in the statute. 

ARGUMENT 

I. ARTICLE 21.3 UNAMBIGUOUSLY CONTEMPLATES JUDICIAL 
PROCEEDINGS OVER ALLEGED NON-COMPLIANCE WITH THE 
COMPACT 
 
The Tribe’s “venue” argument rests upon a single flawed proposition: “The 

correct interpretation of Article 21 is that the State and Tribe agreed to binding 

arbitration as the exclusive remedy for all disputes unless the parties agree on an 

alternative approach, regardless of whether or not either party invokes arbitration 

at any specific time.”  DktEntry 11-1 at 14.  It ignores both the overall structure 

and the provision’s literal language.  Controlling rules of contract interpretation 

thus compel rejection of the Tribe’s claim of arbitral exclusivity. 

A. FAA Standards.  The Federal Arbitration Act (“FAA”), 9 U.S.C. 

§§ 1-16, “reflects the fundamental principle that arbitration is a matter of contract.”  

Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 67 (2010).  As such, it “places 

arbitration agreements on an equal footing with other contracts . . . and requires 

courts to enforce them according to their terms.”  Id.; accord Am. Exp. Co. v. 

Italian Colors Rest., 133 S. Ct. 2304, 2308 (2013); Murphy v. DirecTV, Inc., 

724 F.3d 1218, 1225 (9th Cir. 2013).  The statute’s policy favoring arbitration “is 

merely an acknowledgment of the FAA’s commitment to ‘overrule the judiciary’s 
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longstanding refusal to enforce agreements to arbitrate.’”  Granite Rock Co. v. Int’l 

Bhd. of Teamsters, 561 U.S. 287, 302 (2010) (quoting Volt Info. Sciences, Inc. v. 

Bd. of Trustees, 489 U.S. 468, 478 (1989)). 

The FAA thus does not place a thumb on the scale when determining 

whether an agreement to arbitrate exists.  See Goldman, Sachs & Co. v. City of 

Reno, 747 F.3d 733, 742 (9th Cir. 2014) (“If the parties contest the existence of an 

arbitration agreement, the presumption in favor of arbitrability does not apply.  If 

the parties contest the scope of an arbitration agreement, we must determine 

whether the scope of the agreement covers the relevant dispute.”).  The same 

mandated adherence to generally applicable contract interpretation canons governs 

where the parties disagree over whether they have made arbitration the exclusive 

mechanism for resolving compact-related disputes—which raises the same issue as 

to the presence of an agreement to arbitrate rather than to litigate.  Cf. Martin 

Marietta Aluminum, Inc. v. Gen. Elec. Co., 586 F.2d 143, 146 (9th Cir. 1978) 

(construing contract without reference to presumption of arbitrability to determine 

whether pre-conditions to judicial proceeding in lieu of arbitration had been 

satisfied).   

Simply put, the question here is whether the parties have agreed that no 

avenue exists to decide such disputes other than through arbitration (absent mutual 

agreement pursuant to Article 21.4).  It accordingly does not ask this Court to 
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adjudicate whether a party could have compelled arbitration through appropriate 

invocation of the arbitral process under Article 21.3, nor does it ask whether a 

particular dispute is subject to an otherwise mandatory arbitration provision.  It 

asks the Court to decide whether they must do so when neither party has invoked 

that process. 

B. Idaho Contract Interpretation Principles.  The Compact contains 

no choice-of-law provision.  Federal courts, when not exercising diversity 

jurisdiction under 28 U.S.C. § 1332, “apply federal, not forum state, choice of law 

rules.”  Lindsay v. Beneficial Reins. Co. (In re Lindsay), 59 F.3d 942, 948 

(9th Cir. 1995).  “Federal common law follows the approach of the Restatement 

(Second) of Conflicts of Laws.”  Chan v. Soc’y Expeditions, Inc., 123 F.3d 1287, 

1297 (9th Cir. 1996).  The Restatement, in turn, adopts the “most significant 

relationship to the transaction” test that looks to “(a) the place of contracting, 

(b) the place of negotiation of the contract, (c) the place of performance, (d) the 

location of the subject matter of the contract, and (e) the domicile, residence, 

nationality, place of incorporation and place of business of the parties.”  

Restatement (Second) of Conflicts of Laws § 188 (2d ed. 1971).  These factors all 

point to Idaho law for contract interpretation principles—which the district court 
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used.  ER 42.6   

The Idaho Supreme Court adheres strictly to the rule that “[i]f a contract’s 

terms are clear and unambiguous, the contract’s meaning and legal effect are 

questions of law, and the meaning of the contract and intent of the parties must be 

determined from the plain meaning of the contract’s own words.”  Taylor v. Just, 

138 Idaho 137, 140, 69 P.3d 308, 311 (2002); see also Independence Lead Mines 

Co. v. Hecla Mining Co., 143 Idaho 22, 26, 137 P.3d 409, 413 (2006) (“[t]he 

interpretation of a contract begins with the language of the contract itself”).  

“[V]arious provisions in a contract must be construed, if possible, so to give force 

and effect to every part thereof.”  Twin Lakes Vill. Property Ass’n v. Crowley, 

124 Idaho 132, 137, 857 P.2d 611, 616 (1993).  Application of these rules leaves 

no legitimate question that Article 21.3 does not make arbitration the exclusive 

process for resolving Compact-related disputes. 

C. Absence Of Arbitral Exclusivity.  Article 21 “controls resolution of 

all disputes other than those expressly provided for in Article 6.”  ER 305 

(Art. 21.1).  It is therefore necessary to determine what process the article 

prescribes.  The process is separated into two components: a mandatory informal 

dispute procedure (Article 21.2) and an elective arbitration procedure 

                                                 
6 Even had the district court applied Idaho choice-of-law rules, the result would 
have been the same.  Carroll v. MBNA Am. Bank, 148 Idaho 261, 266, 220 P.3d 
1080, 1085 (2009). 
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(Article 21.3).   

 The opening sentence of Article 21.2 states that “if either party 

believes that the other party has failed to comply with requirement of this 

Compact, it shall invoke the following procedure.”  ER 305 (emphasis added).  

Articles 21.1 and 21.2 contain that procedure.  The first provision requires written 

notice of the alleged non-compliance by the complaining party upon the other 

party.  ER 305. It further requires the parties to meet within ten days to discuss and 

possibly resolve the dispute.  Article 21.2 sets out a second requirement—a 60-day 

window commenced by the notice’s service characterized by the district court as a 

“holding period” during which neither a lawsuit may be filed nor arbitration may 

be compelled.  ER 42.  At the conclusion of this period, “either party may pursue 

binding arbitration.”  ER 305 (Art. 21.2.2) (emphasis added). 

 Article 21.3 addresses the arbitration process.  Of paramount 

importance here is the second sentence: “Once a party has given notice of intent to 

pursue binding arbitration and the notice has been sent to the non-complaining 

party, the matter in controversy may not be litigated in court proceedings.”  ER 

305 - 306.  The sentence’s opening clause would constitute surplusage if, as the 

Tribe argues, no judicial proceeding could be initiated over conduct alleged to be 

in violation of the Compact.  The parties would have written: “[T]he matter in 

controversy may not be litigated in court proceedings.”  Cf. Polar Shipping Ltd. v. 
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Oriental Shipping Corp., 680 F.2d 627, 632 (9th Cir. 1982) (“There is . . . no 

indication, from either the charter or the record, that the parties intended to limit 

proceedings to obtain prejudgment security to that forum.  If the parties had so 

intended they could easily have worded clause 22 to so provide.”).  The Tribe’s 

exclusivity argument thus flouts not only Idaho’s but also universally accepted 

canons of contract interpretation.  See generally 11 Richard A. Lord, Williston on 

Contracts  § 32:11 (4th ed. Westlaw Database Update May 2014) (“[i]ndividual 

clauses and particular words of the agreement, and all parts of the writing and 

every word of it, will, if possible, be given effect”).  Tellingly, the Tribe ignores 

the sentence in its analysis. 

The parties, in sum, left no doubt about what is exclusive and what is not. 

Here, the Tribe has been given the “opportunity” to request arbitration and 

declined to do so.  See, e.g., DktEntry 11-1 at 23 (“[t]he Tribe was never seeking to 

arbitrate—it was the State that identified a dispute”).  It chose instead to argue that 

the arbitral process is exclusive and that, alternatively, Idaho’s position fails on the 

merits.  Id. (“[t]he Tribe has only sought in this case to uphold the requirement 

that, if the State wishes to initiate dispute resolution, then it must follow the 

procedure agreed to in the Compact”).  The district court took the Tribe at its word 

(ER 8) and concluded not only that arbitration provision was not the exclusive 

method for resolving the poker dispute but also that, on the merits, found its 
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position incompatible with relevant Idaho law. 

D. Tribe’s Failure To Request Arbitration.  The Tribe’s argument that 

the district court committed “legal error” by “put[ting] the onus on [it] to invoke 

arbitration in order to preserve its negotiated rights under the Compact” (DktEntry 

11-1 at 23) thus misses the point.  The court instead stayed the proceeding for the 

60-day “window” period and then proceeded forward with entertaining the 

substantive grounds advanced for dismissal only after the Tribe expressly declined 

to request arbitration and sought a determination of its motion to dismiss.  See 

ER 7 (“[a]fter all, if the Tribe wanted an arbitrator to decide the[] substantive 

issues, it very easily could have compelled arbitration”).  The only “onus” placed 

upon the Tribe, therefore, derived from the literal terms of Article 21.3; i.e., by 

inviting the district court to exercise its jurisdiction to adjudicate its claim of 

arbitral exclusivity and, if necessary, the merits of Idaho’s suit, it made a conscious 

decision to rise or fall on the court’s determination of those issues.  The second 

sentence of Article 21.3, in short, gave the Tribe one bite at shunting the case into 

arbitration—a bite that it unequivocally refused to take.  The Tribe complains now 

only because it obtained a result on the merits different from that it anticipated.  

The Tribe’s contention that “the district court sidestepped a decision on what 

Article 21 in fact requires of the parties if neither one has yet invoked arbitration” 

(DktEntry 11-1 at 25), finally, misapprehends the language of Article 21.3 and 
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raises an issue that need not be decided in this appeal.  The Compact tells the 

parties that litigation is not foreclosed unless one of them actually invokes the 

arbitration process.  Neither has.  That alone is sufficient for purposes of denying 

the motion to dismiss and granting the preliminary injunction.  Although the 

district court’s waiver analysis presumably resolves the issue for future purposes in 

this litigation, that matter neither need nor should be addressed here.  

Were it addressed in this appeal, the district court’s waiver determination 

could not be second-guessed under the review standard applicable to preliminary 

injunctions.  The Tribe does not challenge the “legal rules” used by the court to 

make the determination (ER 8); it challenges only the application of those legal 

rules to the undisputed facts here (DktEntry 11-1 at 22-25).  Disagreement with the 

district court on the latter score does not provide a basis for vacating the injunction.  

E.g., Demery v. Arpaio, 376 F.3d 1020, 1029 (9th Cir. 2004).  The Tribe also cites 

no apposite support for its position.  Article 21.3 is unusual, if not sui generis.  

None of the decisions involved application of a comparable provision; i.e., a 

situation where a party bypassed what a court deemed to be an absolute right to 

compel arbitration and sought rulings on, inter alia, the controversy’s merits. 

II. THE TRIBE’S CLAIM THAT POKER CONSTITUTES CLASS II 
GAMING IS BARRED BY RES JUDICATA AND, 
ALTERNATIVELY, BY UNAMBIGUOUS IDAHO LAW  
 
Idaho does not contend that the poker gambling offered by the Tribe is 
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unlawful Class II gaming.  Idaho contends that the poker gambling is not Class II 

gaming at all.  Because it is not Class II gaming, the poker room activities fall into 

the residual Class III gaming category.  The threshold question is thus whether 

poker, which includes the Texas Hold’em variant, constitutes Class II gaming.  It 

does not on two alternative grounds. 

A. Res Judicata Arising From The Judgment In The Coeur d’Alene 
Article 6.4 Litigation Precludes The Tribe’s Claim That Poker 
Gaming Is Authorized Under Idaho Code  

 
1. The Coeur d’Alene Article 6.4 Litigation.  Although this 

Court’s 1994 decision in Coeur d’Alene I arose in the context of declaratory 

judgment proceeding directed at determining the scope of Idaho’s obligation to 

negotiate over gaming activities for purposes of a Class III compact, it effectively 

decided the question whether poker is a Class II game.  Both require gaming 

pursuant to a Class II gaming ordinance or a Class III tribal-state compact be 

“located within a State that permits such gaming for any purpose by any person, 

organization or entity.”  25 U.S.C. §§ 2710(b)(1)(a) and 2710(d)(1)(B).  The 

different formulation of the Class II definition for card games in 

§ 2703(7)(A)(ii)(II) accomplishes the same end.  The Tribe argued in the Coeur 

d’Alene Article 6.4 litigation that “because Idaho permits some forms of Class III 

gaming, its policy toward Class III gaming as a class is regulatory rather than 

prohibitory, and therefore, the Tribe[] [is] free to engage in all forms of Class III 
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gaming, including casino gambling and keno and slot machines, and the State must 

negotiate accordingly.”  Coeur d’Alene I, 842 F. Supp. at 1276. 

The Coeur d’Alene I court, in rejecting the Tribe’s construction of IGRA, 

left no doubt about the types of gambling lawful in Idaho: 

The Idaho Constitution expressly declares that all gambling is 
contrary to public policy and is strictly prohibited, except for three 
carefully limited exceptions: the state lottery, pari-mutuel betting if 
conducted in conformity with enabling legislation, and bingo and raffle 
games that are operated by qualified charitable organizations in the pursuit 
of charitable purposes.  In addition, the Idaho Constitution expressly 
forbids those engaging in the three carefully limited exceptions from 
employing any form of casino gambling including, but not limited to, 
blackjack, craps, roulette, poker, baccarat, keno and slot machines, or from 
employing any electrical or electromechanical imitation or simulation of 
any form of casino gambling. . . . [¶] Based on the preceding discussion, 
the court finds that under the combined IGRA and Cabazon analysis, the 
State must negotiate with the Tribes only as to the conduct of a lottery and 
pari-mutuel betting on horse, mule, and dog races.  

  
842 F. Supp. at 1280 (emphasis added); see also id. at 1283 (“Cabazon and IGRA 

clearly restrict gaming on Indian lands to those types of games permitted by the 

state and/or those games which do not violate the law and public policy of the 

state”) (citing California v. Cabazon Band of Mission Indians, 480 U.S. 202 

(1987)).  Implicit in the district court’s determination as to the only authorized 

types of gaming in Idaho was a determination that all other types are 

impermissible.  The Coeur d’Alene I judgment thus resolved the claim raised by 

the Tribe here—i.e., poker constitutes Class II gaming in Idaho—because the legal 

standard for the requisite state law authorization under §§ 2710(b)(1)(a) (Class II 
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gaming) and 2710(d)(1)(B) (Class III gaming) is identical.   

 The order in Coeur d’Alene II affirmed not only this Court’s judgment but 

also its underlying reasoning.  The intervening decision in Rumsey had placed its 

imprimatur on the Court’s determination that Class III compacts could not 

encompass gaming not permitted in a State and, therefore, that the Tribe “has no 

rights to engage in [otherwise unpermitted] activities.”  51 F.3d at 876. 

2. Res Judicata Applicability.  The parties did not engage in the earlier 

litigation over the scope of permissible Class III gaming for academic purposes.  

They predicated the scope of authorized compact gaming on its outcome.  Had the 

Tribe prevailed in its position, for example, the parties would have engaged in 

further negotiations over additional gaming consistent with the declaratory 

judgment and in binding arbitration to resolve any outstanding issues.  ER 289 

(Art. 6.6.1).  As it turned out, the Tribe lost, and its “gaming [is] limited to the 

gaming authorized in Article 6.2.”  Id. (Art. 6.5.1).  This Court’s declaratory 

judgment in Coeur d’Alene I thus left in place as the only forms of Class III 

gaming authorized by the Compact to be the two then authorized under Idaho law: 

State lottery games and pari-mutuel betting.  Article 6.2.3 allowed new gaming 

activities “involving chance and/or skill, prize and consideration that may hereafter 

be authorized to be conducted in the State.”  ER 287 (emphasis added).  Poker—in 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   41 of 83



32 
 

contrast to tribal video machine gaming approved through Proposition One in 2002 

and added under Article 6.8—has never been “hereafter” authorized. 

Final judgments have consequences.  One of which is claim preclusion.  

Under federal common law principles, such preclusion, also known as res judicata, 

applies “where there is (1) an identity of claims, (2) a final judgment on the merits, 

and (3) privity between parties.”  Miller v. Wright, 705 F.3d 919, 928 (9th Cir. 

2012) (internal quotation marks omitted).  Those elements indisputably exist here.  

The second and third elements are indisputably present.  Identity of claims exists 

because the treatment of poker, and card games generally, under Idaho law has not 

changed.  This Court’s declaratory judgment in Coeur d’Alene I thus foreclosed 

any assertion that poker somehow embodied permissible Class III gaming.  See, 

e.g., United States ex rel. Barajas v. Northrop Corp., 147 F.3d 905, 909 (9th Cir. 

1998) (“[r]es judicata bars relitigation of all grounds of recovery that were 

asserted, or could have been asserted, in a previous action between the parties, 

where the previous action was resolved on the merits”).  No less significant, the 

claim that poker is permissible Class III gaming, if not Class II gaming, was 

necessarily encompassed within the Tribe’s assertion that under Article III, Section 

20 it was permitted “to engage in all games that contain the elements of chance or 

skill, prize and consideration.”  ER 286 (Art. 6.1.2.a).   
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The district court concluded that res judicata did not apply because “[i]n 

raising the res judicata doctrine, the State hoped to prevent the Tribe from 

attacking the Court’s jurisdiction.”  ER 28.  That result, in its view, raised the 

possibility that “the Court would be exercising jurisdiction even though it did not 

truly exist.”  Id.  The court’s concern is misplaced.  Idaho has never contended that 

the existence of subject matter jurisdiction in the Coeur d’Alene Article 6.4 

litigation operates through res judicata to establish subject matter jurisdiction in 

this matter.  Nor has the Tribe challenged the subject matter jurisdiction of the 

courts’ entering the judgment in that litigation, thereby warranting resort to res 

judicata by Idaho so as to preserve the judgment’s integrity.  See, e.g., Durfee v. 

Duke, 375 U.S. 106, 112 (1963); United States v. Van Cauwenberghe, 934 F.2d 

1048, 1057 (9th Cir. 1991).   

Res judicata instead has relevance here because the decisions in Coeur 

d’Alene I and II determined the substantive scope of all gambling authorized by 

state law regardless of how it would be classified under IGRA.  The district court 

still retains its authority and responsibility to determine the existence of subject 

matter jurisdiction, but the prior decisions conclusively resolved one element of the 
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jurisdictional inquiry: the Class III status of poker given the state-law authorization 

requirement under §§ 2703(7)(A)(ii)(II) and 2710(b)(1)(a) for Class II status.7 

B. The Unambiguous Prohibition Of Poker Under Idaho Law Has 
Not Fallen Into Desuetude And Has No Exceptions 
 

The Tribe’s reliance on a comment in Artichoke Joe’s California Grand 

Casino v. Norton, 353 F.3d 712 (9th Cir. 2003), that “mere tolerance of class III 

gaming might be enough to satisfy § 2710(d)(1)(B)’s requirement” for state-law 

authorization thus misses the mark widely.  DktEntry 11-1 at 28.  State law does 

not “tolerate” poker; it unambiguously forbids it.  Idaho’s prohibition of poker is, 

as well, not in a state of desuetude—a doctrine that in any event has never gained 

acceptance in this country and has been rejected by the Idaho Supreme Court.  

State v. Cranston, 59 Idaho 561, 566, 85 P.2d 682, 684 (1938) (“[i]f the Sunday 

closing law is unwise, antiquated, unenforced or unenforceable (all non-judicial 

questions) the legislature is the place for those to go who are dissatisfied and there 

disclose their grievances”); see generally Note, Desuetude, 119 Harv. L. Rev. 

2209, 2211 (2006) (as of 2006, “West Virginia alone recognized desuetude as a 

                                                 
7 The same result exists under no less controlling law of the circuit principles.  The 
construction of Idaho law in the Coeur d’Alene Article 6.4 litigation established the 
scope of permissible gambling in Idaho.  That determination would bind this Court 
even were parties other than Idaho and the Tribe before it.  See United States v. 
Washington, 593 F.3d 790, 798 n.9 (9th Cir. 2010). 
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valid defense”).8  IGRA unequivocally commits determinations as to validity of 

Class II and III gaming to state law in §§ 2710(b)(1)(A) and 2710(d)(1)(B) and 

similarly limits the scope of permissible card games to those “explicitly 

authorized” or “not explicitly prohibited” by state law under 25 U.S.C. 

§ 2703(7)(A)(ii).  As the district court concluded, no reasonable dispute exists that 

Idaho law expressly proscribes poker.   Review of the Tribe’s contrary claim 

serves chief to show the straw-grasping nature of its position.  They thus ignore 

what even the NIGC’s Acting General Counsel found obvious. 

  1. Idaho Law.  Article III, Section 20 could not be plainer with 

respect to what types of gambling may be lawfully undertaken in Idaho.  

Subsection (1) prohibits all gambling in Idaho except for the State Lottery, pari-

mutuel betting, and certain bingo and raffle games.  Subsection (2) does modify the 

broad prohibitory scope of subsection (1) but instead precludes the use of “casino 

gambling” in connection with three gambling activities authorized in subsection 

(1).  Because poker (or any card game) is not one of the three permitted forms of 

gambling, it is specifically prohibited by the Idaho Constitution.  The Legislature 

                                                 
8 The district court record establishes that, in fact, the poker prohibition is being 
enforced.  See ER 69, 139 – 146.  That instances of such activity exist does not 
negate the Idaho Constitution’s and the Idaho Code’s prohibition.  See ER 23 (“[i]f 
that were the case, all sorts of laws would be erased—starting with laws against 
speeding.”); cf. Engquist v. Oregon Dep’t of Agric., 553 U.S. 591, 603-04 (2008) 
(recognizing the need for selective enforcement for traffic officers “stationed on a 
busy highway where people often drive about the speed limit” given the fact that 
“not all speeders can be stopped and ticketed”).  
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may not modify that prohibition; it instead must “provide by law penalties” for 

engaging in that and other types of gambling falling outside the reach of 

subsection (1).   

Section 18-3801 is no less plain.  It defines gambling with reference to, inter 

alia, “risking any money, credit, deposit or other thing of value for gain contingent 

in whole or part upon lot, chance, the operation of a gambling device or the 

happening or outcome of an event, . . . [and] the operation of casino gambling.”  

Consequently, gambling exists where “any . . . thing of value” is “risk[ed]” where 

the “gain” sought is “contingent in whole or part upon . . . chance.”  Poker is 

specifically identified as a form of proscribed gaming but, even were this 

particularized reference omitted, would be prohibited by the more general 

“contingent in whole or part upon . . . chance” phrase.  Simply put, some poker 

players may be more skilled than others in exploiting the opportunity for “gain” 

over the long or short term, but all players are subject to the “chance” attendant to 

a hand drawn randomly from the distribution of cards from a 52-member standard 

deck.  

2. Tribe’s Theories 

a. Contests of Skill Exception.  The Tribe essentially 

advocates for a construction of § 18-3801 that, notwithstanding the categorical 

prohibition in the provision’s opening paragraph of “risking . . . [any] thing of 
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value for gain contingent in whole or part upon . . . chance” and the “operation of 

casino gambling including, but not limited to . . . poker,” the Idaho Legislature 

actually meant to say that except when the poker involves “awards are made only 

to entrants or the owners of entrants.”  DktEntry 11-1 at 29-34.  This proposed 

reading of an otherwise clear statute comes with a good deal of baggage that it 

cannot shoulder. 

As a threshold matter, the Tribe tellingly fails to mention, much less come to 

grips with, Article III, Section 20.  The constitutional provision leaves no doubt 

about what forms of gambling are permissible in Idaho.  It was clear twenty years 

ago to this Court, and its language has not changed in the interim.  A strong 

presumption exists that the Legislature crafts its laws to maintain fidelity with 

relevant constitutional mandates.  E.g., Citizens Against Range Expansion v. Idaho 

Fish and Game Dep’t, 153 Idaho 630, 634, 289 P.3d 32, 36 (2012).  One therefore 

can only presume that the Legislature did not intend to authorize conduct through 

the subsection (1) exception conduct not encompassed within Article III, Section 

20.  This presumption takes on added weight because §§ 18-3801 and -3802 were 

adopted in direct anticipation of the constitutional article’s adoption by the 

electorate at the November 1992 general election.  They must be read in pari 

materia.  The Tribe’s proposed interpretation does precisely the opposite and, in 

effect, asks this Court to endorse obviously impermissible legislative sleight-of-
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hand.  See Syringa Networks, LLC v. Idaho Dep’t of Admin., 155 Idaho 55, 61, 305 

P.3d 499, 505 (2013) (governmental agency “may not do indirectly what it is 

prevented by law from doing directly”). 

The Tribe also focuses laser-like on a single term—“skill”—in subsection 

(1).  In so doing, it neglects to place that term into its overall context that includes 

the words “bona fide contests,” “speed,” “strength,” “endurance,” “awards,” 

“entrants,” and “owners of entrants.”  In theory, a poker game might be 

characterized as “bona fide contest” to the extent it is played without a fixed deck 

and that the gamblers are deemed “entrants” seeking to win an “award” in the form 

of a pot.  But that is at best a linguistically farfetched attempt to shoehorn poker, or 

any card game, into a vernacular that departs from ordinary usage.9 

A more apt understanding of the subsection derives from application of the 

                                                 
9 The Tribe’s effort to bring poker generally, and Texas Hold’em specifically, 
within the scope of § 18-3801(1), aside from ignoring the section’s explicit 
prohibition, ignores the essential role that chance plays in that game.  As two 
commentators whom the Tribe cites favorably (DktEntry 11-1 at 30, 31) recognize, 
“[p]oker is predominately a game of skill, although chance plays a role.”  Anthony 
Cabot and Robert Hannum, Poker: Public Policy, Law, Mathematics, and the 
Future of an American Tradition, 22 T.M. Cooley L. Rev. 443, 465 (2005); see 
United States v. Dicristina, 886 F. Supp. 2d 164, l97 (E.D.N.Y. 2012) (“[f]ederal 
courts have generally treated poker as a game of chance and characterized it as 
gambling”), rev’d, 726 F.3d 92 (2d Cir. 2013), cert. denied, 134 S. Ct. 1281 
(2014).  Any attempt to distinguish Texas Hold’em from other forms of poker fails 
because (1) no question exists that Texas Hold’em is a poker variant (id. at 172-73) 
and (2) it would be a fool’s errand to attempt distinguishing among the various 
forms of poker on the basis of the relative proportion of chance to skill in 
determining short- or long-term outcomes (id. at 224).  
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noscitur a sociis canon—i.e., “a word is known by the company it keeps.”  State v. 

Hammersley, 134 Idaho 816, 821, 10 P.3d 1285, 1290 (2000); see Rosebrock v. 

Mathis, 745 F.3d 963, 976 (9th Cir. 2014) (“[i]t is an elementary principle of 

legislative interpretation that words of a feather flock together”).  The Legislature 

plainly attempted to capture competitive events whose outcome is determined not 

by chance but by the expertise and performance of the entrants even though the 

conditions under which the particular activity is performed are outside the control 

of participants and may vary during the contest.  Myriad examples present 

themselves: golf or tennis tournaments, marathons, auto racing, outdoor football or 

baseball games, etc.  They bear no resemblance to poker where chance is an 

essential element of the game and whose management, under the Tribe’s view, 

spells the difference between success and failure over the long haul of a 

tournament.10    

b. Merchant Promotional Games.  The Tribe also argues 

that the merchant promotion drawing exclusion in Article III, Section 20(4)(a) and 

                                                 
10 The core flaw in the Tribe’s analogizing poker to sporting or other events like 
golf tournaments (DktEntry 11-1 at 33) is that prizes or awards are based solely 
upon skill, with the participants’ performance within their control.  A golfer’s tee 
shot may hit a tree and bounce onto the fairway or out of bounds, but the shot hit 
the tree only because the golfer struck it there.  A poker player has no such control; 
she must make the best out of a hand determined exclusively by chance.  In short, 
successfully managing chance—i.e., the random draw from a standard card deck—
is the essential objective of poker.  That is not true with regard to contests of 
“speed,” “strength” or “endurance.”  
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§ 18-3801(4) has been construed as authorizing activities like Texas Hold’em.  

DktEntry 11-1 at 34-35.  The exclusion’s premise is that such promotional 

activities are not gambling at all because no “money, credit, deposit or other thing 

of value for gain contingent in whole or in part upon lot, chance” is placed at 

risk—as reflected in the requirement that any prizes must “be awarded without 

consideration being charged to participants.”  The Tribe’s fundamental premise is 

that the play of poker in a non-gaming context is sufficient authorization for IGRA 

purposes because it “establish[es] that the State permits the game in at least some 

forms.”  Id. at 34.  That argument, clearly enough, strips away the basic component 

of gambling—placing something of value at risk in a game of chance.  The Tribe’s 

argument thus proves too much because, if accepted, it would extinguish the 

distinction between gambling and non-gambling activities and thereby render 

irrelevant, inter alia, this Court’s decision in Rumsey and the Coeur d’Alene 

Article 6.4 litigation. 

c. “Friends and Family” Exception.  The Tribe relies 

upon an Idaho magistrate’s dismissal of two criminal prosecutions for the 

proposition that an “implicit ‘friends and family’” exception exists with respect to 

poker gambling.  DktEntry 11-1 at 35 (citing to State v. Michael Kasper and Jared 

Levzinger, Nos. CRMD20139859 & CRMD20139864 (Idaho 4th Jud. Dist., 

Magis. Div.)).  First, as the order denying the State’s motion for reconsideration 
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indicates, the magistrate reiterated his view that the prohibition of poker in Article 

III, Section 20 is “‘straightforward and direct’” and that the provision serves “as a 

‘clear prohibition against poker.’”  ER 60.  What spurred the cases’ dismissal was 

as-applied vagueness introduced into the prosecution by the deputy city attorney’s 

argument at the motion to dismiss hearing that suggested an implied “friends and 

family” exception to the constitutional and statutory prohibition.  ER 191.  The 

magistrate found that argument in its rehearing order “clearly in violation and 

contrary to the Constitution . . . and the clear expression of the people of Idaho 

concerning gambling.”   ER 60.  He thus construed the relevant Idaho law to 

prohibit poker.  Second, the magistrate’s order was appealed to the district court on 

August 5, 2014, so even the correctness of the dismissal on as-applied vagueness 

grounds remains in doubt.   See Idaho Supreme Court Data Repository, 

https://www.idcourts.us/repository/start.do (last visited Oct. 20, 2014).  The 

Kasper-Levzinger prosecutions’ relevance, in short, lies not in the Tribe’s distorted 

view of the basis for their dismissals but in the fact that they embody Idaho’s 

enforcement of Idaho Code § 18-3802 with respect to poker gambling.  

d. Idaho Lottery Theme Games.   The assertion that the 

Idaho Lottery “offers ‘Texas Hold’em’ style games” (DktEntry 11-1 at 36) is a 

simple throw-in to the Tribe’s laundry list of purported authorization of poker 

gambling.  As Director Anderson explained below, the Lottery occasionally “offers 
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certain ‘yours beats theirs’ themed Scratch Games, including a Poker-themed 

‘Yours-Beats-Theirs’ game.”  ER 137 ¶ 3.  However, regardless of theme, the 

underlying mode of the involved gaming remains the same: 

Like all Idaho Lottery Scratch Games, the Scratch Game contains a finite 
pack of individual tickets consisting entirely of predetermined winning and 
nonwinning tickets, and a predetermined and guaranteed prize structure 
fixed in advance.  Purchasers of Scratch Game tickets, including those as 
described above, obtain tickets from retailer locations and physically 
scratch off latex or similar secure material covering spots on the ticket in 
order to immediately see if they have won.  In sum, a player purchasing a 
Scratch Game, including a Poker-themed game, simply scratches the ticket 
to determine whether he/she qualifies for a prize. 
 

ER 137 ¶ 4.  Scratch games thus do not replicate the game of poker generally or 

Texas Hold’em specifically (and nothing precludes the Tribe from offering the 

same themed scratch games). 

3. NIGC Classification Opinion.  An appropriate capstone to the 

Tribe’s palpably strained efforts to establish that Idaho law is other than what it 

unambiguously provides and has been definitively construed in the Coeur d’Alene 

Article 6.4 litigation take is the NIGC classification opinion referred to by the 

district court in the memorandum opinion denying the motion to dismiss.  ER 31.  

The NIGC acting general counsel concluded in 2004 that, in contrast to Florida and 

Washington, poker is not a Class II gaming activity in Idaho.  The specific poker 

variant at issue—“Trips or Better”—was a version of Five Card Stud and involved 

use of a 52-card deck and two jokers.  The classification opinion deemed the game 
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Class II in Florida because that State authorized poker and “‘[a]ll other card games 

playing in a non-banking manner in which the determination of the winner is based 

upon a traditional poker ranking system as referenced in [Hoyle’s Modern 

Encyclopedia of Card Games, 1st ed. (Doubleday 1974)]’” were required to be 

approved by the state Division of Pari-Mutuel Wagering.  ER 254.  The same 

result obtained in Washington State because it had legalized both banking and non-

banking card games in licensed card rooms to the extent authorized by the State 

Gambling Commission.  ER 255.  Poker was one of the authorized forms of non-

banking card games, and Trips or Better was identified by the Commission as an 

approved poker game.  ER 255 - 256.    

The opposite conclusion was reached as to Idaho because “poker is both 

expressly prohibited and not explicitly authorized by Idaho law.”  ER 257.  In so 

concluding, the acting general counsel relied upon Article III, Section 20 and the 

fact that its subsection (2) “strictly limits the three exceptions created by 

subsection 1” and “unequivocally excludes poker.”  Id.  The classification opinion 

further reasoned that the definition of gambling in § 18-3801 “explicitly includes 

poker.”  Id.   

The Tribe chooses to ignore this classification opinion in its brief.  Before 

the district court, however, it deemed the opinion immaterial for not addressing 

“the unique attributes of the very different game at issue here.”  ER 154.   That 
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criticism misses the opinion’s very point of—i.e., that all forms of poker are 

prohibited in this State.11 

III. THE COMPACT PROHIBITS ANY FORM OF CLASS III GAMING 
NOT SPECIFICALLY AUTHORIZED UNDER ARTICLE 6.2 

 
The Tribe argues that its immunity from suit has not been abrogated under 

§ 2710(d)(7)(A)(ii) because it “agreed that the scope of the Compact authorization 

would be limited to certain specific Class III games” and that such agreement 

“does not equate to an express agreement as to whether other, unlisted games 

ought to be categorized as Class III or Class II.”  DktEntry 11-1 at 40-41.  It further 

                                                 
11 Amicus curiae Shoshone-Bannock Tribes (“SBT”) has weighed in with its view 
that the NIGC has exclusive jurisdiction over the question whether poker is 
Class II gaming in Idaho.  DktEntry 15.  The Tribe does not advance SBT’s 
argument—and for good reason since it directly conflicts reliance on arbitration as 
the exclusive method for resolving the current dispute.  DktEntry 15 at 17 n.6 
(“Shoshone-Bannock Tribes has no position on the merits of [the parties’] dispute 
[as to the proper interpretation of Article 21.3], but notes that any arbitration panel 
would also lack jurisdiction to determine whether Texas Hold’em is a Class II 
game”).  It accordingly should not be considered.  E.g., Russian River Watershed 
Prot. Comm. v. City of Santa Rosa, 142 F.3d 1136, 1141 & n.1 (9th Cir.1998) 
(“[g]enerally, we will not consider on appeal an issue raised only by an amicus”).  
In any event, the SBT ignores the obligation under § 2710(d)(7)(A)(ii) for a district 
court to determine whether the involved gaming is being conducted in violation of 
a compact—an obligation that necessarily requires it to determine whether the 
activity is Class III gaming.  The NIGC has no enforcement authority over such 
gaming, as the Court of Appeals for the District of Columbia held in rejecting the 
NIGC’s extension of minimum internal control standards to Class III gaming.  
Colo. River Indian Tribes v. Nat’l Indian Gaming Comm’n, 466 F.3d 134, 140 
(D.C. Cir. 2006) (“This leads us back to the opening question—what is the 
statutory basis empowering the Commission to regulate class III gaming 
operations?  Finding none, we affirm.”).  The district court additionally explained 
why, under the facts here, the discretionary exercise of the primary jurisdiction 
doctrine is inappropriate.  ER 29-31.   
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cites Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050 (9th Cir. 1997), 

for the proposition that “when a compact authorizes some Class III games but not 

others, . . . a state may only regulate the Class III included in the express terms of 

the compact, leaving the regulation of all other Class III games to the federal 

government.”  DktEntry 11-1 at 39-40.  In Cabazon, this Court held that a tribe 

possessed immunity against suit after introduction of gaming machines for 

violation of a tribal-state compact whose terms were limited to off-track betting 

where the alleged violation involved another form of gaming (slot machines).  See 

id. at 1059 (“[t]he State . . . has no jurisdiction over gaming activities that are not 

the subject of a Tribal-State compact”).  The district court set Cabazon aside as 

inapposite because the Compact regulates all Class III gaming permissible under 

Idaho law.  ER 26-27.  The court did not draw this conclusion out of thin air. 

Article 6.2 of the Compact provides that “[f]ollowing approval of this 

Compact as provided in the Act, the Tribe may operate in its gaming facilities 

located on Indian lands the following types of games” and then lists the lottery 

games, pari-mutuel betting and “[a]ny additional type of game involving chance 

and/or skill, prize and consideration that may hereafter be authorized to be 

conducted in the State.”  ER 287.  No question exists that poker has never been 

“hereafter” authorized.  Article 6.2, in short, identified all forms of Class III 

gaming permitted under the Compact and, under settled rules of contract 
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interpretation, excluded poker or its variants (which, by virtue of its prohibition 

under state law, constitutes Class III gaming).  See Ace Realty, Inc. v. Anderson, 

106 Idaho 742, 749, 682 P.2d 1289, 1296 (Ct. App. 1984) (the expressio unius est 

exclusio alterius maxim “‘applies to contracts . . . and hence, the expression in a 

contract of one or more things of a class implies the exclusion of all not 

expressed’”); accord In re Lares, 188 F.3d 1166, 1169 (9th Cir. 1999).   

That the Compact identified the only types of Class III gaming allowed to be 

conducted by the Tribe follows per force from the Coeur d’Alene Article 6.4 

litigation.  In resolving the scope of Idaho’s obligation to negotiate, Coeur d’Alene 

I and II simultaneously determined the only gaming permissible under Idaho law 

and, hence, the only Class III gaming that could be authorized under the Compact.  

See Coeur d’Alene I, 842 F. Supp. at 1283 (“[t]he State is required to negotiate 

only as to those Class III gaming activities permitted under state law: a lottery and 

pari-mutuel betting on horse, mule, and dog races”).  Idaho had agreed prior to the 

litigation’s commencement to include that gaming, and the litigation’s effect was 

to negate the need for further negotiation under Article 6.6.  See ER 289 

(Art. 6.6.1) (requiring further negotiations “in the event additional types of games 

are permitted in Idaho pursuant to such declaratory judgment action”).   

The Tribe’s Cabazon-based sovereign immunity argument, like its arbitral 

exclusivity claim, consequently falls prey to the Compact’s unambiguous 

Case = 14-35753, 10/30/2014, ID = 9296382, DktEntry = 19, Page   56 of 83



47 
 

language.  Unlike in Cabazon, the sovereign immunity abrogation in 

§ 2710(d)(7)(A)(ii) applies here because the Compact allows all—but only— Class 

III gaming permitted under Idaho law.  Michigan v. Bay Mills Indian Cmty., 

134 S. Ct. 2024, 2032 (2014). 

IV. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 
CONCLUDING THAT THE REMAINING RULE 65(a) FACTORS 
WARRANTED PRELIMINARY INJUNCTIVE RELIEF 

 
The irreparable harm, balance of equities and public interest factors 

identified by Winter and other decisions, as the district court found, all weigh in 

favor of the preliminary injunction.  ER 10 – 12, 32 – 36.  A fundamental 

consideration warrants deferral to its assessment of these factors: The Tribe has 

flouted its obligations under the Compact, violated IGRA, and would continue 

such conduct but for the injunction.  Declining to enter injunctive relief under these 

circumstances would eviscerate the very purpose of the compacting process 

ordained under IGRA to balance the sovereign interests attendant to the regulation 

of a matter of high public policy sensitivity.  None of the Tribe’s arguments to the 

contrary carries weight. 

A. Irreparable Harm.  IGRA embodies a unique regulatory scheme that 

accommodates both state and tribal sovereign interests.  As Senate Report 

No. 100-446 explained: 

S. 555 does not contemplate and does not provide for the conduct of class 
III gaming activities on Indian lands in the absence of a tribal-State 
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compact.  In adopting this position, the Committee has carefully considered 
the law enforcement concerns of tribal and State governments, as well as 
those of the Federal Government, and the need to fashion a means by 
which differing public policies of these respective governmental entities 
can be accommodated and reconciled.  This legislation is intended to 
provide a means by which tribal and State governments can realize their 
unique and individual governmental objectives, while at the same time, 
work together to develop a regulatory and jurisdictional pattern that will 
foster a consistency and uniformity in the manner in which laws regulating 
the conduct of gaming activities are applied. 
 

Id. at 6, reprinted in 1988 U.S.C.C.A.N. 3071, 3076.  Unlike ordinary contracts, 

therefore, tribal-state compacts embody delicate policy determinations concerning 

a matter—gambling—that traditionally have been the subject of intense public 

debate and considerations.  Just as tribes have an interest in generating income for 

their self-governance activities, so too do States have an interest in ensuring that 

their constitutional or legislative regulation of, in particular, Class III types of 

gaming is not undermined by non-authorized gaming on Indian lands.  The effects 

of gambling, in a nutshell, cannot be neatly partitioned in the two sovereigns’ 

territories.  States consequently have a keen interest, which IGRA preserves, in 

ensuring a substantial measure of equivalence between the two areas as to the 

permissible types of gaming. 

The States’ interest in gaming-activity equivalence means that a tribe’s 

failure to adhere to a compact’s terms entails more than a garden-variety breach of 

contract.  Such failures violate federal law.  When a tribe has plainly disregarded 

its compact commitments, assertions of sovereignty interests therefore ring hollow.  
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Nothing can undo the injury to those interests because they are not mathematically 

calculable and because the Tribe would possess immunity from suit for retroactive 

relief under any circumstances.  See Wisconsin v. Stockbridge-Munsee Cmty., 

87 F. Supp. 2d 990, 1019-20 (E.D. Wis. 1999) (declining to find per se irreparable 

harm where relief sought under § 2710(d)(7)(A)(ii), but finding that “the fact that 

the Tribe has sovereign immunity, when considered in conjunction with the nature 

of the plaintiff's interests, and given the plaintiff’s reasonable likelihood of success 

on the merits, the plaintiff has established that it will suffer irreparable harm if the 

preliminary injunction is not issued”).  Only through injunctive relief can the status 

quo ante be restored.  See ER 12. 

B. Balance of Equities.  As the district court noted, the strong likelihood 

of success possessed by Idaho largely, if not entirely, removes the need to assess 

the relative equities.  ER 36 (citing Sammartano v. First Jud. Dist., 303 F.3d 959, 

965 (9th Cir. 2007)).  The equities, however, strongly favor Idaho.  A year prior to 

the casino’s “poker room” opening, Director Anderson admonished the Tribe that 

the then-proposed gaming activity was prohibited under state law.  ER 246.  He 

repeated Idaho’s admonition in April 2014 and on the day prior to gaming’s 

commencement.  ER 239, 247.  Notwithstanding these warnings and the clear 

holding in the Coeur d’Alene Article 6.4 litigation, the Tribe continued on.   
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The Tribe therefore comes before this Court with strikingly unclean hands 

that negate any legitimate call on the exercise of equitable discretion.  See, e.g., 

Inst. of Cetacean Research v. Sea Shepherd Conservation Soc’y, 725 F.3d 940, 947 

(9th Cir. 2013) (“An injunction is an equitable remedy.  While the Winter factors 

‘are pertinent in assessing the propriety of any injunctive relief,’ traditional 

equitable considerations such as laches, duress and unclean hands may militate 

against issuing an injunction that otherwise meets Winter’s requirements.”).  The 

Tribe engaged in self-help, rolling the dice on a vaporous legal theory and 

essentially daring Idaho to go to the time and expense of suing.  It cannot look to 

equity to ameliorate the unhappy consequences of that bet.   Gardenhire v. IRS (In 

re Gardenhire), 209 F.3d 1145, 1152 n.11 (9th Cir. 2000) (“tak[ing] note of the 

time-honored maxim that ‘[h]e who seeks equity must do equity’”). 

C. Public Interest.  The Tribe argues that the public interest is served in 

allowing it to continue the poker gaming notwithstanding its illegality.  

DktEntry 11-1 at 45-46 (“[e]ven an alleged violation of federal law does not 

overcome the public interest in continuing to maintain tribal jobs”).  Idaho 

recognizes that cessation of the tribal casino poker gaming may have economic 

impacts on the Tribe and its employees.  However, those impacts derive from the 

Tribe’s decision to embark upon a risky, indeed foolhardy, path.  The public 

interest is not served by subsidizing conduct that violates not only a 
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congressionally-sanctioned relationship between sovereigns but also a federal 

statute.  IGRA, in sum, defines the relevant public interest here.  E.g., Leschniok v. 

Heckler, 713 F.2d 520, 524 (9th Cir. 1983) (“Congress defined the public interest 

when it mandated that the Commissioner of Social Security shall take into 

consideration whether continuation of benefits during the rehabilitative period will 

increase the likelihood that the person may be permanently removed from the 

disability rolls”). 

CONCLUSION 

 The district court’s order granting a preliminary injunction should be 

affirmed. 

DATED this 30th day of October 2014. 
 

    By /s/ Clay R. Smith    
        CLAY R. SMITH 
        TIM A. DAVIS 
        Deputy Attorneys General  

 
 

STATEMENT OF RELATED CASES 
 

 No related cases within the scope of Circuit Rule 28-2.6 exist to Appellee 

State of Idaho’s knowledge. 
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