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INTRODUCTION 

 In our principal-response brief, we established that the Chairman of the 

National Indian Gaming Commission (NIGC) reasonably determined that the 

parcel of land in Buffalo, New York, held in restricted fee status by the Seneca 

Nation, is eligible for gaming under the Indian Gaming Regulatory Act, 25 U.S.C. 

§§ 2701-2721 (IGRA).  First, we demonstrated that the Chairman reasonably 

determined that the Buffalo parcel is “Indian lands” under IGRA.  25 U.S.C. 

§§ 2710, 2703(4)(B).  That is because the parcel was acquired and entered 

restricted fee status – the same status in which the Nation holds its reservation 

lands – under the Seneca Nation Settlement Act of 1990, 25 U.S.C. §§ 1774-

1774h, which clearly intended such land to be under the Nation’s sovereign 

jurisdiction.  We further showed that, even if the Settlement Act is ambiguous on 

this point, the Chairman’s decision should be upheld under deference principles 

because he relied on the Act’s reasonable interpretation by the Secretary of the 

Interior, who is charged with the Act’s administration.  

 Second, we showed that the Chairman correctly concluded, consistent with 

Interior’s duly promulgated regulations and authoritative memorandum opinion 

(M-Opinion), that the Buffalo parcel is not subject to the IGRA section 20 

prohibition against gaming on “lands acquired by the Secretary in trust” after 

IGRA’s enactment.  Id. § 2719(a)(1).  That is because IGRA by its terms 
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distinguishes between land held in trust by the Secretary and land, like the Buffalo 

parcel, held by a tribe in restricted fee – but section 20 applies only to trust land.  

And as explained in Interior’s M-Opinion, interpreting IGRA’s plain language to 

mean what it says does not defeat section 20’s purpose of limiting gaming on 

“after-acquired” lands because only Congress can provide for off-reservation land 

to enter restricted fee status, and Congress can preclude gaming when it enacts any 

such legislation.  

 Third, as set forth below, we demonstrated that – even if the Buffalo parcel 

is considered to be “lands acquired by the Secretary in trust” and thus subject to the 

section 20 prohibition – the Chairman reasonably relied on Interior’s application of 

the section 20 regulations to the Settlement Act to determine that the parcel 

satisfies the exception for lands “taken into trust as part of * * * a settlement of a 

land claim.”  Id. § 2719(b)(1)(B).  That conclusion is not surprising given that, 

even prior to the issuance of the regulations, the Chairman and the Secretary both 

had concluded that Congress in the Settlement Act intended to settle land claims of 

the Nation against the United States arising out of the federal government’s 

imposition of unfair leases on the Nation, which deprived the Nation of the use of 

more than a third of its Allegany Reservation for more than a century.  

This last issue – whether the Buffalo parcel was acquired as part of a 

settlement of a land claim within the meaning of IGRA section 20 – provides the 
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basis for our cross-appeal and is the only issue addressed in this reply brief.1  

Plaintiffs’ 57-page response-reply brief devotes only five pages to responding to 

this issue; the remainder of their brief is allocated to their reply regarding their own 

appeal issues. Plaintiffs’ response is full of rhetoric but devoid of legal argument, 

and fails to show any error in the Chairman’s determination on this issue.   

ARGUMENT 

The Chairman’s determination that the Buffalo parcel satisfies IGRA’s 
settlement of a land claim exception, made in reliance on Interior’s 

interpretation of its own regulations, should be upheld. 

 In our principal-response brief (pp. 29-30, 65-68), we demonstrated that the  

NIGC Chairman, in his decision at issue in CACGEC III, reasonably determined, 

in reliance on the Interior Department’s interpretation of its own IGRA section 20 

regulations, that the Buffalo parcel, if deemed subject to section 20, satisfies the 

exception for land “taken into trust as part of * * * a settlement of a land claim.”  

We showed (Br. 68-69) that the Nation’s claims addressed in the Settlement Act – 

                                                

1 Our principal and response brief addressed this issue primarily as an alternative 
ground for affirmance in the third district court case underlying these appeals, 
Citizens Against Casino Gambling in Erie County v. Stevens (CACGEC III), 945 F. 
Supp. 2d 391 (W.D.N.Y. 2013).  But we have also maintained our appeal from the 
district court’s adverse ruling on this issue in the second case, Citizens Against 
Casino Gambling in Erie County v. Hogen (CACGEC II), 2008 WL 2746566 
(W.D.N.Y. July 8, 2008), in order to avoid any estoppel effect that ruling otherwise 
might have.   
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satisfied Interior’s definition of “land claim” because the claims: (1) concerned 

“the impairment of * * * [a] real property interest” – the Nation’s lost possession 

of its reservation lands due to the 99-year leases forced on the Nation by the United 

States; (2) “ar[ose] under “federal common law” and the “United States 

Constitution” as breach of trust and takings claims; (3) “conflict[ed” with the “real 

property interest claimed” by the lessees based on their leases on the reservation; 

and (4) “accrued,” or “involve[d] lands” that were held in restricted fee (lands on 

the Nation’s Allegany Reservation), prior to IGRA’s enactment.  See 25 C.F.R. 

§ 292.2; A1148.  We also showed (Br. 66-68) that, under the regulations, the 

Buffalo parcel was “acquired as part of a settlement” because it was “acquired 

under a settlement” effected by Congress in the Settlement Act, pursuant to which 

the Nation “extinguish[ed] with finality” the Nation’s land claim and resulted in 

the continued “loss of possession” of its leased reservation lands.  25 C.F.R. 

§ 292.5; A1148.  We additionally showed (Br. 69-72) that the Chairman’s decision 

underlying CACGEC II – made prior to the issuance of Interior’s section 20 

regulations – reasonably determined as a pure matter of statutory interpretation that 

the Buffalo parcel satisfied the settlement-of-a-land-claim exception, and that the 

district court erred in ruling to the contrary.  
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 Plaintiffs’ “argument” in response consists largely of a scattershot array of 

statements not tied to any identified legal flaw in the Agencies’ determinations.  

However, we understand Plaintiffs to argue: (1) that the regulations are 

procedurally flawed because the final regulations should have been subject to 

additional notice and comment; (2) that the regulations are interpretive and thus 

not due deference under Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 

476 U.S. 837 (1984); (3) that Interior’s regulations misinterpret IGRA and Interior 

misapplied those regulations to the Settlement Act; and (4) that the regulation 

defining what constitutes the settlement of a land claim does not apply to the 

Buffalo parcel because that parcel is held by the Nation in restricted fee status.  

Plaintiffs’ arguments fail.  

A. Interior’s IGRA Section 20 regulations are procedurally valid.  

 Plaintiffs contend (Br. 53-55) that two provisions in Interior’s final 

regulations interpreting IGRA section 20 are procedurally flawed because they 

were not a logical outgrowth of the regulations as originally proposed, and thus 

were effectively new proposals that required renewed notice and comment.  This 

argument fails on several grounds. 

 Plaintiffs begin by stating (Br. 53-54) that the proposed regulations would 

have required a land claim to have been “filed in Federal court” or to be on an  
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Interior Department “list of potential pre-1966 claims” published pursuant to a 

1982 statute, which Plaintiffs say did not include the Seneca’s claim.  71 Fed. Reg. 

58,769, 58,773 (2006).  As a threshold matter, this argument is waived, on two 

grounds.  First, Plaintiffs fail to explain how the language changed in the new 

regulations and why that new language is not a logical outgrowth of the proposed 

regulations.  The issue is “not sufficiently argued in the brief[]” and thus must be 

“considered waived” so that it “will not be addressed on appeal.”  Norton v. Sam’s 

Club, 145 F.3d 114, 117 (2d Cir. 1998).  Second, Plaintiffs did not make this 

argument in the district court.  See Allianz Ins. Co. v. Lerner, 416 F.3d 109, 114 

(2d Cir. 2005) (as a general rule, the court will not consider arguments raised the 

first time on appeal).   

In any event, Plaintiffs’ argument fails on the merits.  Both the proposed and 

final regulations encompassed not only claims that had been filed in court but also 

potential claims.  The final regulations merely eliminated Interior’s reliance on its 

list of pre-1966 claims compiled in the 1980s (a limitation Plaintiffs do not suggest 

was required by IGRA) in favor of limiting claims to those that involve lands held 

in trust or restricted fee status prior to IGRA’s enactment in 1988 (which is 

Case: 11-5171     Document: 225     Page: 10      10/14/2014      1343031      20



 - 7 -  

consistent with section 20’s concern about limiting gaming on trust land acquired 

after IGRA’s enactment).  73 Fed. Reg. 29,354, 29,360 (2008).  The proposed 

regulations gave adequate notice that Interior was considering time limitations for 

when a claim had to have arisen or be made.  

 Plaintiffs additionally assert (Br. 54) that the final regulations expanded the 

definition of a “land claim” by adding language providing that such a claim 

concerns “the impairment of title or other real property interest or loss of 

possession.”  Plaintiffs’ Br. 54 (quoting 73 Fed. Reg. 29,376) (emphasis in 

Plaintiffs’ brief).  Like their first argument, this argument is waived because 

Plaintiffs do not explain why the addition of this language necessitated additional 

notice and comment.  Norton, 145 F.3d at 117.  Plaintiffs’ argument also fails on 

substance.  The counterpart language in the proposed rule merely stated that a 

“[l]and claim means any claim by an Indian tribe,” without limiting the nature of 

the impairment in that claim.  71 Fed. Reg. 58,773 (emphasis added).  Thus the 

final language is not broader than the proposed language, but rather adds 

specificity.  A separate provision of the proposed regulation did require the  

settlement to result “in the alienation or transfer of title to tribal lands.” id. at 

58,773 (emphasis added).  But that phrase was to be given “the meaning of 25 

U.S.C. 177” – the Non-Intercourse Act – which refers to the “purchase, grant, 
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lease, or other conveyance of lands, or of any title or claim thereto.”  In all 

respects, therefore, the proposed regulation included “other real property 

interest[s].” 

 Finally, even if there were some merit to Plaintiffs’ arguments that the final 

rule differed substantially from the proposal, this alone does not show that further 

notice and comment was necessary.  As explained in our prior brief (p. 63), under 

the Administrative Procedure Act, notice is sufficient if it includes “a description 

of the subjects and issues involved.”  5 U.S.C. § 553(b)(3).  A “precise notice of 

each aspect of the regulations eventually adopted” is not required.  New York Dep’t 

of Soc. Servs. v. Shalala, 21 F.3d 485, 495 (2d Cir. 1994) (internal quotation marks 

omitted).  Plaintiffs do not argue that this standard was not satisfied.  Moreover, 

courts have held that regulatory notice questions are subject to a “harmless error” 

rule in cases where the plaintiff fails to demonstrate that new comments would 

have had “‘occasion to offer new and different criticisms which the Agency might 

find convincing.’”  United Steelworkers v. Marshall, 647 F.2d 1189, 1225 (D.C. 

Cir. 1980) (quoting BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 642 (1st Cir. 

1979)). Plaintiffs have made no such showing here. Their argument thus fails. 
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B. It is immaterial for the purposes of Chevron deference that the 
regulations are interpretive. 

 Plaintiffs contend (Br. 46-47) that Interior’s section 20 regulations should 

not be accorded Chevron deference because they are “interpretive” rather than 

“legislative” rules.  That contention is wrong.  The “era of declin[ing] to give 

agency interpretations (including interpretive regulations, as opposed to ‘legislative 

rules’) authoritative effect” “came to an end * * * in Chevron,” which itself  

“involved an interpretive regulation.”  Christensen v. Harris Cnty., 529 U.S. 576, 

589-590 (2000) (Scalia, J., concurring in part and concurring in the judgment).  

Interior’s section 20 regulations were promulgated with notice and comment, are 

legally binding on the agency, and are due Chevron deference.  See United States 

v. Mead Corp., 533 U.S. 218, 227 (2000). 

C. Interior’s regulations reasonably interpret IGRA, and Interior 
reasonably applied those regulations to the Settlement Act.  

 Plaintiffs proffer several reasons (Br. 54-55) why the Buffalo parcel does not 

qualify for IGRA’s settlement of a land claim exception.2  Plaintiffs state that a 

“dispute over leases” is not a land claim; that the lease disputes did not involve the 

United States; that the Buffalo parcel was not acquired as part of a settlement of a 

                                                

2 Some of these points are mixed in with Plaintiffs’ logical outgrowth argument, 
but we address them separately as they seem to pertain to the substantive 
interpretation of IGRA or its application to the Settlement Act. 
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land claim because its acquisition was not required; that the Settlement Act is not 

listed in the part of the U.S. Code compiling settlement acts; and the Settlement 

Act stated that Congress had a “moral responsibility” to the Nation.  

 In each case, Plaintiffs fail to explain what legal error the Agencies made.  

But in the context of reviewing the Chairman’s determination underlying 

CACGEC III, which is what is at issue here, we understand these arguments to 

constitute in part a challenge to Interior’s regulatory interpretation of what 

constitutes the “settlement of a land claim” under IGRA, and in part a challenge to 

Interior’s application of those regulations to the Settlement Act. 

 Once again, as a threshold matter, Plaintiffs’ contentions should be rejected 

because Plaintiffs make no intelligible argument in regard to them.  Norton, 145 

F.3d at 117.  Rather, Plaintiffs merely set forth their reading of the Settlement Act 

as fact, without providing legal analysis or support.  Plaintiffs’ contentions are also 

easily disposed of on the merits.  As we demonstrated in our principal-response 

brief (pp. 40-42, 54) and as discussed below, both Interior’s regulations and 

Interior’s interpretation of the Settlement Act are reasonable and due Chevron 

deference.  

 In contrast, Plaintiffs’ narrow interpretation of what constitutes the 

settlement of a land claim has no basis in IGRA’s statutory language and is 
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inconsistent with the purpose of that exception.  Most of the exceptions to the 

section 20 prohibition against gaming on after-acquired lands pertain to situations 

where a tribe would be in a disadvantaged position relative to other tribes with 

respect to its land base.  Thus, IGRA permits gaming on after-acquired trust land 

not only where land is acquired as part of a settlement of a land claim, but also 

where it is acquired to provide an initial reservation for a newly recognized tribe, 

or to restore land to a tribe for which federal recognition is restored.  25 U.S.C. 

§ 2719(b)(1)(B).  The purpose of the land acquisition provision of the Settlement 

Act, therefore, fits just the kind of circumstances contemplated by IGRA: it allows 

the Nation to acquire additional tribal land to make up for the lost possession of 

some of its reservation land.  Even without resort to Interior’s regulations, 

therefore, it is clear that the Agencies’ understanding that the Buffalo parcel 

satisfies the settlement of a land claim exception is reasonable. 

 Plaintiffs’ specific complaints are also unfounded.  First, Interior’s 

regulations reasonably define “land claims” to be claims regarding interests in land 

– including the possessory interest of which the leases deprived the Nation – that 

are less than fee interests.  Plaintiffs provide no reason that a claim based on the 

ouster of the Nation’s possession of a third of its Allegany Reservation for nearly a 

century should not constitute a “land claim.” 
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 Second, it is irrelevant whether the dispute underlying the Settlement Act 

involved the United States: nothing in IGRA or the regulations imposes such a 

requirement.  Regardless, Congress did understand the Nation to have potential 

legal claims against the United States.  That understanding is evidenced by the 

statutory language declaring that a purpose of the Act was “to avoid the potential 

legal liability on the part of the United States,” and requiring the Nation to 

“relinquish[] all claims against the United States.”  25 U.S.C. §§ 1774(b)(8), 

1774b(b). 

 Third, the fact that the Nation was not required to buy land pursuant to the 

Settlement Act does not mean that it was not part of the settlement.  The Nation 

specifically bargained for the right to acquire “restricted fee” land to increase its 

land base as a condition of settlement.  The Buffalo Parcel thus was acquired as 

“part of” the settlement of a land claim.  

 Fourth, it is immaterial that the Settlement Act is not included in Chapter 19 

of Title 25 of the U.S. Code where many settlement statutes are codified, and that 

the Act states that Congress has a “moral responsibility” to the Nation.  As set 

forth above, and in our principal-response brief (pp. 67-68), Congress made clear 

in the Act’s plain language and in the legislative history that it understood the 

Nation to have potential claims against the United States that the Act was intended 

to settle.  Nothing more is required. 
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D. It is immaterial that the settlement of a land claim regulation 
applies only to trust land. 

 Finally, there is no merit to Plaintiffs’ argument (Br. 56) that the Chairman 

incorrectly relied on Interior’s regulations because they apply only to trust land and 

thus do not apply to the Buffalo parcel.  As we explained in our principal-response 

brief (pp. 49-55), IGRA section 20 does not apply to the Buffalo parcel at all 

because the parcel is held by the Nation in restricted fee status and was not 

“acquired by the Secretary in trust” as required by the plain language of section 20.  

That position is embodied in Interior’s regulations.  The settlement of a land claim 

regulation, therefore, is written to apply only to trust land, and not restricted fee.  

 If, however, this Court were to hold that IGRA section 20 does apply to 

restricted fee lands – i.e., that restricted fee lands are deemed to have been 

“acquired by the Secretary in trust” within the meaning of IGRA section 20 – then 

the Agencies plainly can rely on Interior’s regulations to determine whether the 

Buffalo parcel satisfies the settlement of a land claim exception.  Nothing in the 

substance of that rule turns on whether the land is held in trust or restricted fee.  

Thus, the Chairman properly relied on Interior’s determination that, if IGRA 

section 20 applies to the Buffalo parcel, the Buffalo parcel satisfies the settlement 

of a land claim exception under Interior’s regulations. 
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CONCLUSION 

 The district court’s judgment in CACGEC III should be affirmed.  The 

appeals in CACGEC I and CACGEC II should be dismissed as moot.  
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