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INTRODUCTION 

Under the Indian Gaming Regulatory Act (IGRA), the Coeur d'Alene Tribe 

(Tribe) has a sovereign right, confirmed by federal law, to offer as a "Class II 

game" any type of non-banked card game permitted, or not expressly prohibited, 

by the State of Idaho (State).  25 U.S.C. § 2703(7)(A)(ii).  To the extent such 

games are permitted in any form, they are available to the Tribe without regard to 

any State limitation or regulation, with the exception of any wager or pot limits, or 

limits on hours of operation.  Id.  In all other respects, such Class II games fall 

under the exclusive regulatory jurisdiction of the Tribe, with oversight by the 

National Indian Gaming Commission (NIGC).  25 U.S.C. §§ 2710(a), (b). 

Unlike Class II games, the IGRA provides that Class III games may only be 

conducted pursuant to a tribal-state compact.  25 U.S.C. § 2710(d)(1).  In 1992, the 

State and Tribe entered into a Tribal-State Gaming Compact (Compact), which is 

still in effect today.  See Excerpts of Record (ER) 276.  The Compact governs the 

conditions under which the Tribe may offer certain Class III games on its Indian 

lands; recognizes the Tribe's exclusive jurisdiction over Class II games; and 

provides, in Article 21, that the parties will attempt to resolve disputes through an 

informal meeting process, followed by binding arbitration, unless the parties agree 

on an alternative approach.  ER 305-07.  See also 25 U.S.C. § 2710(d)(3)(C)(v) 

(contents of tribal-state compacts may include remedy for breach).  
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The present dispute arose when the Tribe provided a courtesy notice to the 

State in April 2013 that it was considering authorizing Texas Hold'em tournaments 

– a type of non-banked card game contest popular within the State, the outcome of 

which is determined primarily by player skill – at its casino as a Class II game.  ER 

263.  The State took the view that the tournaments were in violation of Idaho law 

and the Compact.  ER 260, 239.  The State further provided written notice of non-

compliance under Article 21.2 of the Compact, thereby invoking the Compact's 

dispute resolution process.  ER 239.  However, shortly thereafter the State filed 

this lawsuit and filed motions seeking a temporary restraining order and 

preliminary injunction.  ER 319, 228, 230.  The district court granted the 

preliminary injunction enjoining the Tribe from conducting Texas Hold'em at its 

gaming facility, and denied a motion by the Tribe to dismiss the case under Rules 

12(b)(1), (3) and (6) of the Federal Rules of Civil Procedure.  ER 37.  The Tribe 

now appeals the court's order.  ER 54. 

STATEMENT OF JURISDICTION 

In the proceedings below the State argued, and the district court held, that 

the court had subject matter jurisdiction over this case pursuant to 25 U.S.C.          

§ 2710(d)(7)(A)(ii).  That provision grants the United States district courts 

jurisdiction over "any cause of action initiated by a State or Indian tribe to enjoin a 
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class III gaming activity located on Indian lands and conducted in violation of any 

Tribal-State compact … that is in effect[.]"  Id.  

The Tribe asserted in its motion to dismiss, and continues to assert now, that 

regardless of 25 U.S.C. § 2710(d)(7)(A)(ii), venue in the district court was 

improper under Rule 12(b)(3) of the Federal Rules of Civil Procedure since the 

parties agreed in the Compact that all disputes, with one exception not relevant 

here, must be resolved through binding arbitration or an alternative process 

consented to by both parties pursuant to Article 21 of the Compact.  ER 194-95, 

217-18, 224-227.  

Alternatively, the Tribe asserted in its motion to dismiss, and continues to 

assert now, that § 2710(d)(7)(A)(ii) does not apply because the "Texas Hold'em" 

tournaments offered on its Indian lands are not Class III games under the IGRA, 

and therefore the Tribe is not in violation of the Compact.  ER 194-95, 216-17.  As 

discussed below, the Tribe asserts that Texas Hold'em is a Class II game, and is not 

within the purview of the Compact regardless.  ER 219-23.  Further, the Tribe has 

not waived its sovereign immunity.  ER 217.  The district court therefore lacked 

jurisdiction over this dispute.   

The Tribe now appeals the district court's order granting a preliminary 

injunction and denying the motion to dismiss.  Preliminary injunction orders may 

be appealed and this Court has jurisdiction over such appeals pursuant to 28 U.S.C. 
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§ 1292(a)(1).   This Court may also exercise jurisdiction over any rulings 

"inextricably intertwined" with or "necessary to ensure meaningful review of" the 

preliminary injunction order, including jurisdiction and venue.  Hendricks v. Bank 

of Am., N.A., 408 F.3d 1127, 1134-35 (9th Cir. 2005).  The order granting the 

preliminary injunction was entered on September 5, 2014, and the Tribe filed a 

notice of appeal the same day.  ER 37, 54.  The appeal is therefore timely under 

Rule 4(a)(1) of the Federal Rules of Appellate Procedure.  

STATEMENT OF ISSUES FOR REVIEW 

1. Whether the district court erred in holding that venue was proper for 

the State's request for injunctive relief against the Tribe despite the binding 

arbitration provision in Article 21 of the Compact. 

2. Whether the district court erred in exercising subject matter 

jurisdiction pursuant to 25 U.S.C. § 2710(d)(7)(A)(ii) to issue a preliminary 

injunction based on its conclusion that Texas Hold'em is not permitted for play by 

any person for any purpose in the State of Idaho, and therefore does not qualify as 

a Class II game under the IGRA as a matter of law. 

3. Whether the district court abused its discretion in concluding that the 

State has met the standard for a preliminary injunction based primarily on its 

conclusions that the Tribe waived application of the Compact's arbitration 

provision; that Texas Hold'em is not permitted for play by any person for any 
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purpose in the State of Idaho, and therefore does not qualify as a Class II game 

under the IGRA as a matter of law; and that the State would suffer irreparable 

harm even in the absence of any such showing or allegation by the State. 

Pertinent constitutional provisions, statutory provisions, and rules are set 

forth in the Addendum at the end of this brief.  

STATEMENT OF THE CASE 

 

The IGRA defines Class II card games to mean: 

(ii) card games that—  

(I) are explicitly authorized by the laws of the State, or  

(II) are not explicitly prohibited by the laws of the State and are 

played at any location in the State,  

but only if such card games are played in conformity with those laws and 

regulations (if any) of the State regarding hours or periods of operation of 

such card games or limitations on wagers or pot sizes in such card games.  

 

25 U.S.C. § 2703(7)(A)(ii).  The purpose for which the Class II gaming is 

permitted in the State is not relevant in determining the types of Class II games 

available to a tribe.  25 U.S.C. § 2710(b)(1)(A).  Thus, as long as the State permits 

a single person, organization or entity to operate a game at any location in the 

State, whether for charity purposes or otherwise, the game is categorized as Class 

II.
1
  A game is categorized as Class III if it is not a Class I (generally speaking, a 

social or traditional game) or Class II game.  25 U.S.C. § 2703(8).  

                                                           
1
 Under the IGRA, the regulation of Class II gaming is conducted by tribal 

regulators, with oversight by the National Indian Gaming Commission (NIGC).   

25 U.S.C. § 2710(b).  See also Mashantucket Pequot Tribe v. Connecticut, 913 
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The Tribe determined that its Texas Hold'em tournaments qualify as a Class 

II game under the IGRA since Idaho law and public policy permit a range of Texas 

Hold’em and Texas Hold’em-style games under various exceptions to the State's 

general prohibition on gambling.  Further, the Tribe is aware that Texas Hold'em is 

widely played in the State.  ER 162-83, 212.  The State law exceptions permitting 

certain poker games include those allowing for contests of skill, merchant 

promotional contests, and the Idaho Lottery.  IDAHO CONST. art. III, § 20; IDAHO 

CODE § 18-3801.  The Idaho Lottery even promotes a "Poker-based" game where 

"your Poker hand has to beat the dealer's or other players hand to win the prize."  

ER 181.  

The exception for the Idaho Lottery is found in the same provision of the 

Idaho Constitution that generally prohibits gambling in the State.  That provision 

reads, in relevant part, as follows: 

(1) Gambling is contrary to public policy and is strictly prohibited 

except for the following: 

a. A state lottery . . . ; 

b. Pari-mutuel betting . . . ; and 

c. Bingo and raffle games . . .  

 

(2) No activities permitted by subsection (1) shall employ any form of 

casino gambling including, but not limited to, blackjack, craps, 

roulette, poker, bacarrat [baccarat], keno and slot machines, or 

                                                                                                                                                                                           

F.2d 1024, 1026 (2d Cir. 1990) (“Class II gaming is generally not subject to state 

regulation, but is subject to some federal oversight by the [NIGC], in addition to 

tribal regulation.” (citations omitted)).  
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employ any electronic or electromechanical imitation or simulation 

of any form of casino gambling.  

 

IDAHO CONST. art. III, § 20.  The merchant promotional contest exception is also 

provided for in article III, § 20 and is further set out, along with the contest of skill 

exception, in the State's statutory definition of "gambling,"
2
 which provides, in 

relevant part: 

"Gambling" means risking any money, credit, deposit or 

other thing of value for gain contingent in whole or in 

part upon lot, chance, the operation of a gambling device 

or the happening or outcome of an event, including a 

sporting event, the operation of casino gambling 

including, but not limited to, blackjack, craps, roulette, 

poker, bacarrat [baccarat] or keno, but does not include: 

 

(1) Bona fide contests of skill, speed, strength or endurance in 

which awards are made only to entrants or the owners of 

entrants . . .  

. . . . 

 

(4) Merchant promotional contests and drawings conducted 

incidentally to bona fide nongaming business operations, if 

prizes are awarded without consideration being charged to 

participants . . . 

 

IDAHO CODE § 18-3801 (emphasis added).  

                                                           
2
 The Idaho Constitution does not itself define "gambling." 

Case: 14-35753     10/03/2014          ID: 9264230     DktEntry: 11-1     Page: 15 of 78



 

8 
 

Further, the State's general reluctance to enforce the actual prohibitions 

found in Idaho law against widespread social and charitable poker games shows 

that its public policy is to permit such games, at least in certain circumstances.
3
  

Neither "poker," nor "casino gambling," nor "contests of skill" are defined 

terms in Idaho Code § 18-3801; however, Texas Hold'em tournaments are widely 

recognized as a contest of skill and are routinely played throughout the State.
4
  The 

Idaho Attorney General has explained that the contest of skill exception permits 

games played in a tournament format, noting that: "[t]his provision permits 

contestants to pay a fee to enter a contest, such as a golf tournament, and gain a 

prize or award depending on the contestant's performance."  ER 236.  In the Texas 

Hold'em tournaments offered by the Tribe, entrants pay a $35 or $60 fee to 

compete.  The Tribe awards prizes to the players finishing in first through fifth 

place (depending on how many players participate overall).  ER 214-15.  

In response to the Tribe's notification that it would begin to offer such 

tournaments, the State informed the Tribe of its view that "poker" is a prohibited 

form of gambling under Article III, § 20 of the Idaho Constitution and that offering 

                                                           
3
 Failure to prevent such games may be sufficient to give the Tribe a right under 

the IGRA to offer the same games.  See, e.g., Artichoke Joe’s Cal. Grand Casino v. 

Norton, 353 F.3d 712, 722 (9th Cir. 2003). 
4
 As developed in detail below, an evolving body of authority has concluded that, 

just as in golf, skill is dominant in determining the outcome of the play of Texas 

Hold'em and even more so in Texas Hold'em tournament contests.  See cases cited 

infra at note 17 and discussion infra at 29-31.   
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the tournaments would be a violation of the Compact.  ER 260, 239.  In a letter 

dated May 1, 2014, the State provided written notice of non-compliance under 

Article 21.2 of the Compact and requested a meeting within ten days to discuss and 

resolve the dispute.  ER 239.  The Compact states that Article 21 "controls 

resolution of all disputes other than those expressly provided for in Article 6."  ER 

305 (emphasis added).
5
  The IGRA expressly permits tribal-state compacts to 

include such provisions to address "remedies for breach of contract[.]"  25 U.S.C. § 

2710(d)(3)(C)(v). 

Article 21.2 requires written notice of the alleged non-compliance, which 

triggers an informal dispute resolution conference within ten days.  ER 305.  If the 

matter is not resolved within 60 days, either party may, but is not required to, 

pursue arbitration to enforce or resolve disputes under the Compact.  ER 305-06.  

Article 21.3 further provides: "Once a party has given notice of intent to pursue 

binding arbitration and the notice has been sent to the non-complaining party, the 

matter in controversy may not be litigated in court proceedings."  Id.  Under the 

                                                           
5
 Article 21 refers to Article 6 to acknowledge "disputed issues" that were pending 

when the Tribe and the State entered into the partial Compact in December, 1992.  

At that time, negotiations between the State and the Tribe had reached an impasse 

regarding the scope of Class III gaming under the IGRA.  In Article 6, the parties 

explicitly agreed on a judicial remedy to resolve the dispute through a declaratory 

judgment action in federal court.  ER 288-89.  Through the decision of Coeur 

d'Alene Tribe v. State, 842 F.Supp. 1268, 1282-83 (D. Idaho 1994), and its appeal, 

the disputed issues under Article 6 were resolved.   
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Compact, the parties agreed to binding arbitration by a three (3) arbitrator panel of 

the American Arbitration Association (AAA).  ER 306.  Alternatively, Article 21.4 

provides: 

Nothing in this Article 21 shall be construed to preclude, limit, or 

restrict the ability of the parties to pursue, by mutual agreement, 

alternative methods of dispute resolution, whether binding or non-

binding, including, but not limited to, arbitration, mediation, mini-

trials or judicial resolution firms; provided, however, that neither 

party is under any obligation to agree to such alternative methods of 

dispute resolution.  

 

ER 306-07. 

In its May 1, 2014 letter, the State proposed to waive the Article 21 meeting 

requirement and proceed immediately to binding arbitration in accordance with 

Article 21.3, if the Tribe would agree to refrain from offering any "poker" in its 

casino until the dispute was resolved.
6
  ER 239.  In reply, the Tribe noted it would 

be unfair to halt games the Tribe has a legal right to offer on its Reservation.  

However, the Tribe agreed to the State's proposal for expediting binding arbitration 

under Article 21 of the Compact, if it turned out the Tribe and State were unable to 

resolve the issue at the upcoming meeting.  ER 208.   

Before that meeting could take place, however, the State filed this lawsuit on 

May 2, 2014 seeking injunctive relief, and immediately filed motions for a 

                                                           
6
 In this way, the State's notice of intent to arbitrate purported to impose a 

condition or requirement – that the Tribe cease the conduct precipitating the 

dispute prior to the start of arbitration – a condition or requirement that is found 

nowhere in Article 21.  
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temporary restraining order and a preliminary injunction.  ER 319, 228, 230.  

Initially, the Article 21 dispute resolution process continued.  ER 201, 206.  By 

letter dated May 6, 2014, the Tribe reaffirmed its commitment to an expeditious 

resolution of the dispute.  ER 201.  The parties met telephonically on May 12, 

2014, but did not reach an agreement to resolve the dispute.  Further, the State 

indicated that it would not proceed with binding arbitration unless the Tribe first 

agreed to its demand that the Tribe cease offering any form of poker tournament. 

On May 22, 2014, the Tribe moved to dismiss this suit pursuant to Rules 

12(b)(1), (3) and (6) of the Federal Rules of Civil Procedure.  ER 194-95.  The 

Tribe argued under 12(b)(1) that it had not waived, and Congress had not 

abrogated, its sovereign immunity from suit.  ER 216-17, 219-23.  The Tribe 

further argued that venue in the district court was improper under Rule 12(b)(3) 

due to the forum selection and arbitration clause set forth in Article 21 of the 

Compact.  ER 224-27.  Additionally, the Tribe argued that the Complaint should 

be dismissed pursuant to Rule 12(b)(6) for failing to state a claim upon which 

relief may be granted.  ER 194-95.  The Tribe responded to the State's motions for 

injunctive relief on May 23, 2014.  ER 148.   

A hearing was held on June 3, 2014.  See ER 73 (Transcript of Proceedings).  

Thereafter, the district court issued an order on June 23, 2014 denying the State's 

motions for injunctive relief as moot and granting the Tribe's request to compel 
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arbitration "to the extent that the Court will STAY this litigation until the parties 

have complied with Article 21 of the Gaming Compact."  ER 46.  The court 

determined as a matter of law that Article 21 clearly prohibited the State from 

seeking to litigate the dispute within the 60-day period triggered by the State's 

notice of non-compliance.  ER 42.  The court interpreted the 60-day period as a 

"holding period" during which the parties are given an opportunity to resolve the 

dispute informally, and neither litigation nor arbitration may be commenced.  Id.  

The court further concluded that "[a]t the conclusion of the 60-day period, either 

side may force a binding arbitration – to the exclusion of a lawsuit."  Id.   

The district court did not identify any specific time period after the close of 

the 60 days during which the Tribe or State must force a binding arbitration, and no 

such period is stated in the Compact.  Rather, the court stated it would "refrain 

from rendering an opinion as to what happens at the conclusion of the 60-day 

period if the Tribe does not force a binding arbitration."  ER 45.  The court further 

ordered the parties to file a joint report by July 7, 2014, one week after the 

expiration of the 60-day period.  ER 46.  

The State filed the parties' joint status report on July 7, 2014, which 

informed the court that neither party had yet invoked arbitration.  ER 62-63.  Given 

that the motion for preliminary injunction had been denied by the district court's 

June 23, 2014 order, the parties’ joint status report only sought court action on the 
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Tribe’s pending motion to dismiss and made no reference to the preliminary 

injunction.  Id.  However, on September 5, 2014 the court issued a Memorandum 

Decision and Order proceeding to determine the merits of, and granting, the 

request for preliminary injunction, in addition to denying the Tribe's motion to 

dismiss the lawsuit.  ER 14-37.   

The September 5, 2014 Memorandum Decision and Order did not 

specifically address the question, left open in the court's previous order, of whether 

Article 21 permitted litigation of the dispute after the 60-day period.  Nor did it 

conclude that, after the 60-day period expires and the parties are able to initiate 

binding arbitration, a party must do so within a certain period of time or waive its 

right to rely on and enforce the Compact's dispute resolution provision.  Instead, 

the district court summarily determined that "the Tribe changed its mind and 

decided it would prefer to litigate."  ER 14-15.   

The Tribe disputes that it ever "decided it would prefer to litigate" and 

maintains that the Compact's arbitration provision under Article 21 controls.  The 

Tribe now appeals the district court's September 5, 2014 order granting the State's 

motion for a preliminary injunction and denying the motion to dismiss, on the 

grounds that the district court was not the proper venue and lacked jurisdiction to 

issue the preliminary injunction and that the court erred when it determined, on the 
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merits, that the State made the required showing for a preliminary injunction.  ER 

37.  

SUMMARY OF ARGUMENT 

 

On the basis of its conclusion that the Tribe had "decided" to litigate, the 

district court proceeded to consider the merits of the State's request for a 

preliminary injunction – and concluded the State was likely to succeed on the 

merits of its underlying claims – rather than decide whether Article 21 permitted 

litigation of those claims under any circumstances.  ER 14-37. 

It appears that the district court determined that the Tribe decided to litigate 

in part because the Tribe did not invoke arbitration during the stay of proceedings.  

See ER 6 (district court's discussion of waiver in subsequent order denying stay of 

preliminary injunction).  The court erred in putting the onus on the Tribe to initiate 

arbitration, as it was the State and not the Tribe that was the complaining party in 

this case.  As a factual matter, the court's finding that the Tribe chose to litigate and 

waived its Compact rights was clearly erroneous, unreasonable, and without any 

basis in the record.  It was also contrary to the plain meaning of the Compact 

terms, which the court failed to interpret or apply.  The correct interpretation of 

Article 21 is that the State and Tribe agreed to binding arbitration as the exclusive 

remedy for all disputes unless the parties agree on an alternative approach, 

regardless of whether or not either party invokes arbitration at any specific time.  
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That interpretation precludes litigation of the State's claims and therefore precludes 

the State from showing a likelihood of success on the merits.  

Having summarily brushed aside the mandatory arbitration provisions of the 

Compact, the district court acknowledged that its exercise of subject matter 

jurisdiction was contingent on whether the Texas Hold'em tournaments offered by 

the Tribe are properly categorized as a Class II or Class III game under the IGRA. 

The court, however, erred in determining that Texas Hold'em is a Class III game as 

a matter of law.  ER 16, 24.   The court gave no meaning to explicit exceptions in 

Idaho statutory law, and failed to discuss the interpretation of such provisions by 

Idaho case law or give any significance to Idaho's pattern and practice of allowing 

Texas Hold'em to be played within the State.  In so doing, the court misapplied 

both Idaho law and the IGRA's "for any purpose by any person" standard for 

categorization of Class II games.   

Bona fide contests of skill, merchant promotional contests, and poker- and 

Texas Hold'em-themed lottery games are all permitted in Idaho as exceptions to the 

general prohibition on gaming.  Moreover, Texas Hold'em is routinely, openly and 

notoriously played in Idaho, including by law enforcement personnel.  See ER 162-

83.  As a result, the district court's finding that Texas Hold'em constitutes a Class 

III game under the IGRA as a matter of law was erroneous and cannot support its 
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exercise of jurisdiction or determination on the merits in issuing the preliminary 

injunction.   

Further, even if Texas Hold'em is a Class III game, it is not expressly within 

the purview of the Compact, which is limited to certain, specific Class III games.  

Therefore, there is no jurisdiction for a suit by the State pursuant to 25 U.S.C. § 

2710(d)(7)(A)(ii), and enforcement action for any potential IGRA violation is the 

exclusive responsibility of the federal government.   

The district court also abused its discretion in finding that the State met the 

remaining three requirements for a preliminary injunction: a showing that the State 

would suffer irreparable harm, that the balance of hardships tips in its favor, and 

that the public interest is served by the injunction.  The court based its holding with 

respect to these three criteria mainly on the clearly erroneous conclusion that the 

State would have no adequate remedy absent the preliminary injunction.  That 

conclusion ignores the fact that the State retains the right to initiate arbitration 

pursuant to Article 21 of the Compact at any time.  Moreover, it is immaterial that 

the Tribe's sovereign immunity could preclude later collection of damages by the 

State, as there is no basis for the State to recover any money damages under the 

Compact even if it ultimately succeeds on the merits of this dispute. 

Instead, the equities and the public interest weigh against the preliminary 

injunction and in favor of upholding the Compact’s forum selection and arbitration 
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clause.  The Tribe's gaming operations fulfill the intended purposes of the IGRA 

by promoting tribal economic development and self-sufficiency and supporting 

tribal governmental functions.  The preliminary injunction harms these interests 

and the surrounding communities that rely on the Tribe for governmental services 

and economic stability.  

ARGUMENT 

I. Standard of Review. 

The existence of subject matter jurisdiction is a question of law reviewed de 

novo.  Stuhlbarg Int'l Sales Co. v. John D. Brush & Co., 240 F.3d 832, 836 (9th 

Cir. 2001).  A district court's decision to issue a preliminary injunction is generally 

reviewed for abuse of discretion; however, "[t]he district court necessarily abuses 

its discretion when it bases its decision on an erroneous legal standard or on clearly 

erroneous findings of fact."  Harris v. Bd. of Supervisors, 366 F.3d 754, 760 (9th 

Cir. 2004) (internal quotations and citations omitted).   See also Paramount Land 

Co. LP v. Cal. Pistachio Comm'n, 491 F.3d 1003, 1008 (9th Cir. 2007) ("We 

review for abuse of discretion the district court's grant of a preliminary injunction 

… . Our review of underlying legal issues is de novo, and review of underlying fact 

findings is for clear error.") (italics in original).  

In this instance, both the district court's improper exercise of jurisdiction and 

decision on the merits to issue the preliminary injunction were premised on: (1) the 
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unsupported and summary finding that the Tribe had waived its right to enforce the 

arbitration provision under its binding Compact with the State, and (2) the court's 

legal determination that Texas Hold'em should be classified as a Class III game 

under the IGRA and Idaho state law.
7
  To the extent that the district court's 

conclusion that the Tribe waived its right to arbitrate is based on factual findings 

by the court, those findings should be reviewed for clear error.  However, to the 

extent the court was interpreting the arbitration provision in Article 21 of the 

Compact, the court's conclusions must be reviewed de novo, as principles of 

contract interpretation and their application to the facts are reviewed de novo.  

Hendricks, 408 at 1137 (review of district court's interpretation of forum selection 

clause on appeal of preliminary injunction was de novo).  Likewise, the district 

court's conclusion that Texas Hold'em is a Class III game in Idaho as a matter of 

law must be reviewed de novo.  

II. Required showing for a preliminary injunction. 

"A plaintiff seeking a preliminary injunction must establish that he is likely 

to succeed on the merits, that he is likely to suffer irreparable harm in the absence 

of preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest."  Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008).  

                                                           
7
 The district court expressly stated that its determination whether Texas Hold'em 

is a Class III game was decided as a matter of law, and noted that no evidentiary 

hearing was held.  ER 18, n.2.   
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In the Ninth Circuit, courts may employ a "sliding scale" or an "alternative 

standard" under which "serious questions going to the merits and a hardship 

balance that tips sharply toward the plaintiff can support issuance of an injunction, 

assuming the other two elements of the Winter test are also met."  Alliance For The 

Wild Rockies v. Cottrell, 632 F.3d 1127, 1132 (9th Cir. 2011) (internal quotations 

omitted).   

III. The district court's exercise of jurisdiction and holding that the State 

is likely to succeed on the merits were based on erroneous 

conclusions of fact and law.  

 

In applying the four-part preliminary injunction standard above, the district 

court abused its discretion by basing its conclusion that the State demonstrated a 

likelihood of success on the merits – and, to a lesser extent, met each of the other 

prongs of the four-part test – on the clearly erroneous determination that the Tribe 

waived its right to enforce the Compact's arbitration clause and on the flawed legal 

conclusion that the Texas Hold'em tournaments offered by the Tribe is a Class III 

game under the IGRA.  These critical errors also bear on the court's jurisdiction to 

issue the preliminary injunction as a threshold matter.  
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a. The district court erred in concluding that the Tribe had waived its 

rights under the Compact's arbitration clause.  

 

Article 21 of the Compact governs the resolution of all compact-related 

disputes between the Tribe and State, with one exception not relevant here.
8
  ER 

305.  Under Article 21, the parties expressly agreed to binding arbitration unless 

both parties consent to an alternative process.  ER 306.  The district court below 

enjoined the Tribe from offering Texas Hold'em tournaments without addressing 

the fundamental question of whether the parties have complied with Article 21; 

however, a definitive resolution of the meaning of Article 21 is essential to 

determining whether venue is proper in the district court, and by extension, 

whether the State is likely to succeed on the merits of this suit.
9
   

Initially, the district court agreed with the Tribe that upon the State's written 

notice of non-compliance under Article 21.2.1 of the Compact, litigation of the 

State's claims was precluded, at least during the initial 60-day period for informal 

                                                           
8
 See supra, note 5.  

9
 Under the Federal Arbitration Act, written agreements to arbitrate "shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity 

for the revocation of any contract."  9 U.S.C. § 2.  As the Supreme Court has 

stated, "the Act leaves no place for the exercise of discretion by a district court, but 

instead mandates that district courts shall direct the parties to proceed to arbitration 

on issues as to which an arbitration agreement has been signed." Dean Witter 

Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985) (emphasis in original).  See also 

Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000).  

ER 224.  
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dispute resolution.
10

  ER 44-45.  But the court reserved the question of whether 

Article 21 would allow for litigation "if the Tribe does not force a binding 

arbitration" within some unspecified period of time.  The court noted: 

Based on its position thus far, the State would surely argue that it 

could proceed with its lawsuit. The Tribe, on the other hand, says a 

lawsuit absolutely cannot be filed unless the parties mutually agree to 

resolve their dispute in Court. The Tribe relies on Article 21.4, which 

says the parties may agree to 'alternative methods of dispute 

resolution, whether binding or non-binding, . . . .' Compact, Dkt. 3-3 

[ER 305], Art. 21.4, at 28.  That dispute, however, is for another day.  

 

ER 45-46.
11

  Yet, on reconsideration of the State's motion for injunctive relief after 

neither party had invoked arbitration, the court failed to address the open question 

of whether or not Article 21 permitted litigation of the dispute at that time.  

Instead, the court simply declared that the Tribe had "changed its mind and decided 

it would prefer to litigate."  ER 14-15.
12

 

                                                           
10

 The district court's order also agreed that Article 21.3 forecloses litigation upon 

either party's invocation of binding arbitration after that period.  ER 44.   
11

 Similarly, during oral argument, the court stated: "Now, if it is Class III gaming 

then, of course, we would then have to move into an analysis of whether the 

arbitration clause has been triggered or not, which may deprive the Court of 

jurisdiction once I've determined that I have jurisdiction to begin with."  ER 77-78.  
12

 It was not until the district court issued its September 18, 2014 decision denying 

the Tribe’s motion to stay that any grounds for this determination were identified.  

In that order, the district court insisted that the Tribe had "waived its right to 

arbitrate" because the Tribe knew it had the right to invoke arbitration upon 

conclusion of the 60-day period, but failed to do so; because the parties stated in 

their July 7, 2014 joint status report that resolution of the Tribe's motion to dismiss 

would be appropriate; because the Tribe's motion to dismiss challenged the court's 

jurisdiction (requiring the court to consider "substantive issues") in addition to 
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The district court's conclusion that the Tribe waived its rights under Article 

21 of the compact and consented to litigation is unfounded and clearly erroneous.  

The Tribe's position has always been and remains that binding arbitration is the 

only method of dispute resolution for which both parties provided their express 

consent in the terms of the Compact itself.  ER 224-25.  Article 21.3 states that 

"[e]xcept as provided in Article 6, both parties consent to binding arbitration as 

provided herein."  See ER 305.  Article 21.4 provides that the parties may pursue, 

"by mutual agreement, alternative methods of dispute resolution, whether binding 

or non-binding, … provided, however, that neither party is under any obligation to 

agree to such alternative methods of dispute resolution."  ER 306-07 (emphasis 

added).   

The record does not contain any showing the Tribe has taken any action 

which might be interpreted as a waiver of its Compact rights.  See Fisher v. A.G. 

Becker Paribas Incorporation, 791 F.2d 691, 694 (9th Cir. 1986); see also Shinto 

Shipping Co., Ltd. v. Fibrex & Shipping Co., 572 F.2d 1328, 1330 (9th Cir. 1978).  

The Tribe did not answer the complaint until after the district court denied its 

motion to dismiss, has not filed any motions seeking relief other than its motion to 

dismiss and its motion to increase security, and has not made any statement, orally 

                                                                                                                                                                                           

invoking the Compact's arbitration provision; and, finally, because the State would 

be "prejudiced" if it were compelled to arbitrate at this point in time.  ER 4-9.  
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or in writing, that it wished to litigate this dispute.  See Germany v. River T. R. Co., 

477 F.2d 546, 547 (6th Cir. 1973) (cited in ATSA of Cal., Inc. v. Cont’l Ins. Co., 

702 F.2d 172, 175 (9th Cir. 1983) (waiver may not be inferred from a party’s 

efforts to meet all issues raised in litigation between it and another party to the 

agreement).   

It was legal error for the district court to put the onus on the Tribe to invoke 

arbitration in order to preserve its negotiated rights under the Compact.  See Martin 

Marietta Aluminum, Inc. v. Gen. Elec. Co., 586 F.2d 143, 146 (9th Cir. 1978) 

(defendant had no obligation to institute arbitration to preserve its contractual 

arbitration rights).  As a legal matter, under the Compact, the Tribe is the non-

complaining party in this dispute.  The Tribe was not the party to assert that a 

Compact violation was occurring and was not the party seeking to change the 

status quo or enforce any alleged legal or contractual obligations.  Indeed, the 

court's finding that the Tribe "waived the right to arbitrate" misses the point.  The 

Tribe was never seeking to arbitrate – it was the State that identified a dispute.  The 

Tribe has only sought in this case to uphold the requirement that, if the State 

wishes to initiate dispute resolution, then it must follow the procedure agreed to in 

the Compact.   

It was also unreasonable for the district court to hold, as it apparently did, 

that the Tribe waived its Compact rights by asserting its sovereign immunity from 
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suit and other jurisdictional defenses in a motion to dismiss a case it believed 

should never have been filed.  See ER 4, 7.  The Tribe had a right to assert those 

defenses as a precaution in a responsive pleading.  ATSA, 702 F.2d at 175.  In this 

case, as it happens, determination of the court's jurisdiction necessarily entails 

consideration of what the court refers to as "key, substantive issues."  See ER 7, 9, 

75-76.  But that is by no fault of the Tribe, which only raised the issues in the 

context of challenging the court's jurisdiction over the case as a threshold matter, 

and as an alternative ground for dismissal in addition to its objection to venue in 

the district court.  See ER 85. 

Finally, there is no prejudice to the State in enforcing Compact provisions it 

negotiated and agreed to.  See Michigan v. Bay Mills Indian Cmty., 134 S.Ct. 2024, 

2035 (2014) (states have leverage to negotiate favorable terms under IGRA's 

authorization to negotiate "remedies for breach of contract," 25 U.S.C. § 

2710(d)(3)(C)(v)).  The bargained-for arbitration remedy can still be invoked at 

any time should the State identify a need for dispute resolution.  ER 305-07.  An 

arbitration panel convened pursuant to the Compact could also provide the interim 

injunctive relief the State seeks.  See AM. ARBITRATION ASS’N, COMMERCIAL 

ARBITRATION RULES & MEDIATION PROCEDURES Rule R-37 (2012) ("The arbitrator 

may take whatever interim measures he or she deems necessary, including 

injunctive relief …"); ER 226.  Moreover, the State could seek other remedies 
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pursuant to Article 21.4.  ER 306-07.  Any alleged prejudice the State may suffer is 

due to its own actions by filing this lawsuit, complicating and delaying resolution 

of the dispute, instead of complying with the arbitration provisions of the Compact. 

In concluding that the Tribe consented to litigation and waived the right to 

enforce the Compact terms, the district court sidestepped a decision on what 

Article 21 in fact requires of the parties if neither one has yet invoked arbitration.  

As a result the court's decision establishes a procedure for future potential Compact 

disputes that is not only incongruent with the language of Article 21, but inherently 

unreasonable.  The court affirmed that, if a controversy arises and the required 

notice is given, a party may invoke arbitration only after 60 days has passed.  ER 

42.  Apparently, the court has also determined that, at some point after the 60 days 

has run, either of the parties could commence litigation without regard to the 

arbitration remedy as long as arbitration has not yet begun.  But the court has not 

provided any guidance as to when that may happen, leaving open the possibility 

that litigation could commence immediately on the sixty-first day unless the other 

party is fast enough to invoke arbitration first.  If both are invoked at the same 

time, it is not at all clear what the result would be.  
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This interpretation is unreasonable.
13

  The proper interpretation is that 

arbitration remains the exclusive remedy for resolving disputes whether the Tribe 

or State decides to invoke it or not and unless the parties consent to an alternative 

process.  See Balen v. Holland Am. Line, Inc., 583 F.3d 647, 652 (9th Cir. 2009) 

(citing Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 

(1983)) ("It is well-settled that 'questions of arbitrability must be addressed with a 

healthy regard for the federal policy favoring arbitration.' . . . '[A]ny doubts 

concerning the scope of arbitrable issues should be resolved in favor of arbitration. 

. . .'").  ER 224.  The State may not ignore the bargain it struck simply because it 

believes it may achieve a more favorable result in a different forum.  It was an 

error of law for the district court to hold otherwise and an abuse of discretion to 

avoid interpretation of the Compact's requirements.  

b. The district court incorrectly held that, as a matter of law, Texas 

Hold'em is a Class III game. 

 

The district court also erred with respect to the "substantive issues" bearing 

on the court's subject matter jurisdiction and the State's likelihood of success on the 

merits – namely, whether Texas Hold'em is a Class II or Class III game under the 

                                                           
13

 Oddly, the position adopted by the district court in its September 5, 2014 order 

mirrors a similar argument by the State that the district court rejected as 

unreasonable in its June 23, 2014 order – namely, that litigation could properly be 

commenced during the initial 60-day window required by Article 21 simply 

because no party had yet commenced (or was yet permitted to commence) 

arbitration.  ER 44, 110.   
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IGRA.  The court concluded that Texas Hold'em is "explicitly prohibited by Idaho 

law" and is therefore a Class III game under the IGRA as a matter of law.  ER 24, 

32.  This Court's review of that determination is de novo.  Paramount Land Co., 

491 F.3d at 1008. 

Under the IGRA, a tribe may offer any Class II card game permitted by or 

not explicitly prohibited by the laws of the state.  25 U.S.C. § 2703(7)(A)(ii); 25 

U.S.C. § 2710(b)(1)(A).  Thus, determining whether Texas Hold'em is permitted as 

a Class II game involves an analysis of the interplay between federal law and state 

law.
14

  The fact that a state may generally prohibit card games is not the end of the 

inquiry, as there may be exceptions to that prohibition that meet the IGRA's liberal 

"for any purpose by any person, organization, or entity" standard for particular 

                                                           
14

 When poker is played as a banked card game, with the bank (the house) 

competing against all players, the IGRA expressly establishes that game as a Class 

III game.  25 U.S.C. § 2703(7)(B); Mashantucket Pequot Tribe, 913 F.2d at 1026 

n.2.  Banked card games are not at issue in this case.  With respect to non-banked 

card games, of which there are numerous varieties, whether or not they qualify as 

Class II or Class III games turns on several factors (such as the number of hands 

played, the design of prize structure and how the competition is organized when 

classifying a card game) and the particularities of state law.  See, e.g., Letter from 

Coleman to Hernandez, NIGC Gen. Couns. Op., Tournament Blackjack 

Classification (April 23, 2003), available at  

http://www.nigc.gov/Portals/0/NIGC%20Uploads/readingroom/gameopinions/card

%20games/tournamentblackjack042303.pdf; Letter from Cox to Demarest, NIGC 

Gen. Couns. Op., Classification of Jack Attack (March 28, 1996) available at 

http://www.nigc.gov/Portals/0/NIGC%20Uploads/readingroom/gameopinions/Clas

s%20II%20Games/jack%20attack%20is%20a%20class%20ii%20game.pdf.       

ER 154.  These and other advisory opinions issued by the NIGC regarding gaming 

classification ("Game Classification Opinions") are archived on the NIGC website 

at: http://www.nigc.gov/Reading_Room/Game_Classification_Opinions.aspx.   
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games.  25 U.S.C. § 2710(b)(1)(A); Letter from Tracie Stevens, Chairwoman, 

NIGC to John Meskill 3-4 (May 29, 2013).
15

  Further, this Court has found that if a 

state generally tolerates the play of a game that is otherwise prohibited within the 

state, this may be sufficient to show that the state's public policy (for IGRA 

purposes) is to permit the game.  See Artichoke Joe's, 353 F.3d at 722 ("Under 

Rumsey, mere tolerance of class III gaming might be enough to satisfy § 

2710(d)(1)(B)'s requirement that a state [permit such gaming].").
16

  

In the case of Idaho, there are a number of exceptions to the State's general 

prohibition on poker, each of which is a sufficient legal predicate to permit the 

Tribe to offer Texas Hold'em.  As discussed below, these include exceptions for 

bona fide contests of skill; merchant promotional contests; games among "family 

and friends"; and the Idaho Lottery. 

Contests of Skill.  First, "bona fide contests of skill . . . in which awards are 

made only to entrants . . ." are exempt from the general prohibition because such 

contests of skill are not considered "gambling" under Idaho law.  IDAHO CODE § 

                                                           
15

Available at 

http://www.nigc.gov/LinkClick.aspx?fileticket=3tF4Otkkf5c%3d&tabid=789.    

ER 155. 
16

 In interpreting the scope and meaning of Class II games under the IGRA, any 

ambiguity should be resolved in favor of allowing tribes to operate Class II games.  

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) ("statutes are to 

be construed liberally in favor of the Indians, with ambiguous provisions 

interpreted to their benefit") (internal citations omitted).  
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18-3801(1).  A body of authority has emerged in the past decade, including case 

law, law review articles and empirical studies, which concludes that Texas 

Hold'em is a game of skill.
17

  The fundamental conclusion can be summarized as 

follows: 

As is true for similar games like golf, billiards, and 

bridge, when good poker players play against bad 

players, the good players consistently and routinely 

prevail. Players who enter golf and bridge tournaments 

pay a fee to enter, and earn a cash reward if they win, but 

these games are contests of skill because their outcome is 

determined principally by skill. See Two Elec. Poker 

Game Machs., 465 A.2d at 977 ("[i]t cannot be disputed 

that football, baseball and golf require substantial skill, 

training and finesse" even though "the result of each 

game turns in part upon luck or chance"); In re Allen, 377 

P.2d 280, 281 (Cal. 1962) (bridge requires skill and is not 

a "game of chance").  So too with poker. To be sure, 

there is some accumulation of luck over the course of a 

poker match that will affect how individual players 

perform. That is also true, for example, of golf, where 

"changes in the weather may produce harder greens and 

more head winds for the tournament leader than for his 

                                                           
17

  Several recent cases have concluded that in Texas Hold'em, skill predominates.  

See, e.g., United States v. Dicristina, 886 F. Supp. 2d 164, 231-34 (E.D.N.Y. 2012) 

rev'd on other grounds, 726 F.3d 92 (2d Cir. 2013) (concluding, based on an 

exhaustive analysis,  that "poker is predominately a game of skill");  see also Town 

of Mt. Pleasant v. Chimento, Case No. 98045DB at 3 (Mt. Pleasant [S.C.] Mun. 

Ct., S.C., Feb. 19, 2009) ("This Court . . .  finds that Texas Hold-em is a game of 

skill. The evidence and studies are overwhelming that this is so."), available at 

https://www.scribd.com/doc/12654899/SC-Judges-Decision-on-Mt-Pleasant-

Poker-Case-02-19-09.  Although on appeal the decision was reversed based on the 

state law's criminalization of the play "in any house used as a place of gaming… at 

any games with cards or dice," the court concluded that poker is nonetheless "a 

game in which skill predominates."  Town of Mt. Pleasant v. Chimento, 737 S.E.2d 

830, 837 (S.C. 2012). 
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closest pursuers" or a "lucky bounce may save a shot or 

two." PGA Tour, Inc. v. Martin, 532 U.S. 661, 687 

(2001).  

 

Thomas Goldstein, Poker as a Game of Skill White Paper, GAMBLING LAW 

U.S.
18

  

The Attorney General of Idaho acknowledges golf tournaments are 

allowable under the contests of skill exception to the prohibition on gambling 

(which specifically prohibits risking money on sporting events as well as poker).  

ER 236.  Skill is likewise dominant in Texas Hold'em, especially when played in 

tournaments.
19

  Every hand of Texas Hold'em involves multiple decision points 

and innumerable factors that call for skill to evaluate each of those decisions (for 

example, the player's own cards, the odds of his hand improving, his sense of the 

strength of the other player's hand, his sense of the other players' perception of 

him).  Further, in a tournament setting, 

                                                           
18

 Available at http://www.gambling-law-us.com/Articles-Notes/poker-ppa.htm 

(last visited Oct. 1, 2014).  
19

 See Goldstein, supra; see also Steven D. Levitt, Thomas J. Miles & Andrew M. 

Rosenfield, Is Texas Hold 'Em A Game of Chance? A Legal and Economic 

Analysis, 101 Geo. L.J. 581, 585 (2013)  ("The empirical evidence suggests that 

skill is the primary factor determining the distribution of player returns in no-limit 

Texas Hold 'Em.");  Robert Hannum & Anthony Cabot, Toward Legalization of 

Poker:  The Skill vs. Chance Debate, 13 UNLV GAMING RESEARCH AND REVIEW 

JOURNAL 1, 2-4 (2009) (discussing various empirical studies concluding that 

decisions and strategies employed by players make winning or losing a "direct 

reflection of the player's level of skill"), available at 

http://digitalscholarship.unlv.edu/cgi/viewcontent.cgi?article=1114&context=grrj.  
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Over the long run everybody gets the same proportion of 

good and bad cards; beginning poker players rely on big 

hands and lucky draws while expert players use their 

skills to minimize their losses on their bad hands and 

maximize their profits on their big hands (Sklansky, 

1999). A skillful poker player can use position, 

psychology, bluffing, and other methods to increase his 

chances to win the pot and increase the size of the pots he 

wins (Carson, 2001). 

 

Hannum & Cabot, supra n.18 at 4 (2009). 

Analysis has indicated that the strategic decision-making in Texas Hold'em 

(whether to fold or bet and how much to bet) is made of a player's own free will 

and is something at which a player can become skillful.  Indeed, the outcome of 

76% of all games played are determined by a player's betting strategy (as one 

player convinces all others to fold and wins without ever having to show his cards).  

See id. at 6.  Researchers examined 103 million hands of Texas Hold'em and 

determined that only about 12 percent "are won by the player at the table who 

would have had the best hand." Id.  The conclusion from these studies is that the 

player dealt the best cards, as a matter of chance or luck, rarely wins the hand.  In 

the sequential play of the tournament format offered by the Tribe, winners are 

determined by skill of the players, not luck of the draw. 

Though the Tribe presented this evidence to the district court, ER 156-158, 

the court refused to consider it or to apply the contests of skill exception to Texas 

Hold'em for three reasons and as a matter of law.  ER 22.  First, the court stated 
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that the Tribe's argument "largely ignores the clear, broad, and 'strict' prohibition 

against gambling in Idaho's constitution" that permits only three exceptions, none 

of which is poker.  ER 20.  To the contrary, the court's holding ignores the plain 

definition of "gambling" under Idaho law, which exempts bona fide contests of 

skill.  IDAHO CODE § 18-3801(1).  Texas Hold'em tournaments need not fall within 

one of the three exceptions to "gambling" in Idaho's constitution if it does not 

constitute "gambling" in the first place.   

Second, the district court found that Texas Hold'em could not be considered 

a game of skill because Idaho law defines gambling (in part) as risking money "in 

whole or in part … upon chance" and Texas Hold'em is based "at least partly upon 

chance."
20

  ER 21.  Again, that holding ignores the remainder of Idaho's definition 

of gambling, which provides that gambling means risking money "in whole or in 

part … upon chance…, but does not include: (1) Bona fide contests of skill … in 

which awards are made only to entrants or the owners of entrants[.]"  IDAHO CODE 

§ 18-3801(1) (emphasis added).  Plainly, if a game qualifies for the contest of skill 

exception, it is not considered "gambling" under the language of the statute even if 

it otherwise meets the definition of gambling because, for example, there is some 

                                                           
20

 The district court stated that the Tribe's argument "might gain traction if Idaho 

had defined contests of chance to mean games where the outcome depended 

mostly – or 'to a material degree' – upon chance.  If that were the case, the Court 

would probably need to further analyze the game to determine whether chance or 

skill predominates.  But Idaho law does not leave room for this sort of an inquiry."  

ER 22 (footnotes omitted).  
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chance involved.  Nor does Idaho's exception for bona fide contests of skill require 

that chance play absolutely no role in the game.  Even golf tournaments contain 

some chance, as noted by the United States Supreme Court in PGA Tour, Inc. v. 

Martin, 532 U.S. 661, 687 (2001).  The analysis applied by the court, however, 

would mean that such golf tournaments are illegal, since "players risk money at 

least partly upon chance."  ER 21. 

Third, the district court determined that Texas Hold'em does not fall within 

the contest of skill exception because "the legislature expressly listed 'poker' as a 

form of gambling."  Id.  This reasoning suffers from the same flaw in that Idaho 

defines "gambling" to include "the operation of casino gambling including, but not 

limited to, blackjack, craps, roulette, poker, bacarrat [baccarat] or keno, but 

[gambling] does not include: (1) Bona fide contests of skill … ."  IDAHO CODE § 

18-3801(1) (emphasis added).  Under the plain language of the statute, if the 

Tribe's Texas Hold'em tournaments are bona fide contests of skill within the 

contests of skill exception, it does not matter that they are also a form of (non-

banked) poker.  There are many varieties of poker.  While many casino-style, 

house-banked varieties depend heavily on chance, other types (like Texas Hold'em 
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in particular) are distinguishable in that the outcome is determined primarily by 

player skill.
21

   

Merchant Promotional Contests.  In addition to being permitted as a contest 

of skill, Texas Hold'em is also permitted in the State under the exception for 

merchant promotional contests, as recognized by the Attorney General of Idaho: 

Indeed, some merchants in the State of Idaho have 

advertised promotional contests in the form of casino 

games such as poker or Texas hold'em.  In these 

instances, the Lottery strives to ensure that players are 

not charged anything or risking any money, services or 

thing of value to play.  In rare instances, a player is 

charged to play, but absolutely no prize of any type is 

awarded.  

 

ER 200.  See also, ER 134.  The fact that Texas Hold'em is permitted as a 

promotional contest is sufficient, in and of itself, to establish that the State permits 

the game in at least some forms.  Thus, Texas Hold'em is available to the Tribe for 

purposes of federal law as a Class II game.
22

  ER 158.   

                                                           
21

 As used in Idaho Code § 18-3801, the term "poker" is not used as a stand-alone 

term in a list. The term "poker" is modified by the phrase "casino gambling," 

which is not defined.  The other games the Idaho legislature chose to list are all 

house-banked games which indicates the legislature intended to prohibit only 

casino, house-banked forms of poker.  See Nez Perce Tribe v. Cenarrusa, 867 P.2d 

911, 916 (Idaho 1993).  ER 151. 
22

 For purposes of the IGRA, it is sufficient that the "card game[]" of Texas 

Hold'em is "authorized."  25 U.S.C. § 2703(7)(A)(ii).  Even if Idaho limits the 

games to promotional contests, such limitations are not applicable to the Tribe 

under federal law.  Instead, the only question is whether the State imposes any 

limits on wagers, pot limits or hours of operation.  In this case, there are no such 

limitations.  
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Further, if Texas Hold'em is permissible under the merchant promotional 

contest exception even though it is a form of poker, then it should also be 

permissible under the parallel bona fide contest of skill exception.  Both exceptions 

fall under the same general prohibition on "any form of casino gambling including, 

but not limited to, blackjack, craps, roulette, poker, bacarrat, keno, and slot 

machines."  IDAHO CODE § 18-3801; ER 158.  

Implicit "Family and Friends" Exception.  In addition to the statutory 

exceptions, the Tribe presented evidence that the State appears to recognize an 

implicit "family and friends" exception to the general prohibition on poker, as 

evidenced by its sporadic enforcement.  This apparent exception was considered by 

a state court recently in State v. Kasper.
23

  ER 185, 191.  The defendants in the 

Kasper case were acquitted of charges that they broke the State's gambling laws by 

playing Texas Hold'em.  Id.  Both the defense and the State called witnesses 

(including a law enforcement officer for the State) who testified that they 

                                                           
23

 State v. Kasper, Nos. CRMD20139859 & CRMD20139864 (Idaho 4th Jud. Dist. 

Ct., Magis. Div., May 15, 2014). The Tribe understands that an appeal is now 

pending.  The Tribe has also provided evidence of Idaho’s lack of prosecution 

when law enforcement officers engage in the play of Texas Hold’em and other 

forms of poker.  See, e.g., ER 190 (explicit judicial admission, on the record, of 

police officer's play of Texas Hold'em); ER 69 (letter from Latah County 

Prosecutor's Office noting the Sheriff's Mounted Posse poker ride "likely 

constitutes illegal gambling" and that "this is not the first time such an event has 

occurred") (emphasis added).  Ample evidence in the record contradicts the district 

court’s conclusion and the State’s assertion that Idaho’s prohibition of poker is 

absolute. 
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themselves played Texas Hold'em within the State and that law enforcement 

personnel in the State are known to permit games of Texas Hold'em to be played.  

ER 88-90.  The magistrate judge held that the State's prohibition on poker could 

not be constitutionally applied to these two individuals, given the vagueness of the 

"family and friends" exception offered by the prosecution to explain the 

inconsistent enforcement.  ER 192.  The IGRA imposes a very lenient "any 

person" for "any purpose" standard in categorizing non-banked card games as 

Class II.  25 U.S.C. § 2710(b)(1)(a).  See S. Rep. No. 100-446, at 9 (1988), 

reprinted in 1988 U.S.C.C.A.N. 3071, 3079.  Whether or not the State chooses to 

continue to argue the "family and friends" exception on appeal in the Kasper case, 

the evidence collected by the trial court in that case establishes as a factual matter a 

pattern of non-enforcement that is enough to meet that standard and permit the 

Tribe to offer Texas Hold'em as a Class II game.  

Idaho Lottery.  Finally, the Idaho Lottery itself offers "Texas Hold'em" style 

games.  ER 180-83.  This further demonstrates that the State's gambling 

prohibition, particularly as to Texas Hold'em, is less absolute than characterized by 

the district court.  ER 159. 

The district court's fixation on the "clear, broad, and 'strict' prohibition 

against gambling in Idaho's constitution" is inconsistent with Idaho case law 

interpreting the constitutional provision, which holds that the provision is 
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somewhat limited and admits of exceptions.  In Nez Perce Tribe v. Cenarrusa, the 

Supreme Court of Idaho acknowledged that the 1992 amendment that introduced 

the gambling prohibition was prompted by the State's desire to limit Indian 

gaming, but held that the amendment's prohibitions on "any form of casino 

gambling including, but not limited to, blackjack, craps, roulette, poker, bacarrat, 

keno, and slot machines" was only intended to prohibit the kind of "pure chance" 

gambling that had historically been deemed contrary to Idaho public policy.  

Cenarrusa, supra n.22, 867 P.2d at 916.  Specifically, the Court found: "In general, 

these types of games involve pure chance as defined by Village of Garden City, 74 

Idaho at 519, 265 P.2d at 329.  As such was the case with lotteries, these games 

have been prohibited since statehood under Idaho's original constitution."  Id.  It is 

not surprising, then, that the Legislature chose to exempt contests of skill, among 

other games, and logically the exemption includes varieties of poker that turn 

demonstrably on player skill rather than chance.  Id. ("[T]he amendment prohibits 

gambling generally, allows exceptions if authorized by statute, and states other 

specific prohibitions and exceptions.)  The district court's interpretation, however, 

gives little effect to the exceptions and focuses myopically on the prohibition. 
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 Properly applied, the exceptions above all establish that Texas Hold'em is 

not "explicitly prohibited" by the laws of Idaho.
 24

  Texas Hold'em is also played at 

many locations throughout the state.  25 U.S.C. § 2703(7)(A)(ii) (defining Class II 

games as including card games that "are not explicitly prohibited by the laws of the 

State and are played at any location in the State").  Even a basic internet search 

yields a listing of numerous such events throughout the State, some of which the 

Tribe presented to the district court.  For example, Homepokergames.com lists 

numerous local, real-money Texas Hold'em games and tournaments.  ER 170-78.  

Other examples include: (1) "Annual Snake River Rugby Poker Tournament," with 

a $40 buy-in and prizes for the winners, ER 169; (2) Texas Hold'em tournament 

with a $25 buy-in and prizes such as VISA gift cards at the Sandstone Event 

Center in Nampa, Idaho, ER 167; (3) Vallivue High School Annual Texas 

Hold’Em Dinner, with "free" (incidental to the donation) entry and prizes awarded 

to those who earn the most points, ER 165; and (4) 2014 "Monte Carlo Casino 

Night" held by the McCall Area Chamber of Commerce, ER 163.   

It is clear that Texas Hold'em is both permitted and widely played in the 

State of Idaho.  As a result, the district court's finding that Texas Hold'em 

                                                           
24

 Because Idaho Code § 18-3801 is a penal statute, it should be construed 

narrowly.  State v. Fitzpatrick, 407 P.2d 309, 311 (Idaho 1965) ("Idaho Code § 18-

3801 is a penal statute. As such, it cannot be broadened or extended by 

construction to include and penalize acts or conduct not clearly within its terms.")  

The district court, in contrast, construed the prohibition broadly and the exceptions 

narrowly.  
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constitutes a Class III game under the IGRA as a matter of law was flawed and 

cannot support the district court's ruling that the State has demonstrated a 

likelihood of success on the merits.  Further, because Texas Hold'em is a Class II 

game, 25 U.S.C. § 2710(d)(7)(A)(ii) does not apply and the court lacked subject 

matter jurisdiction to issue the preliminary injunction.  

c. The district court incorrectly held that the IGRA's waiver of 

sovereign immunity extends to the underlying dispute. 

 

Even if the Tribe's Texas Hold'em tournaments were Class III gaming, the 

IGRA's abrogation of immunity does not cure the lack of jurisdiction over the 

State's suit.  See ER 85-89, 219-23.  The IGRA provides a waiver of tribal 

sovereign immunity in the limited circumstance of State action "to enjoin a class 

III gaming activity located on Indian lands and conducted in violation of any 

Tribal-State compact . . . ."  25 U.S.C. § 2710(d)(7)(A)(ii).
25

  See also, Bay Mills, 

134 S.Ct. at 2035 (refusing to read § 2710(d)(7)(A)(ii) more broadly than its plain 

terms require and upholding tribal sovereign immunity where it did not plainly 

apply).  Thus, when a compact authorizes some Class III games but not others, as 

in the compact between the State and Tribe, a state may only regulate the Class III 

                                                           
25

 In the IGRA, Congress did not abrogate tribal sovereign immunity for 

declaratory judgment actions to determine the classification of a particular game.  

Nor does the compact allow either party to force a declaratory judgment action, 

except in the specific circumstances addressed under Article 6 (which the parties 

agree is not at issue here, ER 40).  Yet, that is essentially what the State is asking 

the federal courts to do in this suit.  
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games included in the express terms of the compact, leaving the regulation of all 

other Class III games to the federal government.  Cabazon Band of Mission 

Indians v. Wilson, 124 F.3d 1050, 1059-60 (9th Cir. 1997); see also Dewberry v. 

Kulongoski, 406 F. Supp. 2d 1136, 1141-42 (D. Or. 2005).  The IGRA's 

prohibition on state regulation outside the express provisions of a compact ensures 

the "long-established principle that the jurisdiction of the state and the application 

of state law do not extend to Indian lands absent the consent of the tribes."  

Cabazon, 124 F.3d at 1060. 

In Cabazon, the Court refused to find an implied promise not to engage in 

Class III gaming outside what was expressly authorized by the compact simply 

because unauthorized Class III gaming violates the IGRA.  Cabazon, 124 F.3d at 

1059-60.  Similarly, Section 6.5.1 of the Tribe's Compact limits the games 

available to the Tribe under the Compact to those set forth in Section 6.2, but does 

not expressly prohibit other Class III games.  ER 289.  The Tribe has not consented 

to State jurisdiction beyond the express terms of the Compact.   

The district court's September 5, 2014 opinion distinguishes Cabazon by 

asserting that the "parties here expressly agreed that the Tribe would not conduct 

other forms of Class III games."  ER 27.  The court misinterpreted the language in 

the Compact.  The Tribe agreed that the scope of the Compact authorization would 

be limited to certain specific Class III games.  That does not equate to an express 
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agreement as to whether other, unlisted games ought to be categorized as Class III 

or Class II.  Nothing in the Compact establishes Tribal consent to the State's 

exercise of regulatory authority with respect to the Tribe's offering of Texas 

Hold'em tournaments, regardless of whether the tournament games are Class II or 

Class III.  Therefore, even if Texas Hold'em is a Class III game, it is for the federal 

government alone to enforce any IGRA violations that may arise from the Tribe 

offering such tournaments on its Indian lands, and no abrogation or waiver of 

sovereign immunity supplies subject matter jurisdiction over the State's suit.  See 

25 U.S.C. §§ 2705, 2706 & 2710(b); 18 U.S.C. §§ 1166(c), (d). 

IV. The district court abused its discretion by finding, in the absence of 

any allegation or showing by the State, that the State would suffer 

irreparable harm. 

 

In addition to likelihood of success on the merits, the State must also show 

that it would suffer irreparable harm in order to meet the standard for a preliminary 

injunction, as the district court correctly concluded.  After identifying irreparable 

harm as "perhaps the single most important prerequisite for the issuance of a 

preliminary injunction," ER 32, the court acknowledged that the State has chosen 

to rely upon prudential presumptions of irreparable harm and that "the State has not 

directly argued that it has suffered irreparable injury."
26

  ER 35.  Nevertheless, the 

                                                           
26

 As the Tribe pointed out to the district court, the State in its complaint did not 

meet is burden of showing how the Tribe's offer of Texas Hold'em tournaments 
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court asserted that "the record reveals that the State will suffer irreparable injury in 

the absence of the injunction" and offered the sua sponte suggestion that tribal 

sovereign immunity would impede the State's ability to recover monetary damages 

and leave the State without any effective remedy.  Id. 

The district court's concern with the State's inability to collect monetary 

damages ignores the fact that there is no economic harm to the State from the 

operation of these games, and so there would be no basis for the State to be 

awarded monetary damages even if the State ultimately succeeded on the merits.  

Moreover, the State has full availability of an effective remedy: its bargained-for 

remedy under the Compact is binding arbitration.  Indeed, in its June 23, 2014, 

Memorandum Decision and Order, the court stated:  "At the conclusion of the 60 

day period, either side may force a binding arbitration – to the exclusion of a 

lawsuit."  ER 42 (emphasis added). 

The State and Tribe are sovereign entities that bargained for the Article 21 

dispute resolution mechanisms, which respects the sovereign immunity of both by 

relying upon mutually-agreeable approaches for resolving their disputes.  Holding 

the State to its agreement does not constitute irreparable harm. The State could 

have invoked Article 21 arbitration at any point after June 30, 2014, to resolve this 

dispute, and it could still do so today.  Additionally, the State could pursue other 

                                                                                                                                                                                           

cause any harm to the State at all.  ER 160.  In fact, in its complaint, the State does 

not aver or allege that it has suffered any irreparable harm whatsoever.  ER 323-28.   
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remedies "by mutual agreement" pursuant to Article 21.4.
27

  ER 306-07.  The State 

is therefore in no danger of suffering irreparable harm, and it was an abuse of 

discretion for the district court to so hold in the absence of any showing by the 

State. 

V. The district court erred in concluding the State would have no 

remedy absent an injunction, and therefore the balance of hardships 

tips in favor of the State. 

 

The district court erroneously concluded that "the balance of hardships tips 

in the State's favor – mainly because the State will not have any effective remedy 

absent an injunction" and because "[d]amages cannot be mathematically calculated 

and the Tribe is immune from suit for retroactive relief."  ER 36.  As noted, the 

State indeed has an effective remedy – the same remedy it negotiated for when it 

entered into the Compact with the Tribe.  Furthermore, there is no risk of harm on 

the basis of non-recoverable damages, as there is no basis for the State to recover 

damages even if it ultimately succeeds on the merits.  

While there is no risk of irreparable harm to the State absent a preliminary 

injunction, the injunction subjects the Tribe to clear harm, and the balance of 

equities therefore tips in the Tribe's favor. The IGRA states that its purposes 

include providing a basis for the operation of gaming by tribes "as a means of 

                                                           
27

 Where a judicial remedy was necessary, the parties have shown their capacity to 

negotiate and reach agreement as to its scope and application.  See Compact, Art. 

6, ER 288-91.   
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promoting tribal economic development, self-sufficiency, and strong tribal 

governments."  25 U.S.C. § 2702(1).  The Tribe's current gaming operations fulfill 

these purposes, and the preliminary injunction harms not only the Tribe's self-

sufficiency and ability to fund governmental functions, but also the Indian and 

non-Indian communities that rely on tribal services and whose economies rely on 

the continued operation of the Tribe's governmental programs and casino as 

employers.  See e.g., Seneca-Cayuga Tribe of Oklahoma v. Oklahoma, 874 F.2d 

709, 716 (10th Cir. 1989) (upholding injunction against the state on the grounds 

that the state's attempted intrusion into the tribe's Class II gaming interest 

constituted irreparable injury with the threatened loss of revenues and  jobs 

associated with the "prospect of significant interference with [tribal] self-

government.").
28

   

Finally, the harm to the Tribe was exacerbated by the surprise decision of 

the district court that the Tribe had chosen to have the dispute resolved by 

litigation, after the court had previously indicated that it would decide "another 

                                                           
28

 Because the district court initially denied the State's motion for a preliminary 

injunction as moot, ER 45, and never held an evidentiary hearing before 

unexpectedly reaching the merits of the motion in its September 5, 2014 order, the 

Tribe never had the opportunity to present evidence regarding the balance of 

hardships.  The Tribe would have been able to present evidence showing the 

economic impact of the preliminary injunction and its effect on funding for the 

Tribe's governmental programs.  See ER 47-50 (Declaration of David J. Matheson, 

filed as an exhibit to the Tribe's motion to stay the preliminary injunction pending 

appeal). 
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day" what Article 21 would require should neither party invoke arbitration.  The 

fact that the Tribe had no notice that this was the course the court would pursue, 

and had no opportunity to plan an orderly transition if the case was decided against 

it, provides an added reason for overturning the preliminary injunction so that the 

status quo can be preserved while the ultimate questions are resolved.  

VI. The district court's conclusion that the public interest is furthered by 

the preliminary injunction was based on its erroneous legal 

conclusion that Texas Hold'em is categorically prohibited.  

 

The district court found that the public interest would be furthered by a 

preliminary injunction because "Idaho law prohibits gambling in the form of the 

Texas Hold'em tournaments the Tribe is offering."  ER 36.  The Tribe has already 

shown that Idaho law in fact allows, and that the State tolerates, the play of Texas 

Hold'em in a variety of contexts.  And, for the same reasons that the balance of 

hardships tips in favor of the Tribe, the public interest is not served by the 

preliminary injunction.   

By offering Texas Hold'em tournaments, the Tribe sustains jobs as well as 

government programs.  See Seneca-Cayuga Tribe, supra, 874 F.2d at 716.  The 

public interest is not served by laying off workers and burdening already overtaxed 

government social welfare assistance programs.  Additionally, the revenue 

generated by its casino funds government programs serving its members and the 

broader community.  Sustaining this revenue serves a broad public interest.  Even 
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an alleged violation of federal law does not overcome the public interest in 

continuing to maintain tribal jobs.  United States v. 1020 Elec. Gambling Machs., 

38 F. Supp. 2d 1213, 1219, 1225 (E.D. Wash. 1998).   

CONCLUSION 

 For the reasons stated, the Tribe respectfully requests that this Court reverse 

and vacate the district court's order granting the motion for preliminary injunction, 

and remand with instructions to dismiss or, in the alternative, stay the case pending 

resolution through arbitration or an alternative dispute resolution process agreed to 

by the parties pursuant to Article 21 of the Compact.  

STATEMENT OF RELATED CASES 

The Tribe is not aware of any related cases currently pending before this 

Court.  

 

Respectfully Submitted, 

       s/ Joseph H. Webster   

       Joseph H. Webster   

F. Michael Willis    

Hobbs, Straus, Dean & Walker, LLP    

2120 L Street, N.W. Ste. 700    

Washington, DC 20037    

Telephone: (202) 822-8282 

Email: jwebster@hobbsstraus.com 

Email: mwillis@hobbsstraus.com 

Dated: October 3, 2014 
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IDAHO CONST. art. III, § 20 

 

Section 20. Gambling prohibited. (1) Gambling is contrary to public policy and is 

strictly prohibited except for the following: 

a.  A state lottery which is authorized by the state if conducted in conformity with 

enabling legislation; and  

b.  Pari-mutuel betting if conducted in conformity with enabling legislation; and  

c.  Bingo and raffle games that are operated by qualified charitable organizations in 

the pursuit of charitable purposes if conducted in conformity with enabling 

legislation.  

     (2)  No activities permitted by subsection (1) shall employ any form of casino 

gambling including, but not limited to, blackjack, craps, roulette, poker, bacarrat, 

keno and slot machines, or employ any electronic or electromechanical imitation or 

simulation of any form of casino gambling.  

     (3)  The legislature shall provide by law penalties for violations of this section.  

     (4)  Notwithstanding the foregoing, the following are not gambling and are not 

prohibited by this section:  

a.  Merchant promotional contests and drawings conducted incidentally to bona 

fide nongaming business operations, if prizes are awarded without consideration 

being charged to participants; and  

b.  Games that award only additional play.  

 

 

IDAHO CODE § 18-3801 

 

18-3801. Gambling defined. "Gambling" means risking any money, credit, deposit 

or other thing of value for gain contingent in whole or in part upon lot, chance, the 

operation of a gambling device or the happening or outcome of an event, including 

a sporting event, the operation of casino gambling including, but not limited to, 

blackjack, craps, roulette, poker, bacarrat [baccarat] or keno, but does not include: 

(1)  Bona fide contests of skill, speed, strength or endurance in which awards are 

made only to entrants or the owners of entrants; or  

(2)  Bona fide business transactions which are valid under the law of contracts; or  

(3)  Games that award only additional play; or  
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(4)  Merchant promotional contests and drawings conducted incidentally to bona 

fide nongaming business operations, if prizes are awarded without consideration 

being charged to participants; or  

(5)  Other acts or transactions now or hereafter expressly authorized by law.  

 

 

9 U.S.C. § 2 

 

§ 2. Validity, irrevocability, and enforcement of agreements to arbitrate 

A written provision in any maritime transaction or a contract evidencing a 

transaction involving commerce to settle by arbitration a controversy thereafter 

arising out of such contract or transaction, or the refusal to perform the whole or 

any part thereof, or an agreement in writing to submit to arbitration an existing 

controversy arising out of such a contract, transaction, or refusal, shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity 

for the revocation of any contract. 

 
 
18 U.S.C. § 1166 
 
§ 1166. Gambling in Indian country 

(a)  Subject to subsection (c), for purposes of Federal law, all State laws pertaining 

to the licensing, regulation, or prohibition of gambling, including but not 

limited to criminal sanctions applicable thereto, shall apply in Indian country 

in the same manner and to the same extent as such laws apply elsewhere in the 

State.  

(b) Whoever in Indian country is guilty of any act or omission involving gambling, 

whether or not conducted or sanctioned by an Indian tribe, which, although not 

made punishable by any enactment of Congress, would be punishable if 

committed or omitted within the jurisdiction of the State in which the act or 

omission occurred, under the laws governing the licensing, regulation, or 

prohibition of gambling in force at the time of such act or omission, shall be 

guilty of a like offense and subject to a like punishment.  

(c)  For the purpose of this section, the term "gambling" does not include-- 

(1)  class I gaming or class II gaming regulated by the Indian Gaming   

Regulatory Act, or 
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(2)  class III gaming conducted under a Tribal-State compact approved by the 

Secretary of the Interior under section 11(d)(8) of the Indian Gaming 

Regulatory Act [25 USCS § 2710(d)(8)] that is in effect.  

(d)  The United States shall have exclusive jurisdiction over criminal prosecutions 

of violations of State gambling laws that are made applicable under this section 

to Indian country, unless an Indian tribe pursuant to a Tribal-State compact 

approved by the Secretary of the Interior under section 11(d)(8) of the Indian 

Gaming Regulatory Act [25 USCS § 2710(d)(8)], or under any other provision 

of Federal law, has consented to the transfer to the State of criminal 

jurisdiction with respect to gambling on the lands of the Indian tribe.  

 

 

25 U.S.C. § 2702 

§ 2702. Declaration of policy 

The purpose of this Act is-- 

(1)  to provide a statutory basis for the operation of gaming by Indian tribes as a 

means of promoting tribal economic development, self-sufficiency, and strong 

tribal governments; 

(2)  to provide a statutory basis for the regulation of gaming by an Indian tribe 

adequate to shield it from organized crime and other corrupting influences, to 

ensure that the Indian tribe is the primary beneficiary of the gaming operation, and 

to assure that gaming is conducted fairly and honestly by both the operator and 

players; and 

(3)  to declare that the establishment of independent Federal regulatory authority 

for gaming on Indian lands, the establishment of Federal standards for gaming on 

Indian lands, and the establishment of a National Indian Gaming Commission are 

necessary to meet congressional concerns regarding gaming and to protect such 

gaming as a means of generating tribal revenue. 

 

25 U.S.C. §2703 

§ 2703. Definitions 

For the purposes of this Act- 
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… 

(7)  (A) The term "class II gaming" means-- 

(i)  the game of chance commonly known as bingo (whether or not 

electronic, computer, or other technologic aids are used in connection 

therewith)-- 

(I)  which is played for prizes, including monetary prizes, with 

cards bearing numbers or other designations, 

(II)  in which the holder of the card covers such numbers or 

designations when objects, similarly numbered or designated, are 

drawn or electronically determined, and 

(III)  in which the game is won by the first person covering a 

previously designated arrangement of numbers or designations on 

such cards, including (if played in the same location) pull-tabs, 

lotto, punch boards, tip jars, instant bingo, and other games similar 

to bingo, and 

(ii)  card games that-- 

(I)  are explicitly authorized by the laws of the State, or 

(II)  are not explicitly prohibited by the laws of the State and are 

played at any location in the State, 

      but only if such card games are played in conformity with 

those laws and regulations (if any) of the State regarding hours or 

periods of operation of such card games or limitations on wagers 

or pot sizes in such card games. 

(B)  The term "class II gaming" does not include-- 

(i)  any banking card games, including baccarat, 

chemin de fer, or blackjack (21), or 

(ii)  electronic or electromechanical facsimiles of any 

game of chance or slot machines of any kind. 

(C)  Notwithstanding any other provision of this paragraph, 

the term "class II gaming" includes those card games played 

in the State of Michigan, the State of North Dakota, the State 

of South Dakota, or the State of Washington, that were 

actually operated in such State by an Indian tribe on or 

before May 1, 1988, but only to the extent of the nature and 

scope of the card games that were actually operated by an 
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Indian tribe in such State on or before such date, as 

determined by the Chairman. 

(D)  Notwithstanding any other provision of this paragraph, 

the term "class II gaming" includes, during the 1-year period 

beginning on the date of enactment of this Act [enacted Oct. 

17, 1988], any gaming described in subparagraph (B)(ii) that 

was legally operated on Indian lands on or before May 1, 

1988, if the Indian tribe having jurisdiction over the lands on 

which such gaming was operated requests the State, by no 

later than the date that is 30 days after the date of enactment 

of this Act [enacted Oct. 17, 1988], to negotiate a Tribal-

State compact under section 11(d)(3) [25 USCS § 

2710(d)(3)]. 

(E)  Notwithstanding any other provision of this paragraph, 

the term "class II gaming" includes, during the 1-year period 

beginning on the date of enactment of this subparagraph 

[enacted Dec. 17, 1991], any gaming described in 

subparagraph (B)(ii) that was legally operated on Indian 

lands in the State of Wisconsin on or before May 1, 1988, if 

the Indian tribe having jurisdiction over the lands on which 

such gaming was operated requested the State, by no later 

than November 16, 1988, to negotiate a Tribal-State 

compact under section 11(d)(3) of the Indian Gaming 

Regulatory Act (25 U.S.C. 2710(d)(3)). 

(F)  If, during the 1-year period described in subparagraph 

(E), there is a final judicial determination that the gaming 

described in subparagraph (E) is not legal as a matter of 

State law, then such gaming on such Indian land shall cease 

to operate on the date next following the date of such 

judicial decision. 

(8)  The term "class III gaming" means all forms of gaming that are not class I 

gaming or class II gaming. 

… 

 

 

Case: 14-35753     10/03/2014          ID: 9264230     DktEntry: 11-1     Page: 62 of 78



 

ADD-6 
 

25 U.S.C. § 2705 

 

§ 2705. Powers of the Chairman 

(a)   The Chairman, on behalf of the Commission, shall have power, subject to an 

appeal to the Commission, to-- 

(1)  issue orders of temporary closure of gaming activities as provided in 

section 14(b) [25 USCS § 2713(b)]; 

(2)  levy and collect civil fines as provided in section 14(a) [25 USCS § 

2713(a)]; 

(3)  approve tribal ordinances or resolutions regulating class II gaming and 

class III gaming as provided in section 11 [25 USCS § 2710]; and 

(4)  approve management contracts for class II gaming and class III gaming as 

provided in sections 11(d)(9) and 12 [25 USCS §§ 2710(d)(9) and 2711].  

(b)   The Chairman shall have such other powers as may be delegated by the 

Commission.  

 

 

25 U.S.C. § 2706  

 

§ 2706. Powers of the Commission 

(a)   Budget approval; civil fines; fees; subpoenas; permanent orders. The 

Commission shall have the power, not subject to delegation-- 

(1)  upon the recommendation of the Chairman, to approve the annual budget 

of the Commission as provided in section 18 [25 USCS § 2717]; 

(2)  to adopt regulations for the assessment and collection of civil fines as 

provided in section 14(a) [25 USCS § 2713(a)]; 

(3)  by an affirmative vote of not less than 2 members, to establish the rate of 

fees as provided in section 18 [25 USCS § 2717]; 

(4)  by an affirmative vote of not less than 2 members, to authorize the 

Chairman to issue subpoenas as provided in section 16 [25 USCS § 2715]; 

and 

(5)  by an affirmative vote of not less than 2 members and after a full hearing, 

to make permanent a temporary order of the Chairman closing a gaming 

activity as provided in section 14(b)(2) [25 USCS § 2713(b)(2)].  
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(b)   Monitoring; inspection of premises; investigations; access to records; mail; 

contracts; hearings; oaths; regulations. The Commission-- 

(1)  shall monitor class II gaming conducted on Indian lands on a continuing 

basis; 

(2)  shall inspect and examine all premises located on Indian lands on which 

class II gaming is conducted; 

(3)  shall conduct or cause to be conducted such background investigations as 

may be necessary; 

(4)  may demand access to and inspect, examine, photocopy, and audit all 

papers, books, and records respecting gross revenues of class II gaming 

conducted on Indian lands and any other matters necessary to carry out the 

duties of the Commission under this Act; 

(5)  may use the United States mail in the same manner and under the same 

conditions as any department or agency of the United States; 

(6)  may procure supplies, services, and property by contract in accordance 

with applicable Federal laws and regulations; 

(7)  may enter into contracts with Federal, State, tribal and private entities for 

activities necessary to the discharge of the duties of the Commission and, to 

the extent feasible, contract the enforcement of the Commission's regulations 

with the Indian tribes; 

(8)  may hold such hearings, sit and act at such times and places, take such 

testimony, and receive such evidence as the Commission deems appropriate; 

(9)  may administer oaths or affirmations to witnesses appearing before the 

Commission; and 

(10)  shall promulgate such regulations and guidelines as it deems appropriate 

to implement the provisions of this Act.  

(c)   [Omitted]  

(d)   Application of Government Performance and Results Act. 

(1)  In general. In carrying out any action under this Act, the Commission 

shall be subject to the Government Performance and Results Act of 1993 

(Public Law 103-62; 107 Stat. 285). 

(2)  Plans. In addition to any plan required under the Government 

Performance and Results Act of 1993 (Public Law 103-62; 107 Stat. 285), the 

Commission shall submit a plan to provide technical assistance to tribal 

gaming operations in accordance with that Act.  
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25 U.S.C. § 2710 

§ 2710. Tribal gaming ordinances 

(a)  Jurisdiction over class I and class II gaming activity. 

(1)  Class I gaming on Indian lands is within the exclusive jurisdiction of 

the Indian tribes and shall not be subject to the provisions of this Act. 

(2)  Any class II gaming on Indian lands shall continue to be within the 

jurisdiction of the Indian tribes, but shall be subject to the provisions of 

this Act. 

(b)  Regulation of class II gaming activity; net revenue allocation; audits; 

contracts. 

(1)  An Indian tribe may engage in, or license and regulate, class II 

gaming on Indian lands within such tribe's jurisdiction, if-- 

(A)  such Indian gaming is located within a State that permits such 

gaming for any purpose by any person, organization or entity (and 

such gaming is not otherwise specifically prohibited on Indian 

lands by Federal law), and 

(B)  the governing body of the Indian tribe adopts an ordinance or 

resolution which is approved by the Chairman. 

   A separate license issued by the Indian tribe shall be required for 

each place, facility, or location on Indian lands at which class II 

gaming is conducted. 

(2)  The Chairman shall approve any tribal ordinance or resolution 

concerning the conduct, or regulation of class II gaming on the Indian 

lands within the tribe's jurisdiction if such ordinance or resolution 

provides that-- 

(A)  except as provided in paragraph (4), the Indian tribe will have 

the sole proprietary interest and responsibility for the conduct of 

any gaming activity; 

(B)  net revenues from any tribal gaming are not to be used for 

purposes other than-- 

(i)  to fund tribal government operations or programs; 

(ii)  to provide for the general welfare of the Indian tribe and 

its members; 

Case: 14-35753     10/03/2014          ID: 9264230     DktEntry: 11-1     Page: 65 of 78



 

ADD-9 
 

(iii)  to promote tribal economic development; 

(iv)  to donate to charitable organizations; or 

(v)  to help fund operations of local government agencies; 

(C)  annual outside audits of the gaming, which may be 

encompassed within existing independent tribal audit systems, will 

be provided by the Indian tribe to the Commission; 

(D)  all contracts for supplies, services, or concessions for a 

contract amount in excess of $ 25,000 annually (except contracts 

for professional legal or accounting services) relating to such 

gaming shall be subject to such independent audits; 

(E)  the construction and maintenance of the gaming facility, and 

the operation of that gaming is conducted in a manner which 

adequately protects the environment and the public health and 

safety; and 

(F)  there is an adequate system which-- 

(i)  ensures that background investigations are conducted on 

the primary management officials and key employees of the 

gaming enterprise and that oversight of such officials and 

their management is conducted on an ongoing basis; and 

(ii)  includes-- 

(I)  tribal licenses for primary management officials 

and key employees of the gaming enterprise with 

prompt notification to the Commission of the issuance 

of such licenses; 

(II)  a standard whereby any person whose prior 

activities, criminal record, if any, or reputation, habits 

and associations pose a threat to the public interest or 

to the effective regulation of gaming, or create or 

enhance the dangers of unsuitable, unfair, or illegal 

practices and methods and activities in the conduct of 

gaming shall not be eligible for employment; and 

(III)  notification by the Indian tribe to the 

Commission of the results of such background check 

before the issuance of any of such licenses. 

Case: 14-35753     10/03/2014          ID: 9264230     DktEntry: 11-1     Page: 66 of 78



 

ADD-10 
 

(3)  Net revenues from any class II gaming activities conducted or 

licensed by any Indian tribe may be used to make per capita payments to 

members of the Indian tribe only if-- 

(A)  the Indian tribe has prepared a plan to allocate revenues to 

uses authorized by paragraph (2)(B); 

(B)  the plan is approved by the Secretary as adequate, particularly 

with respect to uses described in clause (i) or (iii) of paragraph 

(2)(B); 

(C)  the interests of minors and other legally incompetent persons 

who are entitled to receive any of the per capita payments are 

protected and preserved and the per capita payments are disbursed 

to the parents or legal guardian of such minors or legal 

incompetents in such amounts as may be necessary for the health, 

education, or welfare, of the minor or other legally incompetent 

person under a plan approved by the Secretary and the governing 

body of the Indian tribe; and 

(D)  the per capita payments are subject to Federal taxation and 

tribes notify members of such tax liability when payments are 

made. 

(4)  (A) A tribal ordinance or resolution may provide for the licensing or 

regulation of class II gaming activities owned by any person or entity 

other than the Indian tribe and conducted on Indian lands, only if the 

tribal licensing requirements include the requirements described in the 

subclauses of subparagraph (B)(i) and are at least as restrictive as those 

established by State law governing similar gaming within the jurisdiction 

of the State within which such Indian lands are located. No person or 

entity, other than the Indian tribe, shall be eligible to receive a tribal 

license to own a class II gaming activity conducted on Indian lands 

within the jurisdiction of the Indian tribe if such person or entity would 

not be eligible to receive a State license to conduct the same activity 

within the jurisdiction of the State. 

(B)  (i) The provisions of subparagraph (A) of this paragraph and 

the provisions of subparagraphs (A) and (B) of paragraph (2) shall 

not bar the continued operation of an individually owned class II 

gaming operation that was operating on September 1, 1986, if-- 
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(I)  such gaming operation is licensed and regulated by an 

Indian tribe pursuant to an ordinance reviewed and approved 

by the Commission in accordance with section 13 of the Act 

[25 USCS § 2712], 

(II)  income to the Indian tribe from such gaming is used 

only for the purposes described in paragraph (2)(B) of this 

subsection, 

(III)  not less than 60 percent of the net revenues is income 

to the Indian tribe, and 

(IV)  the owner of such gaming operation pays an 

appropriate assessment to the National Indian Gaming 

Commission under section 18(a)(1) [25 USCS § 2717(a)(1)] 

for regulation of such gaming. 

(ii)  The exemption from the application of this 

subsection provided under this subparagraph may not 

be transferred to any person or entity and shall remain 

in effect only so long as the gaming activity remains 

within the same nature and scope as operated on the 

date of enactment of this Act [enacted Oct. 17, 1988]. 

(iii)  Within sixty days of the date of enactment of this 

Act [enacted Oct. 17, 1988], the Secretary shall 

prepare a list of each individually owned gaming 

operation to which clause (i) applies and shall publish 

such list in the Federal Register. 

(c)  Issuance of gaming license; certificate of self-regulation. 

(1)  The Commission may consult with appropriate law enforcement 

officials concerning gaming licenses issued by an Indian tribe and shall 

have thirty days to notify the Indian tribe of any objections to issuance of 

such license. 

(2)  If, after the issuance of a gaming license by an Indian tribe, reliable 

information is received from the Commission indicating that a primary 

management official or key employee does not meet the standard 

established under subsection (b)(2)(F)(ii)(II), the Indian tribe shall 

suspend such license and, after notice and hearing, may revoke such 

license. 
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(3)  Any Indian tribe which operates a class II gaming activity and 

which-- 

(A)  has continuously conducted such activity for a period of not 

less than three years, including at least one year after the date of 

the enactment of this Act [enacted Oct. 17, 1988]; and 

(B)  has otherwise complied with the provisions of this section[,] 

   may petition the Commission for a certificate of self-regulation. 

(4)  The Commission shall issue a certificate of self-regulation if it 

determines from available information, and after a hearing if requested by 

the tribe, that the tribe has-- 

(A)  conducted its gaming activity in a manner which-- 

(i)  has resulted in an effective and honest accounting of all 

revenues; 

(ii)  has resulted in a reputation for safe, fair, and honest 

operation of the activity; and 

(iii)  has been generally free of evidence of criminal or 

dishonest activity; 

(B)  adopted and is implementing adequate systems for-- 

(i)  accounting for all revenues from the activity; 

(ii)  investigation, licensing, and monitoring of all 

employees of the gaming activity; and 

(iii)  investigation, enforcement and prosecution of 

violations of its gaming ordinance and regulations; and 

(C)  conducted the operation on a fiscally and economically sound 

basis. 

(5)  During any year in which a tribe has a certificate for self-regulation-- 

(A)  the tribe shall not be subject to the provisions of paragraphs 

(1), (2), (3), and (4) of section 7(b) [25 USCS § 2706(b)(1)-(4)]; 

(B)  the tribe shall continue to submit an annual independent audit 

as required by section 11(b)(2)(C) [25 USCS § 2710(b)(2)(C)] and 

shall submit to the Commission a complete resume on all 

employees hired and licensed by the tribe subsequent to the 

issuance of a certificate of self-regulation; and 
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(C)  the Commission may not assess a fee on such activity pursuant 

to section 18 [25 USCS § 2717] in excess of one quarter of 1 per 

centum of the gross revenue. 

(6)  The Commission may, for just cause and after an opportunity for a 

hearing, remove a certificate of self-regulation by majority vote of its 

members. 

(d)  Class III gaming activities; authorization; revocation; Tribal-State compact. 

(1)  Class III gaming activities shall be lawful on Indian lands only if 

such activities are-- 

(A)  authorized by an ordinance or resolution that-- 

(i)  is adopted by the governing body of the Indian tribe 

having jurisdiction over such lands, 

(ii)  meets the requirements of subsection (b), and 

(iii)  is approved by the Chairman, 

(B)  located in a State that permits such gaming for any purpose by 

any person, organization, or entity, and 

(C)  conducted in conformance with a Tribal-State compact 

entered into by the Indian tribe and the State under paragraph (3) 

that is in effect. 

(2)  (A) If any Indian tribe proposes to engage in, or to authorize any 

person or entity to engage in, a class III gaming activity on Indian lands 

of the Indian tribe, the governing body of the Indian tribe shall adopt and 

submit to the Chairman an ordinance or resolution that meets the 

requirements of subsection (b). 

(B)  The Chairman shall approve any ordinance or resolution 

described in subparagraph (A), unless the Chairman specifically 

determines that-- 

(i)  the ordinance or resolution was not adopted in 

compliance with the governing documents of the Indian 

tribe, or 

(ii)  the tribal governing body was significantly and unduly 

influenced in the adoption of such ordinance or resolution by 

any person identified in section 12(e)(1)(D) [25 USCS § 

2711(e)(1)(D)]. 

      Upon the approval of such an ordinance or resolution, 
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the Chairman shall publish in the Federal Register such 

ordinance or resolution and the order of approval. 

(C)  Effective with the publication under subparagraph (B) of an 

ordinance or resolution adopted by the governing body of an 

Indian tribe that has been approved by the Chairman under 

subparagraph (B), class III gaming activity on the Indian lands of 

the Indian tribe shall be fully subject to the terms and conditions of 

the Tribal-State compact entered into under paragraph (3) by the 

Indian tribe that is in effect. 

(D)  

(i)  The governing body of an Indian tribe, in its sole 

discretion and without the approval of the Chairman, may 

adopt an ordinance or resolution revoking any prior 

ordinance or resolution that authorized class III gaming on 

the Indian lands of the Indian tribe. Such revocation shall 

render class III gaming illegal on the Indian lands of such 

Indian tribe. 

(ii)  The Indian tribe shall submit any revocation ordinance 

or resolution described in clause (i) to the Chairman. The 

Chairman shall publish such ordinance or resolution in the 

Federal Register and the revocation provided by such 

ordinance or resolution shall take effect on the date of such 

publication. 

(iii)  Notwithstanding any other provision of this subsection-

- 

(I)  any person or entity operating a class III gaming 

activity pursuant to this paragraph on the date on 

which an ordinance or resolution described in clause 

(i) that revokes authorization for such class III gaming 

activity is published in the Federal Register may, 

during the 1-year period beginning on the date on 

which such revocation ordinance or resolution is 

published under clause (ii), continue to operate such 

activity in conformance with the Tribal-State compact 

entered into under paragraph (3) that is in effect, and 
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(II)  any civil action that arises before, and any crime 

that is committed before, the close of such 1-year 

period shall not be affected by such revocation 

ordinance or resolution. 

(3)  (A) Any Indian tribe having jurisdiction over the Indian lands upon 

which a class III gaming activity is being conducted, or is to be 

conducted, shall request the State in which such lands are located to enter 

into negotiations for the purpose of entering into a Tribal-State compact 

governing the conduct of gaming activities. Upon receiving such a 

request, the State shall negotiate with the Indian tribe in good faith to 

enter into such a compact. 

(B)  Any State and any Indian tribe may enter into a Tribal-State 

compact governing gaming activities on the Indian lands of the 

Indian tribe, but such compact shall take effect only when notice of 

approval by the Secretary of such compact has been published by 

the Secretary in the Federal Register. 

(C)  Any Tribal-State compact negotiated under subparagraph (A) 

may include provisions relating to-- 

(i)  the application of the criminal and civil laws and 

regulations of the Indian tribe or the State that are directly 

related to, and necessary for, the licensing and regulation of 

such activity; 

(ii)  the allocation of criminal and civil jurisdiction between 

the State and the Indian tribe necessary for the enforcement 

of such laws and regulations; 

(iii)  the assessment by the State of such activities in such 

amounts as are necessary to defray the costs of regulating 

such activity; 

(iv)  taxation by the Indian tribe of such activity in amounts 

comparable to amounts assessed by the State for comparable 

activities; 

(v)  remedies for breach of contract; 

(vi)  standards for the operation of such activity and 

maintenance of the gaming facility, including licensing; and 
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(vii)  any other subjects that are directly related to the 

operation of gaming activities. 

(4)  Except for any assessments that may be agreed to under paragraph 

(3)(C)(iii) of this subsection, nothing in this section shall be interpreted 

as conferring upon a State or any of its political subdivisions authority to 

impose any tax, fee, charge, or other assessment upon an Indian tribe or 

upon any other person or entity authorized by an Indian tribe to engage in 

a class III activity. No State may refuse to enter into the negotiations 

described in paragraph (3)(A) based upon the lack of authority in such 

State, or its political subdivisions, to impose such a tax, fee, charge, or 

other assessment. 

(5)  Nothing in this subsection shall impair the right of an Indian tribe to 

regulate class III gaming on its Indian lands concurrently with the State, 

except to the extent that such regulation is inconsistent with, or less 

stringent than, the State laws and regulations made applicable by any 

Tribal-State compact entered into by the Indian tribe under paragraph (3) 

that is in effect. 

(6)  The provisions of section 5 of the Act of January 2, 1951 (64 Stat. 

1135) [15 USCS § 1175] shall not apply to any gaming conducted under 

a Tribal-State compact that-- 

(A)  is entered into under paragraph (3) by a State in which 

gambling devices are legal, and 

(B)  is in effect. 

(7)  (A) The United States district courts shall have jurisdiction over-- 

(i)  any cause of action initiated by an Indian tribe arising from the 

failure of a State to enter into negotiations with the Indian tribe for 

the purpose of entering into a Tribal-State compact under 

paragraph (3) or to conduct such negotiations in good faith, 

(ii)  any cause of action initiated by a State or Indian tribe to enjoin 

a class III gaming activity located on Indian lands and conducted 

in violation of any Tribal-State compact entered into under 

paragraph (3) that is in effect, and 

(iii)  any cause of action initiated by the Secretary to enforce the 

procedures prescribed under subparagraph (B)(vii). 

(B)  
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(i)  An Indian tribe may initiate a cause of action 

described in subparagraph (A)(i) only after the close 

of the 180-day period beginning on the date on which 

the Indian tribe requested the State to enter into 

negotiations under paragraph (3)(A). 

(ii)  In any action described in subparagraph (A)(i), 

upon the introduction of evidence by an Indian tribe 

that-- 

(I)  a Tribal-State compact has not been entered 

into under paragraph (3), and 

(II)  the State did not respond to the request of 

the Indian tribe to negotiate such a compact or 

did not respond to such request in good faith, 

         the burden of proof shall be upon the 

State to prove that the State has negotiated with 

the Indian tribe in good faith to conclude a 

Tribal-State compact governing the conduct of 

gaming activities. 

(iii)  If, in any action described in subparagraph 

(A)(i), the court finds that the State has failed to 

negotiate in good faith with the Indian tribe to 

conclude a Tribal-State compact governing the 

conduct of gaming activities, the court shall order the 

State and the Indian Tribe [tribe] to conclude such a 

compact within a 60-day period. In determining in 

such an action whether a State has negotiated in good 

faith, the court-- 

(I)  may take into account the public interest, 

public safety, criminality, financial integrity, 

and adverse economic impacts on existing 

gaming activities, and 

(II)  shall consider any demand by the State for 

direct taxation of the Indian tribe or of any 

Indian lands as evidence that the State has not 

negotiated in good faith. 
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(iv)  If a State and an Indian tribe fail to conclude a 

Tribal-State compact governing the conduct of 

gaming activities on the Indian lands subject to the 

jurisdiction of such Indian tribe within the 60-day 

period provided in the order of a court issued under 

clause (iii), the Indian tribe and the State shall each 

submit to a mediator appointed by the court a 

proposed compact that represents their last best offer 

for a compact. The mediator shall select from the two 

proposed compacts the one which best comports with 

the terms of this Act and any other applicable Federal 

law and with the findings and order of the court. 

(v)  The mediator appointed by the court under clause 

(iv) shall submit to the State and the Indian tribe the 

compact selected by the mediator under clause (iv). 

(vi)  If a State consents to a proposed compact during 

the 60-day period beginning on the date on which the 

proposed compact is submitted by the mediator to the 

State under clause (v), the proposed compact shall be 

treated as a Tribal-State compact entered into under 

paragraph (3). 

(vii)  If the State does not consent during the 60-day 

period described in clause (vi) to a proposed compact 

submitted by a mediator under clause (v), the 

mediator shall notify the Secretary and the Secretary 

shall prescribe, in consultation with the Indian tribe, 

procedures-- 

(I)  which are consistent with the proposed 

compact selected by the mediator under clause 

(iv), the provisions of this Act, and the relevant 

provisions of the laws of the State, and 

(II)  under which class III gaming may be 

conducted on the Indian lands over which the 

Indian tribe has jurisdiction. 
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(8)  (A) The Secretary is authorized to approve any Tribal-State compact 

entered into between an Indian tribe and a State governing gaming on 

Indian lands of such Indian tribe. 

(B)  The Secretary may disapprove a compact described in 

subparagraph (A) only if such compact violates-- 

(i)  any provision of this Act, 

(ii)  any other provision of Federal law that does not relate to 

jurisdiction over gaming on Indian lands, or 

(iii)  the trust obligations of the United States to Indians. 

(C)  If the Secretary does not approve or disapprove a compact 

described in subparagraph (A) before the date that is 45 days after 

the date on which the compact is submitted to the Secretary for 

approval, the compact shall be considered to have been approved 

by the Secretary, but only to the extent the compact is consistent 

with the provisions of this Act. 

(D)  The Secretary shall publish in the Federal Register notice of 

any Tribal-State compact that is approved, or considered to have 

been approved, under this paragraph. 

(9)  An Indian tribe may enter into a management contract for the 

operation of a class III gaming activity if such contract has been 

submitted to, and approved by, the Chairman. The Chairman's review and 

approval of such contract shall be governed by the provisions of 

subsections (b), (c), (d), (f), (g), and (h) of section 12 [25 USCS § 

2711(b)-(d), (f)-(h)]. 

(e)  Approval of ordinances. For purposes of this section, by not later than the 

date that is 90 days after the date on which any tribal gaming ordinance or 

resolution is submitted to the Chairman, the Chairman shall approve such 

ordinance or resolution if it meets the requirements of this section. Any such 

ordinance or resolution not acted upon at the end of that 90-day period shall be 

considered to have been approved by the Chairman, but only to the extent such 

ordinance or resolution is consistent with the provisions of this Act. 
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28 U.S.C. § 1292(a) 

§ 1292. Interlocutory decisions 

(a)  Except as provided in subsections (c) and (d) of this section, the courts of 

appeals shall have jurisdiction of appeals from: 

(1)  Interlocutory orders of the district courts of the United States, the 

United States District Court for the District of the Canal Zone, the 

District Court of Guam, and the District Court of the Virgin Islands, or of 

the judges thereof, granting, continuing, modifying, refusing or 

dissolving injunctions, or refusing to dissolve or modify injunctions, 

except where a direct review may be had in the Supreme Court; 

(2)  Interlocutory orders appointing receivers, or refusing orders to wind 

up receiverships or to take steps to accomplish the purposes thereof, such 

as directing sales or other disposals of property; 

(3)  Interlocutory decrees of such district courts or the judges thereof 

determining the rights and liabilities of the parties to admiralty cases in 

which appeals from final decrees are allowed. 

 

Fed. R. App. P. 4(a)(1) 

Rule 4. Appeal as of Right--When Taken 

(a) Appeal in a Civil Case. 

   (1) Time for Filing a Notice of Appeal.  

      (A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), 

the notice of appeal required by Rule 3 must be filed with the district clerk 

within 30 days after entry of the judgment or order appealed from. 

      (B) The notice of appeal may be filed by any party within 60 days after 

entry of the judgment or order appealed from if one of the parties is: 

         (i) the United States; 

         (ii) a United States agency; 

         (iii) a United States officer or employee sued in an official capacity; or 

         (iv) a current or former United States officer or employee sued in an 

individual capacity for an act or omission occurring in connection with duties 

performed on the United States' behalf--including all instances in which the 
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United States represents that person when the judgment or order is entered or 

files the appeal for that person. 

      (C) An appeal from an order granting or denying an application for a writ of 

error coram nobis is an appeal in a civil case for purposes of Rule 4(a). 

 

Fed. R. Civ. P. 12 

Rule 12. Defenses and Objections 

… 

(b)  How to Present Defenses. Every defense to a claim for relief in any pleading 

must be asserted in the responsive pleading if one is required. But a party may 

assert the following defenses by motion: 

(1)  lack of subject-matter jurisdiction; 

(2)  lack of personal jurisdiction; 

(3)  improper venue; 

(4)  insufficient process; 

(5)  insufficient service of process; 

(6)  failure to state a claim upon which relief can be granted; and 

… 

 

AM. ARBITRATION ASS’N, COMMERCIAL ARBITRATION RULES & MEDIATION 

PROCEDURES Rule R-37 (2012) 

 

R-37. Interim Measures 

(a) The arbitrator may take whatever interim measures he or she deems necessary, 

including injunctive relief and measures for the protection or conservation of 

property and disposition of perishable goods. 

(b) Such interim measures may take the form of an interim award, and the 

arbitrator may require security for the costs of such measures. 

(c) A request for interim measures addressed by a party to a judicial authority shall 

not be deemed incompatible with the agreement to arbitrate or a waiver of the right 

to arbitrate. 
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