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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

GLAXOSMITHKLINE LLC,  ) 

       ) 

                           Plaintiff,   ) 

       ) Civil Action No. 13-cv-130100-IT 

                                        v.   ) 

      )  

THE CHEROKEE NATION and TODD ) 

HEMBREE,     ) 

      ) 

   Defendants.   ) 

 

REPLY 

GSK‟s theory rests solely on the statement “Release from the United States was given on 

behalf of „itself, and its officers, agencies and departments.‟” (Settlement Agreement, p.3). 

Everyone agrees that the Settlement Agreement is a contract.  The parties disagree as to what is 

meant by the term “agencies.”  The issue is simply this:  What did the parties mean by 

“agencies”?   

I. Authority of the Court to Define “Agency.” 

“Where the parties to a contract have not agreed with respect to a term which is essential 

to a determination of their rights and duties, a term which is reasonable in the circumstances will 

be supplied by the court.” Fay, Spofford & Thorndike, Inc. v. Massachusetts Port Authy., 7 Mass. 

App. Ct. 336, 342, 387 N.E.2d 206 (1979).  When during the term of a contract, events occur that 

the parties did not anticipate, we may “supply[ ] a term omitted from the ... actual contract” in 

order to effectuate the parties' contractual intent. Newfield House, Inc. v. Massachusetts Dept. of 

Pub. Welfare, 651 F.2d 32, 36 (1st Cir.), cert. denied, 454 U.S. 1114, 102 S.Ct. 690, 70 L.Ed.2d 

653 (1981).  "The literal interpretation of any word or phrase may be qualified by the context in 

which it appears, by the general purpose manifested by the entire contract and by the 
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circumstances existing at the time the contract was executed." Charles I. Hosmer, Inc. v. Com., 

302 Mass. 495, 501, 19 N.E.2d 800 (1939). "[I]t is the duty of the court to give effect to the 

intention of contracting parties where it is not wholly at variance with the correct legal 

interpretation of the terms of the contract, and a practical construction placed by the parties upon 

the instrument is the best evidence of their intention." Radio Corp. of America v. Philadelphia 

Storage Battery Co., 23 Del.Ch. 289, 6 A.2d 329, 340. "[W]hen a contract is ambiguous, a 

construction given to it by the acts and conduct of the parties with knowledge of its terms, before 

any controversy has arisen as to its meaning, is entitled to great weight, and will, when 

reasonable, be adopted and enforced by the courts." Id. 

II. Contract Interpretation. 

  “Words of a writing are to be construed according to the common and approved usage of 

the language and are not to be wrested from their usual sense to meet an exigency not foreseen 

when the instrument was drafted.” Merriam V. Demoulas Super markets, Inc., 464 Mass. 721, 

730, 985 N.E.2d 388 (Mass. 2013) quoting  Durkee v. Durkee–Mower, Inc., 384 Mass. 628, 632-

33, 985 N.E.2d 139 (1981). In interpreting these agreements, courts are guided by the familiar 

tenets of contract interpretation. “The object of the court is to construe the contract as a whole, in 

a reasonable and practical way, consistent with its language, background, and purpose.” USM 

Corp. v. Arthur D. Little Sys. Inc., 28 Mass. App. Ct. 108, 116, 546 N.E.2d 888 (1989). “We 

must interpret the words in a contract according to their plain meaning.” Dickson v. Riverside 

Iron Works, Inc., 6 Mass. App. Ct. 53, 55, 372 N.E.2d 1302 (1978). Additionally, “[w]e must put 

ourselves in the place of the parties to the instrument and give its words their plain and ordinary 

meaning in the light of the circumstances and in view of the subject matter.” Polito v. School 

Comm. of Peabody, 69 Mass. App. Ct. 393, 396, 868 N.E.2d 624 (2007), quoting from deFreitas 

Case 1:13-cv-13010-IT   Document 70   Filed 08/07/14   Page 2 of 6



3 
 

v. Cote, 342 Mass. 474, 477, 174 N.E.2d 371 (1961) quoting from McQuade v. Springfield Safe 

Deposit & Trust Co., 333 Mass. 229, 233, 129 N.E.2d 923 (1955). The Court is guided by “the 

basic rule of construction that we must give effect to the parties' intentions and construe the 

language to give it reasonable meaning wherever possible.” Shea v. Bay State Gas Co., 383 

Mass. 218, 224-225, 418 N.E.2d 597 (1981). The Court is also required to determine the 

objective intent of the parties in making the contract. Id.  

III. Definitions of Executive Agency.  

GSK fails to cite to which definition of “executive agency” the parties meant or were 

incorporating in the Settlement Agreement. (See Settlement Agreement, passim) Thus, it is the 

parties understanding of “executive agencies” that controls.  The parties were clearly mistaken as 

to the scope of the release and consideration; they were not, however, mistaken to the fact that 

neither party understood “executive agency” to include the Cherokee Nation.  

A. Statutory Definitions. 

Title 5 U.S.C. § 105 defines Executive Agencies as follows:  “For purposes of this Title, 

“Executive agency” means an Executive department, a Government corporation, and an 

independent establishment.”  An independent establishment means an establishment in the 

executive branch which is not an executive department, military department, or part thereof. 5 

U.S.C. §104. Thus, neither the Cherokee Nation nor Indian Health Services (“IHS”) are 

statutorily defined as an executive department, military department, executive agency, or 

independent establishment. 

The Government Services Acquisition (“GSA”) maintains a list of agencies and 

organizations entitled to use the GSA supply Schedule.  The definition the GSA uses does not 
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list “tribes and tribal organizations” as “executive agencies.”  Rather, tribes are listed under 

“other organizations.”  (GSA Order, attached hereto as Exhibit “A”). The Settlement Agreement 

does not release “other organizations.”  The Settlement Agreement between the United States 

and GSK does not include a reasonable definition of “executive agency” that would include the 

Cherokee Nation. (See Settlement Agreement, passim). 

B. Plain and Ordinary Usage. 

The plain and ordinary meaning of a United States Agency is an arm of government that 

carries with it the authority to act with the sanction of the United States.  It is obvious the 

Cherokee Nation does not fit the plain and ordinary meaning of a United States Agency.  It is 

undisputed that  the parties understanding and the plain and ordinary usage of the term “agency” 

in the Settlement Agreement did not include the Cherokee Nation.   

C. Dictionary Definition. 

“Normally, a dictionary definition of a term is strong evidence of its common meaning.”  

In re Liquidation of Am. Mut. Liab. Ins. Co., 440 Mass. 796, 801, 802 N.E.2d 555 (2004).  

Black‟s Law Dictionary:  

Federal Agency- A department or other instrumentality of the executive branch of 

the federal government, including a government corporation and the Government 

Printing Office. • The Administrative Procedure Act defines the term agency 

negatively as being any U.S. governmental authority that does not include 

Congress, the courts, the government of the District of Columbia, the government 

of any territory or possession, courts-martial, or military authority. 5 USCA § 

551. The case law on this definition focuses on authority: generally, an entity is an 

agency if it has authority to take binding action. Other federal statutes define 

agency to include any executive department, government corporation, 

government-controlled corporation, or other establishment in the executive 

branch, or federal regulatory board. 
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IV. Knowledge of the Law 

GSK argues that the United States was charged with “knowledge of the law” and should, 

therefore, be charged with the knowledge that the Cherokee Nation was deemed an executive 

agency for purposes of the Settlement Agreement.  As the court held in Simpson v. State Mut. 

Life Assur. Co. of America, 135 Vt. 554, 559, 382 A.2d 198, (Vt. 1977):, 

Nor are we persuaded by the bare statement that the statutory definition controls 

because “the parties are presumed to know the law.” Parties are only required to 

know the law governing their actions, here the contracting to pay for and supply 

insurance coverage. It would be absurd to require contracting parties to be aware 

of every example of usage in the Vermont Statutes Annotated, whether or not 

related to the subject matter of the contract, in order to be sure their agreement 

said what they intended.  

 "[A]bsent evidence of an intention by those parties to incorporate the statutory definition 

into their agreement, we are not bound by that definition." Id. at 557; see also Avemco 

Ins. Co. v. Aerotech, Ltd., 677 F. Supp. 35, 39 (D. Mass. 1987). "To blindly apply this 

definition to the language at issue here would constitute a breach of our duty to interpret 

the contract according to the evident intent of the parties.” Id. at 558, (citing Utica 

Mutual Insurance Co. v. Central Vermont Railway, Inc., 133 Vt. 292, 295,  336 A.2d 

200, 203 203 (1975). 

When the Court interprets the definition of “agency” and its statutory definition, its 

contextual meaning, the intention of the parties, what is reasonable under the circumstances, the 

general purpose of the Settlement Agreement, the common and approved usage of the term, the 

absence of a contrary definition, its plain and ordinary meaning, and the definition the parties 

agreed to; it is undeniable that the Cherokee Nation is not defined as a United States Agency 

under the Settlement Agreement.   Due to the aforementioned, the Cherokee Nation prays the 

Court grant its summary judgment and all other relief this Court deems just and equitable.  
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Dated:  August 7, 2014   Respectfully submitted, 

       

      /s/ Curtis N. Bruehl      

      Curtis N. Bruehl, OK Bar#19418  

      The Bruehl Law Firm, P.L.L.C. 

14005 N. Eastern Ave. 

      Edmond, OK 73013 

      Office:   (405) 509-6300 

      Facsimile: (405) 509-6268   

      Email:  curtbrue@gmail.com 

      Pro Hac Vice Counsel 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a true copy of the above document was served upon the attorneys of 

record for the Plaintiff and interested parties through the Court‟s electronic filing system 

(“ECF”) on August 7, 2014. 

 

  

      /s/Curtis N. Bruehl  
 

 

 

Case 1:13-cv-13010-IT   Document 70   Filed 08/07/14   Page 6 of 6


