
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 14-60679-CIV-LEONARD/GOODMAN 

 
 

LUJEN BRANDS, LLC, 
  

Plaintiff, 
 
vs.  
 
THE SEMINOLE TRIBE OF FLORIDA, INC., 
MICHAEL ULIZIO, CHRIS OSCEOLA and 
HARD ROCK CAFÉ INTERNATIONAL (USA), INC., 
 
 Defendants.  
__________________________________________________/ 

 
STOFI DEFENDANTS’ REPLY IN SUPPORT OF THEIR  
MOTION FOR RECONSIDERATION OF THE COURT’S  

AUGUST 22, 2014 PAPERLESS ORDER  
  

 Defendants, The Seminole Tribe of Florida, Inc., d/b/a Tribe, Inc. (“STOFI”), Mike 

Ulizio (“Mr. Ulizio”), and Chris Osceola (“Mr. Osceola”), (collectively, “STOFI Defendants”), 

hereby file their reply in support of their Motion for Reconsideration of the Court’s August 22, 

2014 Paperless Order (“Motion”) [ECF No. 38].  

I. INTRODUCTION 

 In its pending Motion for Reconsideration, STOFI seeks to prevent any merits discovery 

from being conducted both during the 45-day period established by the Court, and during the 

pendency of any re-filed motion seeking dismissal of the Action on tribal sovereign immunity 

grounds.  It is undisputed that STOFI is a Section 17 corporation under the Indian 

Reorganization Act of 1934.  Under binding precedent, STOFI enjoys sovereign immunity unless 

STOFI has expressly waived it.   
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In its Motion for Reconsideration, STOFI also seeks to preclude Lujen from conducting 

any discovery into its financial affairs, operation and structure.  The discovery Lujen seeks is 

admittedly based on an inapplicable case out of the 10th Circuit (Breakthrough) that did not 

involve a Section 17 corporation at all.   The financial affairs of STOFI are irrelevant to the 

Court’s ultimate analysis as to whether STOFI, as a Section 17 entity, has waived its sovereign 

immunity.  Thus, no discovery should be permitted on these issues either.   

Fatal to Lujen’s opposition is the fact that the question of whether a Section 17 

corporation such as STOFI has the protections of sovereign immunity has already been answered 

in the affirmative in this jurisdiction.  All other Federal and State courts that have addressed the 

same issue have reached the same conclusion.  In fact, there is not one case cited by Lujen in its 

Response in Opposition to the Motion (“Response”) [ECF No. 46], in which a Section 17 

corporation like STOFI was subjected to Breakthrough-based financial discovery.   

Plaintiff’s Response attempts two feats neither of which successfully oppose STOFI’s 

Motion to have the Court limit the scope of sovereign immunity “jurisdictional” discovery.  First, 

the Response is based on a fundamental misapprehension of the settled law of tribal sovereign 

immunity.  Lujen wrongly believes that a Section 17 corporation like STOFI can lose its 

entitlement to sovereign immunity depending upon how it conducts its business affairs.  In 

Lujen’s world (but under no case law), there must be some sort of sliding scale providing that the 

more economically successful or profitable a Section 17 corporation is (or to paraphrase the 

Response, the less “governmental” the Section 17 economic entity is), the less it is entitled to 

sovereign immunity protection.  Unfortunately for Lujen here, there is absolutely no case law 

that holds that a trial court (or discovery) is permitted to delve into the business affairs and 

operations of a Section 17 corporation to determine in the first instance whether it enjoys the 
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protections of sovereign immunity.  To the contrary, the prevailing law in this jurisdiction, which 

goes unrefuted in the Response, is that: (a) STOFI is a Section 17 corporation; (b) a subordinate 

economic unit of the Tribe, and (c) thus enjoys sovereign immunity protection deriving from the 

Tribe.  Simply put, Lujen can point to no cases in which Breakthrough-like discovery was 

permitted against a Section 17 corporation, or where the corporation’s successes (or failures) in 

the business sphere mattered to the sovereign immunity analysis. 

Lujen’s frequent reference to Defendant Hard Rock Café International (USA), Inc.’s 

(“HRCI”) lack of sovereign immunity status in its Response further demonstrates its 

misapprehension of the law in this area.  It is undisputed that HRCI is not a Section 17 

corporation and does not enjoy any sovereign immunity protection.  HRCI’s status is of no 

moment to the decision that will be before the Court: whether STOFI has expressly waived its 

Section 17 sovereign immunity status to permit Lujen’s suit to be maintained against it, or not. 

 Second and finally, Lujen’s fails to address at all the “merits discovery” issue raised in 

the Motion for Reconsideration.  STOFI has asserted that interpreting the Order to require it to 

participate in “merits discovery” before the Court decides the sovereign immunity subject matter 

jurisdictional issue would be error.  Lujen, by its silence, concedes that once the limited 

jurisdictional discovery period is completed, and if STOFI renews its motion to dismiss for lack 

of subject matter jurisdiction, there can be no other discovery conducted in the case until the 

issue is finally decided.  As a result, the Court should not hesitate to grant the Motion for 

Reconsideration to preclude merits discovery until the immunity issue is decided because it is 

both a correct statement of the law, and unopposed. 
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II. ARGUMENT 
 

A. Lujen Fails To Address, And Therefore Concedes, That Requiring The STOFI 
Defendants to Participate in Merits Discovery Before Resolution of The Tribal 
Sovereign Immunity Issue Would Vitiate Sovereign Immunity. 
 
In the Motion, the STOFI Defendants assert that in accord with prevailing legal authority, 

they should be excused from merits discovery pending the Court’s resolution of the issue of 

tribal sovereign immunity.  [ECF No. 38 at 3-5].  Plaintiff fails to address this assertion in its 

Response and, thus, by implication concedes that permitting merits discovery in advance of a 

ruling on tribal sovereign immunity would be error here.  See generally [ECF No. 46].  

Accordingly, for the reasons set forth in the Motion, the Court should grant reconsideration, and 

excuse the STOFI Defendants from participating in merits discovery until such time as the Court 

rules on the re-filed Motion to Dismiss for Lack of Subject Matter Jurisdiction based on tribal 

sovereign immunity.1  

B.  Plaintiff Fails to Refute That Maryland Casualty Co. Controls And That 
Jurisdictional Discovery Into Whether STOFI is a Subordinate Economic Entity of 
The Seminole Tribe of Florida is Not Proper. 
 
It is undisputed that STOFI is a Section 17 federal corporation chartered and approved 

pursuant to the Indian Reorganization Act of 1934.  Yet, in its Response, Plaintiff fails to cite to 

a single case in which a Section 17 corporation was compelled to participate in discovery as to 

its subordinate economic entity status.  In fact, the leading case relied upon by Plaintiff, 

Breakthrough Mgmt. Grp. Inc. v. Chukchansi Gold Casino and Resort, 629 F.3d 1173 (10th Cir. 

2010), does not involve a Section 17 corporation, but rather a tribal corporation. 

1  The STOFI Defendants anticipate that they will re-file their Motion to Dismiss within 
two weeks of the close of the forty-five day jurisdictional discovery period.  If they do not, it 
would be appropriate for merits discovery to proceed after the two-week period expires. 
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Certainly, in this Circuit, Maryland Casualty Co. v. Citizens Nat’l Bank of West 

Hollywood, 361 F.2d 517 (5th Cir. 1966), is the controlling case.  Indeed, contrary to Plaintiff’s 

assertion that Maryland Casualty Co. “may no longer apply,” [ECF No. 46 at 2], it has not been 

overturned by the Eleventh Circuit or the U.S. Supreme Court.  According, it remains the 

binding precedent and under it STOFI, as a Section 17 corporation, is a subordinate economic 

entity of the Tribe and enjoys sovereign immunity.  So, any jurisdictional discovery permitted 

cannot attack the Section 17 status (and, thus, the entitlement to sovereign immunity) enjoyed by 

STOFI. 

1. STOFI’s Economic Status (And Discovery Related Thereto) is Not Relevant to 
Whether STOFI Has Sovereign Immunity. 

 
Throughout the Response and in its discovery requests, Plaintiff focuses on STOFI’s 

commercial activities and for-profit status.  Indeed, Section 17 corporations, by their nature, are 

economic creatures.  However, there is no legal authority to support Plaintiff’s argument (or its 

discovery requests) that the more economic/commercial a Section 17 entity is, the less sovereign 

immunity it enjoys.   

Even accepting Plaintiff’s contentions in its Response as true (which they are not), 

namely that STOFI’s commercial activities have changed in the years since Maryland Casualty 

Co. was decided and that STOFI has a “non-governmental character,” [ECF No. 46 at 3, 5], these 

matters have no significance with respect to whether STOFI, a Section 17 corporation, is a 

subordinate economic entity of the Tribe cloaked with sovereign immunity.  In the seminal case 

Maryland Casualty Co., which has remained the law in this Circuit for forty-five (45) years, the 

Fifth Circuit recognized that STOFI was incorporated pursuant to 25 U.S.C. §477, which 

provides, in pertinent part, that: 
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The Secretary of the Interior may, upon petition by any tribe, issue a 
charter of incorporation to such tribe: Provided, That such charter shall 
not become operative until ratified by the governing body of such tribe. 
Such charter may convey to the incorporated tribe the power to 
purchase, take by gift, or bequest, or otherwise, own, hold, manage, 
operate, and dispose of property of every description, real and personal, 
including the power to purchase restricted Indian lands and to issue in 
exchange therefor interests in corporate property, and such further powers 
as may be incidental to the conduct of corporate business, not inconsistent 
with law….  Any charter so issued shall not be revoked or surrendered 
except by Act of Congress. 

 
25 U.S.C. § 477 (emphasis added).  The statute, by its express language, designates the Section 

17 entity as “the incorporated tribe,” and, thus, in interpreting the statute, the Fifth Circuit 

recognized that STOFI has sovereign immunity as derived from the Tribe’s sovereign immunity. 

Maryland Casualty Co., 361 F.2d at 520.  Further, the powers granted to a Section 17 

corporation are only those which the U.S. Secretary of the Interior, by the terms of the charter, 

conveyed to it. Id. Accordingly, any waiver of STOFI’s sovereign immunity can only be 

accomplished pursuant to the Charter.  Id.2 

 Indeed, the Maryland Casualty Co. Court rejected the very contention that Plaintiff 

argues in its Response, namely that although STOFI is a Section 17 corporation, its commercial 

activities somehow weaken or even abrogate its sovereign immunity.  [ECF No. 46 at 4-5].   

Specifically, Maryland Casualty Co. stated the following with respect to STOFI: 

The fact that the Seminole Tribe was engaged in an enterprise private or 
commercial in character, rather than governmental, is not material.  It is in 
such enterprises and transactions that the Indian Tribes and the Indians need 

2  The Eleventh Circuit is not alone in recognizing that a tribe’s incorporation under Section 
17 does not divest it of sovereign immunity.  The Sixth Circuit, in Memphis Biofuels, LLC v. 
Chickasaw Nation Indus., Inc., 585 F.3d 917 (6th Cir. 2009), reached the same conclusion. It 
held that 25 U.S.C. § 477, which is silent as to sovereign immunity, is construed in favor of 
sovereign immunity.  This is because Congress must expressly abrogate a Section 17 entity’s 
sovereign immunity, which it has not done.  See id. at 920-21(citing Okla. Tax Comm’n v. 
Citizen Band Potawatomi Tribe of Okla., 498 U.S. 505, 509 (1991); Santa Clara Pueblo v. 
Martinez, 436 U.S. 49, 58 (1978)). 

6 
 

                                                 

Case 0:14-cv-60679-JAL   Document 48   Entered on FLSD Docket 09/17/2014   Page 6 of 11



protection . . . To construe the immunity to suit as not applying to suits on 
liabilities arising out of private transactions would defeat the very purpose of 
Congress in not relaxing the immunity, namely the protection of the interests 
and property of the tribes and the individual defendants.  

 
Maryland Casualty Co., 361 F.2d at 521-22.  In fact, the assertion that STOFI’s commercial 

character has any bearing on its sovereign immunity is belied not only by Maryland Casualty 

Co., but also by Tribal Ordinance C-01-95, which was enacted after Maryland Casualty Co. was 

decided and was approved by the U.S. Department of the Interior.  The Ordinance expressly 

prescribes that: 

[T]he Seminole Tribe of Florida, its subordinate economic and 
governmental units as well as tribal officials, employees and authorized 
agents are immune from suit brought by any third-party in any state or 
federal court absent the clear, express and unequivocal consent of the 
Seminole Tribe of Florida or the clear, express and unequivocal consent of 
the United States Congress.   This immunity shall apply whether the Tribe 
or any subordinate economic or governmental unit is engaged in a 
private enterprise or governmental function . . . 

 
(ECF No. 14-2 at 4).   

 Thus, Plaintiff has failed to refute that it is well-settled that STOFI, as a Section 17 

corporation, is a subordinate economic entity of the Tribe.   Accordingly, Plaintiff is not entitled 

to discovery into the “financial relationship of the Tribe and STOFI” and whether a judgment 

would “touch the tribal treasury,” [ECF No. 46 at 3] because those issues concern whether 

STOFI is, in fact, a subordinate economic entity of the Tribe, which has already been answered 

in the affirmative.3 

3  Plaintiff’s reliance on Gavle v. Little Six, Inc., 555 N.W. 2d 284 (Minn. 1996) misses the 
mark.  That case concerns a tribal corporation, not a Section 17 entity.  Indeed, although 
distinguishable on the facts, the Gavle court held that the non-Section 17 corporation was, in 
fact, entitled to sovereign immunity.  It recognized that if it were to reject the corporation’s claim 
of sovereign immunity, it would constitute an “intrusion” into “centuries old common law and 
federal policy without the slightest suggestion from Congress or the United States Supreme 
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2. Plaintiff Fails to Cite to a Single Case in Which a Court Used The 
Breakthrough Factors to Conclude That a Section 17 Corporation Was Not 
Entitled  Sovereign Immunity. 

 
 Again, throughout the Response, Plaintiff adopts a fallacy and then crafts its argument in 

accord with it.  There is no legal authority to support the specious contention that the economic 

character of STOFI, a Section 17 corporation, affects its sovereign immunity such that the more 

commercial it is, the less sovereign immunity it enjoys.   As set forth in Maryland Casualty Co., 

STOFI enjoys sovereign immunity because it is a Section 17 corporation.  Thus, a factor-based 

test to determine whether a Section 17 corporation enjoys sovereign immunity, [ECF No. 46 at 

5], is neither necessary nor in line with the prevailing law.4   

 Despite this precedent, Plaintiff continues to insist that Breakthrough Mgmt. Grp. is 

relevant to the analysis.  It is not.  Plaintiff does not cite to a single case in which the factors set 

forth in Breakthrough Mgmt. Grp. Inc. were utilized to find that a Section 17 entity did not have 

sovereign immunity.  Indeed, the only case Plaintiff identifies that even references Breakthrough 

Mgmt. Grp. with respect to a Section 17 entity is Inglish Interests, LLC v. Seminole Tribe of Fla., 

Inc., 2011 WL 208289 (M.D. Fla. Jan. 21, 2011).  [ECF No. 46 at 3-4].  But, Inglish Interests is 

of no help to Plaintiff’s position.  While Inglish Interests cited generally to Breakthrough Mgmt. 

Grp. as an aside, it did not apply the factors.  Indeed, the Inglish Interests Court held that “it is 

clear from Maryland Casualty that the Tribe did not lose its sovereign immunity simply by being 

incorporated pursuant to § 477.”   2011 WL 208289, at *5.  STOFI is a Section 17 corporation 

Court that sovereign immunity for tribal corporations is now to be abandoned.”  Id. at 296 (citing 
United States v. Wheeler, 435 U.S. 313 (1978).  
4  Contrary to Plaintiff’s contentions [ECF No. 46 at 3, 4], STOFI’s Motion to Dismiss did 
not admit or evidence either that STOFI is a separate and distinct commercial entity from the 
Tribe or that the Tribe “is insulated from the corporate debts and obligations of STOFI.”  These 
contentions are unsupported and also irrelevant to the analysis herein. 
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and has sovereign immunity unless waived by its Charter (which it is not) or by a contract (of 

which there is none in this lawsuit).  Put simply, Breakthrough Mgmt. Grp. is inapt. 

3. Plaintiff’s Attempt to Conflate STOFI And Its Sovereign Immunity With HRCI 
is a Red Herring. 
 

 In its Response, Plaintiff mentions the Tribe and gaming, and that Defendant Hard Rock 

Café International, Inc. (“HRCI”) does not have sovereign immunity so STOFI should not either.  

[ECF No. 46 at 3].  It is unclear what point Plaintiff is trying to make with these contentions.  In 

any event, it is undisputed  that HRCI is not a Section 17 entity and, therefore, does not enjoy 

sovereign immunity.  That is of no relevance, however, to whether STOFI is a Section 17 entity 

and has sovereign immunity.   

III. CONCLUSION5 
 

For the reasons discussed above and in the STOFI Defendants’ Motion for 

Reconsideration, the Motion should be granted.  Upon reconsideration, the STOFI Defendants 

should be excused from participating in merits discovery until such time as the Court rules on the 

re-filed Motion to Dismiss for Lack of Subject Matter Jurisdiction based on tribal sovereign 

immunity.  Additionally, the Court should further define jurisdictional discovery to specify that 

the discovery will address only waiver of sovereign immunity and the alleged actions of Messrs. 

Ulizio and Osceola, and not whether STOFI is a subordinate economic entity of the Tribe. 

Finally, under no circumstances should discovery based on the 10th Circuit Breakthrough case be 

permitted.  

     
 
 

5  Plaintiff agrees with the STOFI Defendants that the forty-five day jurisdictional 
discovery period should begin following the Court’s Order regarding the Motion for 
Reconsideration.   [ECF No. 46 at 5].  
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      Respectfully submitted, 
 

WEISS SEROTA HELFMAN  
PASTORIZA COLE & BONISKE, P.L. 

    Counsel for The Seminole Tribe of Florida, Inc., 
Michael Ulizio and Chris Osceola  

                                       2525 Ponce de Leon Boulevard, Suite 700 
Coral Gables, Florida 33134  
Telephone: (305) 854-0800 
Facsimile: (305) 854-2323 
 
 
By: /s/ Michael S. Popok      

    Michael S. Popok 
    Florida Bar No. 44131 
    mpopok@wsh-law.com 

Alicia H. Welch 
Florida Bar No. 100431 
awelch@wsh-law.com 
 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on September 17, 2014, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served on this day on all counsel of record or pro se parties identified on the Service List 

below in the manner specified, either via transmission of Notices of Electronic Filing generated 

by CM/ECF or in some other authorized manner for those counsel or parties who are not 

authorized to receive electronically Notices of Electronic Filing. 

 
/s/ Alicia H. Welch        

 Alicia H. Welch  
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SERVICE LIST 
  

Stefanie C. Moon, Esq. 
S.C. MOON LAW 
1408 S. Andrews Avenue,  
Ft. Lauderdale, FL 33316 
scmoon@scmoonlaw.com  
 
 

Michael S. Popok, Esq. 
Alicia H. Welch, Esq. 
WEISS SEROTA HELFMAN  
PASTORIZA COLE & BONISKE, P.L. 
Counsel for The Seminole Tribe of Florida, 
Inc., Michael Ulizio, and Chris Osceola 
2525 Ponce de Leon Boulevard, Suite 700 
Coral Gables, Florida 33134  
Telephone: (305) 854-0800 
Facsimile: (305) 854-2323 
mpopok@wsh-law.com 
awelch@wsh-law.com 
szavala@wsh-law.com 
jfuentes@wsh-law.com 
 
Hillary Jacey Kaps, Esq. 
Brooke Lisa Ehrlich, Esq. 
RUMBERGER, KIRK @ CALDWELL, P.A. 
Counsel for Hard Rock Café International 
(USA), Inc. 
Brickell City Tower, Suite 3000 
80 S.W. 8th Street (33130-3037) 
Miami, Florida  33101 
jkaps@rumberger.com 
behrlich@rumberger.com 
docketingmiami@rumberger.com 
rgispert@rumberger.com 
lpolo@rumberger.com 
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