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SUMMARY OF ISSUES TO BE DECIDED 
 

1. Whether there is a discovery sanction imposed against the State of Texas that 
 prohibits undercover inspections to determine whether the Pueblo Defendants  

are in compliance with the previous injunction. 
 

2. Whether the testimony and evidence of Lt. Tom Loper and Sgt. Marcos Martinez 
acting in their private person capacities (and not as peace officers) in conducting an 
undercover inspection, and whether the testimony and evidence of Sgt. James 
Ferguson acting in his private person capacity (and not as a peace officer) in 
conducting an agreed open inspection, should be excluded from consideration in the 
response to the Pueblo Defendants’ Motion for Summary Judgment.   
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IN THE UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION  
 
STATE OF TEXAS, § 

Plaintiff § 
 § 
v. § 
 §   
YSLETA DEL SUR PUEBLO, PUEBLO § 
REGULATORY COMMISSION, the §              
TRIBAL COUNCIL, TRIBAL §  No. EP-99-CA-00320-KC 
GOVERNOR FRANCISCO PAIZ §    
or his SUCCESSOR, § 
            Defendants      §   
________________________________________________________________________ 
TO THE HONORABLE KATHLEEN CARDONE:  

 
PLAINTIFF TEXAS’ RESPONSE TO PUEBLO DEFENDANTS’  

MOTION TO EXCLUDE EVIDENCE  
 
 Plaintiff State of Texas makes this Response to the Pueblo Defendants’ Motion to 

Exclude Evidence Offered by Plaintiff in Opposition to Motion for Summary Judgment, ECF No. 

471, and in support would show as follows: 

I.  INTRODUCTION 

The Pueblo Defendants’ Motion to Exclude is brought on two grounds, that there was a  

prior discovery sanction imposed on Plaintiff Texas under Federal Rules of Civil Procedure, Rule 

37(b)(2)(A)(ii) which sanction would prohibit undercover inspections; and that the three 

inspectors testimony and evidence obtained was not admissible evidence to prove a factual 

dispute in summary judgment pursuant to Rule 56(c)(2). Neither ground is supported by law or 

fact.   

 First, as more fully explained in the Factual Background below, there was no sanction 

imposed against Plaintiff Texas for discovery abuse by any Court which limited inspections to a 
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monthly review of the books and records.  To the contrary, the prior conflicts involved a 

remedial measure requested by Plaintiff Texas against the Pueblo Defendants for monthly 

inspections of the books and records of gambling activities and that remedy was upheld on 

appeal as “additional discovery”1 and not, as argued by the Pueblo Defendants, as an exclusive 

remedy for contempt inspections in the future.  

 Fortunately, the very grounds for today’s motion to exclude were the same grounds 

asserted by the Pueblo Defendants earlier appeal of the monthly inspection of their books and 

records.  Today, as in 2009, the Pueblo Defendants argue that it is an improper exercise of 

Plaintiff Texas’ regulatory authority over federal Tribal lands for Plaintiff to conduct undercover 

inspections. 

 Just as that argument failed in the initial 2009-2011 decisions, it should fail today. Both 

this Court and the Fifth Circuit have previously found that the remedial discovery relief of 

inspection of the Pueblo Defendants books and records of gambling does not exceed the 

authority of Plaintiff Texas under the Restoration Act, and that ruling is instructive on the current 

issue as to undercover inspections. See ECF No. 281 and ECF No 324, and their appellate 

affirmation to permit monthly inspections in Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 326, 

329-31 (5th Cir. 2011).  

Second, the Restoration Act treats Texas criminal law relating to gambling as surrogate 

federal law2 to be applied to the Pueblo Defendants here on their federal reservation by the 

equitable remedy of a civil injunction suit only.3  As a result, Texas law permits Texas peace 

                                                 
1 Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 326(5th Cir. 2011).   
2 See 25 USCA 1300g-6(a); and Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 326 (5th Cir. 2011).   
3 See 25 USCA 1300g-6(c). 
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officers (which all three inspectors are4) to act as private citizens and business invitees of the 

Pueblo Defendants to conduct inspections of gambling casinos5 and observe what members of 

the general public observe, and to report those observations in petitions to this Court for 

injunctive and later contempt relief. There are no allegations by the Pueblo Defendants that any 

inspector peace officers from Plaintiff Texas have seized any illegal gambling devices, seized 

illegal cash proceeds from same, nor made any criminal arrests, as they would otherwise be 

authorized to do when acting as peace officers rather than private persons. Careful compliance 

with Tribal sovereignty was followed by all three inspectors. 

Finally, the Pueblo Defendants waived this argument as to Sgt. James Ferguson since 

they actually consented to his inspection, see ECF No. 469.2, Ex 1, p. 1. Pueblo Defendants’ 

motion completely ignores the summary judgment evidence produced from the agreed inspection 

of May 6, 2014 which contains videos of gambling casino operations and photos and records of 

cash payment.  In fact, at page 4 of the motion to exclude, they ignore the fact that all of the 

evidence from the May 6th inspection this year was obtained by agreement with them. They paint 

it all as “undercover” inspections when in fact it was not so. As a result, Pueblo Defendants have 

waived any objection to the manner of inspection by Sgt. James Ferguson. All of this evidence 

would create a fact issue precluding summary judgment under Rule 56, Federal Rules of Civil 

Procedure. 

  

                                                 
4 See Exhibits 19-21 attached to Plaintiff’s summary judgment response. ECF Nos. 469-42; 469-43; and 469-44. 
5 Indeed, this Court granted the Plaintiff Texas’ first Motion for Contempt on July 30, 2009, ECF No. 281 and relied 
upon the testimony and evidence presented by two undercover Department of Public Safety Troopers to do so, id 
pp.4-6.  Unlike the first Contempt hearing, today the Pueblo Defendants are seeking to exclude testimony and 
evidence from Sgt. James Ferguson who did not engage in any undercover investigations, and instead performed an 
inspection by agreement with the Pueblo Defendants.   
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II. FACTUAL BACKGROUND 

 This Court granted the Plaintiff Texas’ first Motion for Contempt on July 30, 2009, ECF 

No. 281 and relied upon the testimony of two undercover Department of Public Safety Troopers 

to do so, id pp.4-6.  As part of the remedy against the Pueblo Defendants for contempt, the 

Pueblo Defendants were ordered to both “CEASE and DESIST in the operation of gaming 

devices in a manner that rewards the player with cash or the equivalent of cash6…” and to “allow 

the designated representatives of the State of Texas access on a monthly basis to the Casino and 

any other location at which gaming activities are conducted by defendants…”  This second 

remedy was, and is, a remedy of contempt against the Pueblo Defendants, and has never been 

construed as a limitation or remedy of contempt against the Plaintiff Texas.7   

 The Pueblo Defendants were unhappy with this additional (not exclusive) discovery 

remedial inspection right granted to Plaintiff Texas as a remedy for the Pueblo’s contempt, and 

they filed their Opposed Motion for Limited Amendment of the Order Granting Motion For 

Contempt, ECF No. 294, making similar arguments as they do here in their current Motion to 

Exclude, ECF No. 471 that Plaintiff Texas was asserting regulatory authority by exercising its 

right of inspection of the books and records of illegal gambling by the Pueblo Defendants, see 

ECF No 294, pp 4-7. Tellingly, in the 2009-2011 appeals, the Pueblo Defendants did not 

question any other aspects of the July 2009 Contempt Order, including the use of undercover 

investigators by Plaintiff Texas to gather evidence for contempt, and the only remedy they sought 

was to amend the Contempt Order to “…delete that portion granting state government monthly 

                                                 
6 This provision prohibiting gaming machines “that rewards the player with cash” is the focus of the current Fifth 
Amended Motion for Contempt ECF No. 423 as well as the subject of Pueblo Defendants’ motion for summary 
judgment ECF No. 468 now pending. 
7 See e.g. Welk v. GMAC Mortgage, LLC., 2014 WL 223389 (Dist. Ct. Minn. 2014) at p. 7 quoting from Texas v 
Ysleta Del Sur Pueblo, 431 Fed. Appx. 326, 329-31 (5th Cir. 2011).   
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‘access to all books and records relating to the conduct of gaming to ensure continued 

compliance with the terms of the injunction.’” id at p. 8.  They did not otherwise appeal their 

contempt of this Court by conducting illegal gambling in violation of the prior Injunction.  

 Plaintiff Texas joined issue on the question of whether the remedial action of a monthly 

right inspection of the books and records for the Pueblo’s contempt is a “regulatory” action, ECF 

No. 295, pp. 4-7, and this Court on July 29, 2010, entered its Order to modify its previous 

contempt Order only by inserting limiting language to limit the right of inspection to the Pueblo 

Defendants’ gambling device records, rather than permitting inspection by Plaintiff Texas of all 

their books and records. Again, the 2009-2011 appeals contain no discussion of a sanction 

against the state of Texas or any limitation on undercover inspections by the Plaintiff State of 

Texas.  As a result, it was the Pueblo Defendants, not the Plaintiff Texas, that appealed the 2009 

contempt ruling by this Court –but only as to the remedial sanction of monthly inspection of the 

books and records, and that appeal was heard and decided adversely to the Pueblo Defendants by 

the Fifth Circuit in Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 326, (5th Cir. 2011).     

 On appeal, the Fifth Circuit held that “As the district court only authorized additional 

discovery and did not delegate any regulatory, enforcement, or adjudicatory power to the State, it 

did not exceed its authority when it granted the contempt order authorizing state agents to inspect 

the Tribe’s gaming records.”  Id. at p. 331. There is an absence of any language in this opinion to 

indicate that this was a sanction against the Plaintiff Texas limiting Plaintiff from conducting 

undercover inspections as argued here now for the first time by the Pueblo Defendants.  

III. ARGUMENT 

A. No prior sanction Order exists against Plaintiff Texas regarding undercover inspections.  
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 As shown above, there is no prior sanction Order against Plaintiff Texas to circumscribe 

undercover inspections by Plaintiff Texas; but there is a surviving analogous Contempt Order 

against the Pueblo Defendants which found the monthly inspections of their books and records 

of gambling activity was not an improper exercise of Plaintiff Texas’ regulatory authority, and 

treated that monthly inspection as an “additional” discovery remedy only.8   

 The Order granting the first Motion for Contempt on July 30, 2009, ECF No. 281, was 

based upon the testimony of two undercover Department of Public Safety Troopers, id pp.4-6.  

This Court ordered the Pueblo Defendants to cease their “…operation of gaming devices in a 

manner that rewards the player with cash or the equivalent of cash9…” and to “allow the 

designated representatives of the State of Texas access on a monthly basis to the Casino and any 

other location at which gaming activities are conducted by defendants…”  This second remedy 

of monthly records inspections was strictly a remedial contempt remedy against the Pueblo 

Defendants, and the record is silent as to any counter-sanction being imposed against Plaintiff 

Texas which would limit in any way its use of undercover inspectors acting as private citizens 

(see below). Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 326, 329-31 (5th Cir. 2011).   

B. Texas law as surrogate federal law allows undercover inspections of illegal gambling 
facilities by peace officers who act as private person. 

 
As the Fifth Circuit previously held in this case, “…the State brought its motion for  

contempt in the context of a larger, lengthy, civil litigation proceeding.  And, the State was 

acting not in a prosecutorial role or as a representative of the public, but directly as the 

                                                 
8 Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 326, 331(5th Cir. 2011).   
9 This provision prohibiting gaming machines “that rewards the player with cash” is the focus of the current Fifth 
Amended Motion for Contempt ECF No. 423 as well as the subject of Pueblo Defendants’ motion for summary 
judgment ECF No. 468 now pending. “When the Tribe offered cash prizes in excess of five dollars, it violated the 
terms of the injunction, i.e., that it adhere to Texas gaming law, and thus was refusing to do a commanded act.” 
Texas v. Ysleta Del Sur Pueblo, 431 Fed. Appx. 326, 330 (5th Cir. 2011).   
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complainant, as it was entitled to do under the Restoration Act.” Texas v Ysleta Del Sur Pueblo, 

431 Fed. Appx. 326, 330 (5th Cir. 2011).   

Here, Texas Penal Code provisions regarding illegal gambling are applied to the Pueblo  

Defendants through the provisions of the Restoration Act, 25 USCA 1300g-6(a); and see Texas v 

Ysleta Del Sur Pueblo, 431 Fed. Appx. 326(5th Cir. 2011) (citing Ysleta I opinion, 36 F.3d at 

1335, “…and the Tribe must conform to those laws unless it can persuade Congress to amend or 

repeal the Restoration Act.” Id.    

 As shown above, both this Court and the Fifth Circuit have relied on undercover 

investigation evidence to determine if the Pueblo Defendants are engaged in illegal gambling, 

see Order of July 30, 2009, ECF No. 281, pp.4-6.  Moreover, in U.S. v. Davis, 690 F.3d 330, 

334-335 (5th Cir. 2012) the Court relied on undercover investigators evidence produced to affirm 

criminal convictions of several defendants who, like the Pueblo Defendants here, were operating 

an illegal lottery under the pretext of operating a legal sweepstakes.  

 At issue here is whether peace officers who enter Pueblo Defendants’ gambling 

establishments as members of the business invitees general public, and who engage in 

undercover gambling for a later complaint for civil contempt are acting as Texas peace officers 

Fortunately, Texas law is clear on the very point (in the Fourth Amendment context) of this 

motion to exclude evidence—Texas state courts have rejected the Pueblo Defendants’ 

exclusionary rule theory that undercover investigators could not act as a business invitee member 

of the general public to conduct undercover investigations such as this one for illegal gambling 

operations See e.g. Halili v State, 430 S.W.3d 549, (Tex.App.—Houston (14th Dist.) 2014. In 

Halili,  the court held that: 

 Officer Pray, acting as a private person, did not procure evidence illegally. Officer Pray did not commit a 
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 trespass; he was invited into the game room to play on appellant's gambling devices. Officer Pray played on 
 the machines and stated in a probable cause affidavit that the machines fit the definition of “gambling 
 devices.” Officer Pray did not seize appellant's gambling devices before getting a warrant, and Officer Pray 
 did not make a warrantless arrest of any person involved. Accordingly, Officer Pray's conducting an 
 investigation outside his jurisdiction does not relate to the purpose of the exclusionary rule, and appellant 
 lacks standing to complain about Officer Pray's extra-jurisdictional observations included in a probable 
 cause affidavit. Id., at p. 555. 
 
 Here, there is nothing in  the Plaintiff’s Fifth Amended Motion for Contempt, the 

inspection reports, or the other summary judgment evidence offered by either party to suggest 

that any of the Plaintiff Texas inspectors went anywhere other than public places. In addition, 

Sgt. Ferguson went to public places10 accompanied by Pueblo Defendants security officers and 

attorneys, so he did not witness or gather evidence except by their consent and previous 

agreement.  Oddly, the Pueblo Defendants raise no authenticity objections to any of the evidence 

produced by these three Plaintiff inspectors.  Instead, the focus of this motion to exclude rests 

solely on the occupation of the three inspectors, not any of their actions, nor on any actual 

evidence of illegal gambling gathered by these inspectors. 

 At pages 6-7 of their motion to exclude, the Pueblo Defendants cite several cases for the  

proposition that “…no one is allowed on the Pueblo, including its Entertainment Centers, 

without the Pueblo’s consent.” They base their argument on the Pueblo Defendants’ sovereign 

immunity as a federally recognized Tribe.  This argument should be rejected on two grounds, 

viz., none of these cases involve the core issue of undercover inspections by peace officers acting 

in a personal capacity; and a closer reading of the cases cited by the Pueblo Defendants show 

that the Supreme Court has retreated from the global tribal sovereign immunity doctrine in cases 

involving State jurisdiction granted by Congress, which is the core of Pueblo Defendants’ 

argument. 

                                                 
10 No undercover work was performed by Sgt. Ferguson. See Exs. 1, 20, and 28 attached to Plaintiff’s Response to 
motion for summary judgment, ECF No. 469.   
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 First, none of those cases address the actual subject of this motion to exclude—are peace 

officers acting as private persons (and who do not seize illegal gambling devices and arrest 

owners) allowed to inspect the premises as any business invitee member of the general public?  

For example, cited at p. 6 of their motion to exclude, the Pueblo Defendants rely on a series of 

cases such as Washington v. Confederated Tribes of Colville Indian Reservation, 447 US 134; 

100 S.Ct. 2069 (1980) which answered a question of  “…efforts by the State of Washington to 

apply various state taxes and other laws to transactions and activities occurring on Indian 

reservations.”  The State of Washington imposed a cigarette excise tax and a “general retail sales 

tax on sales of personal property” and took steps to “assume civil and criminal jurisdiction over 

the affected reservations.”   

 Likewise, the Pueblo’s reliance on Merrion v. Jicarilla Apache Tribe et al, 455 US 130; 

102 S.Ct. 894 (1982) is misplaced because Merrion concerned a lawsuit by lessees of oil and gas 

from the Tribe's reservation lands who “challenge an ordinance enacted by the Tribe imposing a 

severance tax on ‘any oil and natural gas severed, saved and removed from Tribal lands.’” and 

the Supreme Court “…granted certiorari to determine whether the Tribe has the authority to 

impose this tax, and, if so, whether the tax imposed by the Tribe violates the Commerce Clause.”

 The cases of  McClanahan v. State Tax Comm. Of Arizona, 411 US 164; 93 S.Ct. 1257, 

(1973) and Oklahoma Tax Comm. v. Sac & Fox Nation, 508 US 114; 113 S.Ct. 1985  (1993) 

involve a federally recognized Tribe’s challenge to State efforts to tax income of tribal members 

or impose motor vehicle excise taxes.  There are no allegations made in any of the cases cited on 

pp. 6-7 of Pueblo Defendants’ motion to exclude that deal specifically with inspections by State 

peace officers acting in their private capacity.   
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 Second, in cases where federal statutes provide for specific State actions, such as the 

Restoration Act which provides the injunction remedy11 to the Plaintiff Texas, even the cases 

cited by the Pueblo Defendants reject their legal theory that State action is controlled by their  

Tribal sovereign immunity and provide instead that:  

 Finally, the trend has been away from the idea of inherent Indian sovereignty as a bar to 
 state jurisdiction and toward reliance on federal pre-emption. See Mescalero Apache 
 Tribe v. Jones, 411 U.S. 145, 93 S.Ct. 1267, 36 L.Ed.2d 114. The modern cases thus tend 
 to avoid reliance on platonic notions of Indian sovereignty and to look instead to the 
 applicable treaties and statutes which define the limits of state power.  
 McClanahan v. State Tax Comm. Of Arizona, 411 US 164, 172; 93 S.Ct. 1257, 
 1262(1973), cited at  p.6 of Pueblo Defendants’ motion to exclude.  
 
 See also Rice v. Rehner, 463 US 713, 718; 103 S.Ct. 3291, 3295 (1983).  These legal 

issues of sovereignty, pre-emption, and the intersection of the State of Texas right to pursue 

injunctive and contempt remedies against the Pueblo Defendants has already been decided 

against the Pueblo Defendants, see  Texas v Ysleta Del Sur Pueblo, 431 Fed. Appx. 328, 331 (5th 

Cir. 2011).  For this reason the discussion of the U.S.Constitution, Article I, § 8 Clause 3 and the 

reference to the Seminole Tribe of Florida v. Florida, 517 US 44; 116 S.Ct. 1114  (1996) is 

misplaced.  First, Seminole Tribe involved an IGRA12 tribe, not a Restoration Act Tribe, as are 

the Pueblo Defendants, and it involved Eleventh Amendment challenges to IGRA’s procedures 

to force a State compact—none of which have any relevance here.  The Pueblo Defendants’ 

motion to exclude argument at p. 7 ignores completely the provisions of the Restoration Act 

which provide the State of Texas a remedy of injunction and ultimately a contempt order from 

this court. See California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207, 107 S.Ct. 

                                                 
11 25 USC § 1300g-6(c ). 
12 Indian Gaming Regulatory Act, 25 USCA 2710 
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1083, 1087, 94 L.Ed.2d 244 (1987) which held that State laws “may be applied to tribal Indians 

on their reservations if Congress has expressly so provided.” Id. 

 Moreover, the Fifth Circuit in another IGRA case dealt with this same issue of Tribal 

sovereignty and State action permitted by Congress in Texas v. U.S., 497 F.3d 491, (5th Cir. 

2007), and held consistent with Cabazon above that State laws “may be applied to tribal Indians 

on their reservations if Congress has expressly so provided.” Id at p. 493. Like the Pueblo 

Defendants here with respect to their U.S. Constitution, Article I, § 8 Clause 3 argument, the 

Fifth Circuit rejected a similar argument that federal preemption conflicts should be controlled 

by general authority statutes, see id. at pp. 509-510. Here, the Restoration Act, 25 USC  

§ 1300g-6(c ) gives the Plaintiff Texas the right to bring injunctive actions in this Court for 

violations of law by the Pueblo Defendants, and nothing in Article I, § 8 Clause 3 of the 

Constitution changes that, nor proscribes undercover inspections by peace officers acting in a 

private person capacity only.  

CONCLUSION  

  ACCORDINGLY, Plaintiff Texas asks this Court to deny the Pueblo Defendants’ 

Motion to Exclude Evidence Offered by Plaintiff in Opposition to Motion for Summary Judgment 

and to deny their motion for summary judgment.   

      Respectfully submitted, 
 

       GREG ABBOTT 
      Attorney General of Texas 
 
      DANIEL T. HODGE 
      First Assistant Attorney General 
 
      DAVID C. MATTAX 

     Deputy Attorney General for Defense 
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     Litigation 
 

      JAMES “BEAU” ECCLES 
      Division Chief - General Litigation  
 
      s/ William T. Deane    
      William T. Deane 
      Texas Bar No. 05692500 
      Assistant Attorney General 
      General Litigation Division 
      David Glickler 
      Texas Bar No. 00787549 

       Assistant Attorney General 
       Criminal Prosecutions Division 
       P.O. Box 12548, Capitol Station 
       Austin, Texas 78711-2548 
       (512) 936-1534 
       (512) 320-0667 FAX 
       Attorneys for Plaintiff 

      bill.deane@texasattorneygeneral.gov 
      david.glickler@texasattorneygeneral.gov 
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