
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 
 
STATE OF TEXAS,     § 
       § 
  Plaintiff,    § 
       § 

v.      § 
       §   
YSLETA DEL SUR PUEBLO,   § 
TIGUA GAMING AGENCY, THE   § 
TRIBAL COUNCIL, TRIBAL    § 
GOVERNOR FRANCISCO PAIZ OR  § 
HIS SUCCESSOR,      § 
       § No. EP-99-CA-0320-KC 
  Defendants.    § 
 

PUEBLO DEFENDANTS’ REPLY IN SUPPORT OF  
MOTION FOR SUMMARY JUDGMENT  
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STATEMENT OF THE ISSUES 

1. Whether third-party sweepstakes like those offered at Ysleta del Sur Pueblo’s 

Entertainment Centers are expressly excluded from this Court’s prior injunction [ECF No. 165] 

and are legal under existing Texas law. 

 2. Whether the State of Texas’ ad hoc interpretation of what activities constitute 

illegal gambling misconstrues and is contrary to existing Texas law and this Court’s orders. 

3. Whether Texas law prohibits the use of video displays to read sweepstakes 

results.
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I. INTRODUCTION 

Plaintiff’s Response reveals precisely why its Motion for Contempt has no merit and why 

summary judgment against it is appropriate.  Plaintiff no longer argues many of the premises 

upon which the four iterations of its Motion for Contempt were based – either by now admitting 

they are “irrelevant” or by failing to offer any legal support.  Instead, in the introduction to its 

Response, Plaintiff now confirms that its opposition to summary judgment is limited:  “Summary 

judgment should be denied for two reasons”: consideration and who operates the sweepstakes.  

But “who operates the sweepstakes” is irrelevant under Texas law, as confirmed by Plaintiff’s 

voluntary dismissal of the sweepstakes vendors from this case.  And as to consideration, 

Plaintiff’s introduction only argues that “a fact issue exists on whether or not there as an option 

of free play for entry into the sweepstakes.” 

Although “whether or not there was an option of free play for entry into the sweepstakes” 

might have been the only remaining issue, no such fact issue exists here.  Plaintiff has admitted 

in discovery that there is an option of free play for entry into the sweepstakes.1  And Plaintiff 

does not dispute that patrons at the Entertainment Centers have on over a million separate 

occasions obtained no purchase necessary sweepstakes entries.  Faced with that overwhelming 

evidence, Plaintiff’s Response relies solely on a “pretextual analysis” argument despite the 

absence of any express Texas statute or case law supporting its position.  Response, ECF No. 

469 at 12-21.  But because the “pretextual analysis” argument is not part of any express Texas 

law, the Restoration Act bars the Plaintiff and the Court from applying it to the Pueblo 

Defendants.  25 U.S.C. § 1300g-6.   

                                                 
1 See Plaintiff’s Responses to Respondent Xcite Amusement Inc.’s Requests for Admissions 
attached as Exhibit 1(“REQUEST NO.5: Admit that Xcite offers Sweepstakes at the Facility in 
which there is an alternative means of entry that does not require consideration. RESPONSE: 
Admit.”) 
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For the Plaintiff to meet its burden, the Restoration Act requires it to show two things: 1) 

what it is that the Pueblo Defendants are doing (which requires a showing of what the now 

dismissed vendors are doing); and 2) that what Plaintiff’s evidence shows the Pueblo Defendants 

are doing is illegal under Texas law.  Plaintiff fails at both.  It cannot prove to the Court exactly 

what the Pueblo Defendants (and now dismissed vendors) are doing because the Plaintiff never 

examined a single sweepstakes machine or its software.  Although Plaintiff’s Response trumpets 

the need to show “details of how it operates” when it wants to distinguish the recent Texas Court 

of Appeal’s decisions in Knebel, Plaintiff ignores the “details of how it operates” when it is 

required to show those “details” to meet its burden. 

Given Plaintiff’s dismissal of the vendor operators of these sweepstakes and given 

Plaintiff’s string of concessions, the only issue remaining for determination on summary 

judgment is whether the sweepstakes, in this Court’s own words, “offers a bona fide and genuine 

‘free entry’ as an alternative means of entering the contest.”  ECF No. 337 at 3-4 (Order of Oct. 

18, 2010).  That was also identified as the sole issue that remains for the trial court to decide in 

Knebel:  “whether someone can play the Sweepstakes for free”.  Texas Alcoholic Beverage 

Commission v. American Legion Knebel Post 82, No. 03-11-00703-CV, 2014 WL 2094195 at *7 

(Tex. App.-Austin May 16, 2014).  The unrebutted evidence confirms that patrons have received 

in excess of one million “bona fide and genuine ‘free entries.’”  The sworn testimony of 

Plaintiff’s investigators confirms that they intentionally avoided collecting evidence on this 

issue.  And Plaintiff in discovery has admitted there is a “free entry” option available.  The 

Plaintiff’s deliberate failure to even attempt to gather facts controverting the Pueblo’s evidence 

on the availability of “bona fide and genuine free entries” should be dispositive, requiring entry 

of summary judgment in favor of the Pueblo Defendants.    

Case 3:99-cv-00320-KC   Document 470   Filed 08/11/14   Page 4 of 14



3 
 

II. PLAINTIFF FAILED TO PROVIDE A SEPARATE STATEMENT OF 
CONTESTED FACTS. 

 
 Plaintiff’s Response is replete with lengthy footnote citations directly to deposition 

testimony, without quoting it in a separate statement of contested facts as required by this 

Court’s Standing Order Regarding Motions for Summary Judgment.  Moreover, most of the 

footnote factual citations are unsupportive of the argument for which they are cited, and 

improperly mischaracterize the record.  Ragas v. Tennessee Gas Pipeline Co., 136 F.3d 455, 458 

(5th Cir. 1998) (“Rule 56 does not impose upon the district court a duty to sift through the record 

in search of evidence to support a party’s opposition to summary judgment.”).   

The most notable example is Plaintiff’s claim that none of the undercover investigators 

“were personally able to obtain free plays.”  Response, ECF No. 469 at p. 5.  This statement is in 

direct contradiction to Plaintiff’s citations, which confirm that Plaintiff’s investigators 

deliberately avoided investigating “no donation necessary” entries and never asked about or tried 

to obtain them.  E.g., Dep. of Loper at 18:24-19:4 (“Q: Why not? Wouldn’t that be part of your 

investigation to see if free entries were obtained or able to be obtained?  A. I wasn’t out there to 

do the work there. I wasn’t – you know, I didn’t’ check out, as you call it, the free entries by 

mail.”) (ECF No. 469-42, Ex. 19 to Plaintiff’s Response); id at 71:10-15 (“Q. Did you request 

any entries on premises, in person?  A. No, I did not.  Q. And that would be another alternative 

means of entry that you didn't investigate, correct?  A. According to the signage, yes, sir.”).   

III. ARGUMENT 

A. Plaintiff Concedes that Summary Judgment Is Appropriate as to All Issues 
Other than Consideration. 

 
1. Plaintiff Fails to Cite Any Authority Prohibiting Video Displays to 

Reveal Sweepstakes Results. 
 
Rather than addressing the Pueblo Defendants’ citation to statements from the Texas 
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Lottery Commission and indeed from the Attorney General himself regarding the valid use of 

video displays, 2 Plaintiff refers only to the conclusions of its investigators that the video displays 

are “gambling devices.”  Response, ECF No. 469 at 16.  But whether something is a gambling 

device is a matter of law for this Court to decide.  And to determine whether something is a 

gambling device, the Court needs facts regarding the operation of the device.  Those facts, 

conceded in the response, confirm that the devices are only dummy readers. Response to 

Undisputed Facts, ECF No. 469-57 at 7-9 (admitting inter alia that the readers do not contain 

random number generators, do not affect the outcome of the sweepstakes entry, and only reveal 

the results in a purely entertaining way).  Instead of providing facts, Plaintiff simply argues that 

the video machines “evidence intent to gamble”, but never argues that they are illegal.  

Response, ECF No. 469 at 24.   

Plaintiff’s factual admissions and its failure to rebut the Pueblo Defendants’ cited 

authority is a concession as to Summary Judgment Issue No. 3:  “Whether Texas law prohibits 

the use of video displays to read sweepstakes results.”  Fed. R. Civ. P. 56(e) (“If a party fails to 

properly support an assertion of fact or fails to properly address another party’s assertion of fact 

as required by Rule 56(c), . . . the court may consider the fact undisputed for purposes of the 

motion”); Malacara v. Garber, 353 F.3d 393, 405 (5th Cir. 2003) (same).   

                                                 
2 See 39 Tex. Reg. 1320 (Feb. 28, 2014) (“The question of whether a particular device qualifies 
as an illegal gambling device has proven to be a complex one, resulting in different answers 
throughout the many jurisdictions of this state.”) (ECF No. 468-15, Ex. 14 to Pueblo Defendants’ 
Motion); 39 Tex. Reg. 3589 (May 2, 2014) (“local law authorities in a particular jurisdiction may 
find a particular machine illegal, while local law authorities in another jurisdiction may find the 
same machine acceptable”) (ECF No. 468-16, Ex. 15 to Pueblo Defendants’ Motion); Attorney 
General Opinion No. GA-0591 (Jan. 17, 2008) (“Assuming that the video confirmation device 
does nothing more than inform players of the winning numbers in a bingo game, we do not 
believe that it would convert a bingo game into electronic bingo.”) (ECF No. 468-17, Ex. 16 to 
Pueblo Defendants’ Motion).   
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2. Plaintiff Fails to Cite Any Authority Prohibiting Sweepstakes that 
Offer Cash Prizes. 

 
 Despite conceding all facts necessary to show that the video displays at the Entertainment 

Centers are not illegal “gambling devices,” Plaintiff nevertheless argues that “sweepstakes 

operated with gaming devices [] are specifically prohibited from paying cash.”  Response, ECF 

No. 469 at 24 (emphasis in original).  But once again Plaintiff cannot cite to any Texas law 

making cash prize awards revealed by video readers illegal.  Indeed, all Texas law on the issue 

confirms that video readers used to display cash sweepstakes prizes are legal.  The unsupported 

legal conclusion offered by Plaintiff’s undercover officers are just that:  improper legal 

conclusions unsupported by the evidence.  Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cir. 1994), 

cert. denied, 513 U.S. 871 (“Needless to say, unsubstantiated assertions are not competent 

summary judgment evidence”) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986)).  The 

Court should enter judgment confirming that Texas law does not prohibit sweepstakes that award 

cash prizes.   

3. Offering Food, Drinks and Entertainment Are Not Illegal Under 
Texas Law. 

 
Plaintiff complains that the Entertainment Centers offer drinks, food and similar 

incentives to their patrons.  Response, ECF No. 469 at 17-18.  Yet Plaintiff cannot argue, and 

indeed its witnesses concede, that nothing about that is illegal under Texas law.  See Dep. of 

Loper 75:10-15 (testifying that the “general atmosphere of the facility is not illegal” and the 

atmosphere, low lights, and refreshments “don’t define gambling.”) (ECF No. 486-12, Ex. 11 to 

Pueblo Defendants’ Motion); Dep. of Ferguson 27:9-28:11 (testifying that the setup of the 

building and lighting was not illegal) (ECF No. 486-13, Ex. 12 to Pueblo Defendants’ Motion); 

Dep. of Martinez 26:25-27:16 (testifying that “looks don’t make it illegal”) (ECF No. 468-14, 
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Ex. 13 to Pueblo Defendants’ Motion).  Summary judgment is appropriate confirming that Texas 

law does not prohibit the Pueblo from offering food, drinks, entertainment, low lighting or 

similar incentives to Entertainment Center patrons.  

4. Plaintiff Concedes that the Third-Party Vendors Did Not Have to Be 
Named in Prior Orders and that There Is No “National Plan” 
Requirement. 

 
 Plaintiff’s original Motion for Contempt was premised on the claim that the Third-Party 

Vendors operating sweepstakes at the Entertainment Centers were not “one of those eleven 

national vendors in 2001 described by name” by this Court.  ECF No. 423 at 12.  Plaintiff further 

argued in its original motion for contempt that “[n]either Defendant Tribe nor the Respondent 

Vendors have a ‘national’ plan of donations to Defendant Tribe.”  Id.  Yet Plaintiff has now 

abandoned these arguments as “irrelevant to any issue in this contempt action.”  See Response, 

ECF No. 469 at 21 n.48 (“At pages 22-23 of their motion for summary judgment the tribe 

disputes whether or not the current four vendors have to be one of the eleven original vendors in 

the 2001 injunction Order, and whether or not the vendors have to have a ‘national plan’ of 

donations.  These points are irrelevant to any issue in this contempt action.”) (emphasis added).  

Summary judgment is appropriate confirming on these two issues. 

B. Plaintiff’s Proffered “Pretextual Analysis” Approach Relies on Factors that Are 
Not “Prohibited by the Laws of the State of Texas.” 

 
1. The Texas Attorney General Cannot Create New Law. 

The Restoration Act does not allow the Texas Attorney General to generate its own 

“Texas law” to determine whether activities at the Entertainment Center are prohibited under the 
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Act.3  The Restoration Act did not authorize the State of Texas to assert jurisdiction over the 

Pueblo, or otherwise diminish the Pueblo’s sovereignty except in the following limited instance: 

All gaming activities which are prohibited by the laws of the State of Texas are 
hereby prohibited on the reservation and on lands of the tribe.   
 

25 U.S.C. § 1300g-6(a).  At the same time, Congress admonished that nothing in section 1300g-6 

“shall be construed as a grant of civil or criminal regulatory jurisdiction to the State of Texas.”  

25 U.S.C. § 1300g-6(b).  Accordingly, the Plaintiff must show that the activities at the 

Entertainment Centers violate the laws of the State of Texas.  Plaintiff cannot simply generate its 

own “pretextual analysis” factors that are not part of the express laws of the State of Texas. 

2. Plaintiff Misconstrues the Davis Opinion. 
 
The Court of Appeals in United States v. Davis, 690 F.3d 330 (5th Cir. 2012), decided a 

single issue: the sufficiency of evidence supporting a criminal conviction.  But Davis is not new 

law; it simply applies the Texas state court decision in Jester v. State, 64 S.W.3d 553 (Tex. App.-

Texarkana, 2001).  Jester involved an illegitimate business selling a product that was worthless 

and did not work.  Id.; Davis, 690 F.3d at 338.  It is Jester (not Davis) that is the controlling 

Texas law.  And in Jester the State unsuccessfully argued (as it does here) that the Court should 

ignore actual consideration as a required element of its case.   

The sweepstakes here complies with the requirements established in Jester.  First, the un-

contradicted evidence shows patrons have received “free entries” (without donation) on well 

over a million occasions, unlike in Jester where there was only a “mere pretense” of such entries 

                                                 
3 Unlike in many other states, the Texas Attorney General’s powers are constitutionally limited.  
Accord State of Texas v. Ysleta Del Sur Pueblo, 79 F. Supp. 2d 708, 710-11 (W.D. Tex. 1999). 
The office’s powers do not include the authority to enact law. Tex. Const. art. IV, § 22. 
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under a system “designed to evade the law.”  Id. at 558.4  Second, the sweepstakes entries 

offered at the Entertainment Centers are available on site, all day, with more available before 

noon on Sundays through Thursdays, unlike the “nominal” entries available only once a day by 

mail in Jester.  Id. 555, 558.  Third, Jester involved a product sold above market price that did 

not work.  Id.  Here, the evidence shows patrons know they are making donations, the donations 

are to a tax exempt entity, patrons are thanked for their donations and told of the charitable 

services they support, and the donations are put to charitable purposes.  See e.g., Decl. of Maahs 

at ¶ 11; ECF No. 431-1, at 2-29 (including resolution of City of El Paso and correspondence 

from various city representatives and county judge supporting operations at the Entertainment 

Centers).  Accord Knebel.  And contrary to Plaintiff’s attacks on the cost of the sweepstakes, the 

rate paid the operating vendors is below that sanctioned by the Plaintiff on its own web site.5  

Fourth, extensive signage, inside and outside of the Entertainment Centers, and on the 

sweepstakes readers, all confirms the opportunity for no donation (“free”) entries, and thanks 

patrons for their donations.  Dep. of Loper at 71:10-15 (ECF No. 469-42, Ex. 19 to Plaintiff’s 

Response) (confirming “the signage” telling patrons of the no purchase necessary sweepstakes 

entries); Decl. of Maahs at ¶¶ 6, 8-13, ECF No. 431-1.  And Fifth, all evidence shows an intent to 

increase patronage of a legitimate business – the Entertainment Centers – unlike the facts in 

Jester.  Id. at 558.  

Plaintiff’s does not point to any facts similar to those in Jester, because there are no such 

                                                 
4 Indeed, the Plaintiff admits that “no donation necessary” entries are available to patrons at the 
Entertainment Centers.  See Plaintiff’s Responses to Respondent Xcite Amusement Inc.’s 
Requests for Admissions attached as Exhibit 1 (“REQUEST NO.5: Admit that Xcite offers 
Sweepstakes at the Facility in which there is an alternative means of entry that does not require 
consideration. RESPONSE: Admit.”). 
5 Available at:  https://www.texasattorneygeneral.gov/agency/weeklyag/2012/1212donations.pdf; 
citing http://www.give.org/for-charities/How-We-Accredit-Charities (last visited Aug. 11, 2014).   
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facts.  Plaintiff does not dispute that 91% of the patrons knew that they were making charitable 

donations to the Pueblo.6  And Plaintiff acknowledges that 71% of the patrons knew about the 

“no donation necessary” entries.  See Response, ECF No. 469 at 7 (acknowledging the extensive 

awareness of the alternative entries).7  Nor does Plaintiff dispute the uncontradicted evidence 

showing that patrons have on over a million occasions obtained no donation necessary entries.  

Decl. of Cortez ¶¶ 12-13 (ECF No. 468-11, Ex. 10 to Pueblo Defendants’ Motion).  Indeed, the 

United States Internal Revenue Service recently completed an audit of the Pueblo’s sweepstakes 

operations in which it agreed that the operations are sweepstakes and not gambling for purposes 

of federal tax reporting requirements.8  Because Plaintiff has no evidence showing how the 

Pueblo’s operations compare with Jester, Plaintiff trumpets Davis and then asks the Court to 

hold illegal certain activities that are not illegal under Texas law.  So, for example, Plaintiff 

states that its undercover investigators “observed that customers behaved as if in a gambling 

casino.”  Response, ECF No. 469 at 15.  But Plaintiff does not explain what exactly a person 

must do to “behave[] as if in a gambling casino” which, in any event, is not illegal. 9 

Knebel, Jester and Davis all say the same thing, a message Texas courts have been 

                                                 
6 The Pueblo is a non-taxable entity under federal tax law.  See Rev. Rul. 67-284; 1967-2 C.B. 
55; 26 U.S.C. § 7871.    
7 This further proves that Plaintiff’s “investigation” was designed to avoid review of “no 
donation necessary entries.”  See, e.g., Dep. of Loper at 18:24-19:4 (“Q: Why not? Wouldn’t that 
be part of your investigation to see if free entries were obtained or able to be obtained?  A. I 
wasn’t out there to do the work there. I wasn’t – you know, I didn’t’ check out, as you call it, the 
free entries by mail.”) (ECF No. 469-42, Ex. 19 to Plaintiff’s Response); id. at 71:10-15 (“Q. Did 
you request any entries on premises, in person?  A. No, I did not.  Q. And that would be another 
alternative means of entry that you didn't investigate, correct?  A. According to the signage, yes, 
sir.”). 
8 Decl. of Clinton Marrs attached as Exhibit 2. 
9 Tex. AG Op.  Opinion No. JM-412 (A "casino nite" format in which no person gives or 
promises to give anything of value in order to participate lacks the element of consideration that 
is essential to the offense of gambling under section 47.02 of the Texas Penal Code).  
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delivering for decades and one that this Court has included in its orders: 1) consideration is the 

difference between a sweepstakes and gambling; and 2) there is no consideration if patrons have 

a legitimate opportunity to obtain sweepstakes entries without paying money.  All the smoke 

screen about video screens, gambling themes, low lighting, refreshments, and “behaving as if in 

a casino” are irrelevant.  There is not a single Texas case or statute that even mentions them. 

Plaintiff’s proffered “pretextual analysis” is not the law in Texas.  

3. Knebel Prevails Over Davis as to the Proper Construction of Texas Law. 
 
The Texas Court of Appeals did not cite or otherwise rely on Davis to determine the 

presence or absence of consideration in the sweepstakes at issue in Knebel.  Instead, the state 

court maintained the status quo as to what constitutes consideration.  It did not adopt “pretextual 

analysis” as the law in Texas, and did not instruct the trial court to consider evidence on 

“subterfuge”, “true purpose” or “casino-like atmosphere” to find a lack of consideration.  See 

Response, ECF No. 469 at 14-18 (applying these factors as “determinative of the issue of 

consideration”).  Rather, the court remanded for the sole “question of fact regarding whether 

someone can play the Sweepstakes for free or whether payment is required.”  Kebel, 2014 WL 

209415 at *7.   

It is well-settled that “state courts are the final arbiters of state law” and that it is not the 

role of federal courts to “make an independent determination of state law where state courts have 

already decided the matters.”  Levy Gardens Partners 2007, L.P. v. Commonwealth Land Title 

Ins. Co., 706 F.3d 622, 629 (5th Cir. 2013) (citing Bell v. State of Md., 378 U.S. 226, 237 

(1964)).  Plaintiff’s misapplication of Davis to invite this Court to evaluate “atmosphere” and 

“pretext” contravenes well-established state law and the restrictions in the Restoration Act. 
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IV. CONCLUSION 

 A key purpose of summary judgment “is to isolate and dispose of factually unsupported 

claims.”  Celotex, 477 U.S. at 323-24.  Summary judgment is “not a disfavored procedural 

shortcut,” but is instead the “principal tool[ ] by which factually insufficient claims or defenses 

[can] be isolated and prevented from going to trial with the attendant unwarranted consumption 

of public and private resources.”  Id. at 327.  The burden of proof on a motion for contempt and 

under the Restoration Act rests squarely on the Plaintiff.  The Pueblo has the sovereign right to 

be left alone unless the Plaintiff can prove a violation of Texas law.  But in its four repetitive 

“motions for contempt” Plaintiff has failed to prove what it is the Pueblo is doing and why that 

should be considered illegal under Texas law.  Given the insufficiency of facts supporting the 

Plaintiff’s “motion for contempt,” the Pueblo Defendants respectfully request that the Court 

enter judgment in their favor as a matter of law. 

Dated:  August 11, 2014   Respectfully submitted, 
JOHNSON BARNHOUSE & KEEGAN LLP 
/s/ Randolph Barnhouse     
Randolph Barnhouse 
Justin J. Solimon 
Admitted Western Dist. of Texas  
7424 4th Street N.W. 
Los Ranchos de Albuquerque, NM 87107 
(505) 842-6123 (telephone) 
(505) 842-6124 (facsimile) 
Attorneys for Defendants 
dbarnhouse@indiancountrylaw.com 
jsolimon@indiancountrylaw.com 
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William T. Deane 
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David Glickler 
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Richard Andrew Bonner  
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/s/ Randolph Barnhouse  
Randolph Barnhouse 
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