
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF NEW MEXICO 

 

THE STATE OF NEW MEXICO, 
Plaintiff, 
 

v. 
  

DEPARTMENT OF THE INTERIOR, et al., 
Defendants. 
 

 
No. 14-cv-695-JAP/SCY 
 
REPLY TO FEDERAL AND 
INTERVENOR DEFENDANTS’ 
OPPOSITION BRIEFS TO 
PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 
 

 
 

Summary of the State’s Arguments 

The starting point in interpreting a statute is the text; if the text is “plain and 

unambiguous,” then the Court must “apply the statute according to its terms.” Carcieri v. 

Salazar, 555 U.S. 379, 387 (2009). Neither the Secretary nor the Pueblo have identified any 

language in IGRA that would allow the Court to uphold 25 C.F.R. Part 291. 

1. Congress did not delegate authority to the Secretary to intervene in the 

compacting process. To the contrary, it required states to negotiate in good faith with tribes, 25 

U.S.C. § 2710(d)(3), and it enacted a precisely drawn, comprehensive, and detailed scheme for 

reviewing a state’s conduct in compact negotiations, id. § 2710(d)(7). Congress specified when a 

tribe may bring suit, the factors a court may consider in determining whether a state negotiated in 

good faith, the assignment of the burden of proof, and the specific remedial steps that follow only 

upon a determination of bad faith negotiations. Id. § 2710(d)(7)(B); see Seminole Tribe of 

Florida v. Florida, 517 U.S. 44, 74–75 (1996) (“[T]he intricate procedures set forth in 

[§ 2710(d)(7)] show that Congress intended therein not only to define, but also to limit 

significantly, the duty imposed by § 2710(d)(3).”). In that scheme, it left the Secretary a very 

limited role, in very limited circumstances.  
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A remedial scheme as precise and detailed as that in section 2710(d)(7) cannot be read to 

include an implied delegation to the Secretary to create a separate, materially different remedial 

process, even if the process Congress devised is not always available. Cf. Carcieri, 555 U.S. at 

393 n.8 (“When Congress has enacted a definition with detailed and unyielding provisions, as it 

has in § 479, this Court must give effect to that definition[.]” (internal quotation marks omitted)). 

If section 2710(d)(7) does not operate as Congress intended, it is Congress, not the Secretary, 

who must fix it. See Lamie v. U.S. Trustee, 540 U.S. 526, 542 (2004) (“If Congress enacted into 

law something different from what it intended, then it should amend the statute to conform it to 

its intent.”). 

2. The Secretary’s regulations are not entitled to Chevron deference, which is only 

applicable when “Congress delegated authority to the agency generally to make rules carrying 

the force of law, and[] the agency interpretation claiming deference was promulgated in the 

exercise of that authority.” United States v. Mead Corp., 533 U.S. 218, 226–27 (2001). Here, 

Congress delegated to the National Indian Gaming Commission (“NIGC”)—not the Secretary—

rulemaking authority to implement IGRA. 25 U.S.C. § 2706(b)(1); see also New Gaming Sys., 

Inc. v. Nat’l Indian Gaming Comm’n, 896 F.Supp. 2d 1093, 1101 (W.D. Okla. 2012). The Tenth 

Circuit has held that the Secretary’s interpretations of the statute are not entitled to deference, 

Sac and Fox Nation of Missouri v. Norton, 240 F.3d 1250, 1265 (10th Cir. 2001), and while 

Congress amended the statute to allow the Secretary to identify the land that qualifies as a 

“reservation” under section 2719 of the act, it has otherwise endorsed the Tenth Circuit’s 

decision. See Department of the Interior and Related Agencies Appropriations Act, 2002, Pub. L. 
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No. 107-63, § 134, 115 Stat. 414 (2001); Appropriations Act, 2004, Pub. L. No. 108-108, § 131, 

117 Stat. 1241 (2003).  

3. In any event, even if the Secretary had rulemaking authority under the statute, the 

mere existence of a gap—if indeed Seminole Tribe could “create” or “discover” one—would not 

constitute a delegation to the Secretary. The Court’s task remains the same—to interpret the text 

of the statute as enacted by Congress, which a subsequent judicial decision cannot change. “‘[I]t 

is only legislative intent to delegate such authority that entitles an agency to advance its own 

statutory construction for review under the deferential second prong of Chevron.’” Natural Res. 

Def. Council v. Reilly, 983 F.2d 259, 266 (D.C. Cir. 1993) (emphasis supplied) (citation 

omitted); see also Texas v. United States, 497 F.3d 491, 503 (5th Cir. 2007) (“It stands to reason 

that when Congress has made an explicit delegation of authority to an agency, Congress did not 

intend to delegate additional authority sub silentio.”).1 Beyond the fact that there is no express 

delegation, the very specificity of § 2710(d)(7) precludes a finding that Congress intended to 

delegate the Secretary any rulemaking authority with respect to § 2710(d)(7). 

4. Finally, the Part 291 regulations violate IGRA because they do not incorporate the 

basic requirements Congress chose to enact in § 2710(d)(7). The plain language of § 2710(d)(7) 

                                                 
1 Numerous circuits have held that silence or the absence of a prohibition does not mean that Congress 
has delegated gap-filling authority to the agency. See Brown & Williamson Tobacco Corp. v. FDA, 153 
F.3d 155, 161 (4th Cir. 1998) (“The district court framed the issue as ‘whether Congress has evidenced its 
clear intent to withhold from FDA jurisdiction to regulate tobacco products as customarily marketed.’ 
However, we are of opinion that the issue is correctly framed as whether Congress intended to delegate 
such jurisdiction to the FDA.” (emphasis supplied) (internal citation omitted)), aff’d, 529 U.S. 120 
(2000). See also Prestol Espinal v. Attorney General of U.S., 653 F.3d 213, 220 (3rd Cir. 2011) (“[A] 
statute’s silence on a given issue does not confer gap-filling power on an agency unless the question is in 
fact a gap—an ambiguity tied up with the provisions of the statute.” (internal quotation marks omitted)); 
Chamber of Commerce of U.S. v. N.L.R.B., 721 F.3d 152, 160 (4th Cir. 2013) (“[W]e do not presume a 
delegation of power simply from the absence of an express withholding of power[.]”); Sierra Club v. 
EPA, 311 F.3d 853, 861 (7th Cir. 2002) (“Courts ‘will not presume a delegation of power based solely on 
the fact that there is not an express withholding of such power.’” (citation omitted)). 
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establishes that a bad-faith determination is fundamental to the statute’s remedial scheme. 

Congress not only required a judicial determination that a state failed to negotiate in good faith 

before remedial measures are triggered, it carefully identified specific factors for courts to 

consider in evaluating a state’s conduct and included a burden-shifting provision to govern the 

proceedings. 25 U.S.C. § 2710(d)(7)(B)(ii), (iii). The care with which Congress prescribed the 

process for evaluating a state’s conduct precludes regulations that dispense with that 

requirement. The same is true of the provisions Congress enacted within the remedial scheme to 

preserve a state’s interest in the compacting process, which the Secretary chose to omit. See id. 

§ 2710(b)(7)(B)(iii – vi); see also Fed. Defs.’ Opp. to Pltf.’s Mot. for Summ. J. (“Fed. Opp.”) 14 

(identifying differences between the Part 291 regulations and section 2710(d)(7)).  

Reply to the Secretary’s and the Pueblo’s Arguments 

The Secretary’s and the Pueblo’s arguments contradict basic principles of statutory 

interpretation and should be rejected.  

1. The Secretary has not been delegated rulemaking authority under IGRA.  

The Secretary argues that her general rulemaking authority set out in 25 U.S.C. §§ 2 and 

9 enabled her to promulgate the Part 291 regulations. Fed. Opp. 10. But IGRA specifically 

displaces the Secretary’s power under those statutes because it grants to the NIGC—not the 

Secretary—the authority to “promulgate such regulations and guidelines as it deems appropriate 

to implement the provisions of this chapter.” 25 U.S.C. § 2706(b)(10). If there were any doubt as 

to whether the Secretary somehow retained rulemaking authority of her own, it would be 

resolved by 25 U.S.C. § 2709, which specifies that the Secretary may “continue to exercise those 

authorities vested in the Secretary on the day before October 17, 1988, relating to supervision of 
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Indian gaming until such time as the Commission is organized and prescribes regulations.” The 

Commission has long since promulgated regulations under many different provisions of IGRA, 

and it began to do so well before the Secretary promulgated 25 C.F.R. Part 291. See generally 25 

C.F.R. Parts 501 et seq. If the Secretary could continue to exercise authority concurrent with that 

of the NIGC even after the Commission was organized and started to prescribe regulations, the 

“until” clause of Section 2709 would be superfluous. 

The Secretary appears to acknowledge (Fed. Opp. 11 n.2) that Congress eliminated at 

least some of her authority to regulate Indian gaming, but she suggests that she nevertheless 

“remains responsible for implementing . . . the compacting process in § 2710(d)(7).” That 

reading of the statute, however, cannot be reconciled with Section 2706(b)(10), which transfers 

to the NIGC all authority “to implement the provisions of this chapter”—that is, the entirety of 

IGRA. It is also contrary to the view of the NIGC, whose regulations state that they have been 

adopted to “implement[] the Indian Gaming Regulatory Act (Pub. L. 100-497, 102 Stat. 2467),” 

not just a portion of it. 25 C.F.R. § 501.1.2 

                                                 
2 The Secretary has promulgated four sets of regulations to implement IGRA: 25 C.F.R. Part 290, Tribal 
Revenue Allocation Plans; 25 C.F.R. Part 292, Gaming on Trust Lands Acquired After October 17, 1988; 
25 C.F.R. Part 293, Class III Tribal State Gaming Compact Process; and 25 C.F.R. Part 291, Class III 
Gaming Procedures. As to Tribal Revenue Allocation Plans, IGRA requires the Secretary to approve per 
capita payments under Department of the Interior and Related Agencies Appropriations Act, 2002, Pub. 
L. No. 107-63, § 134, 115 Stat. 414 (2001), and the regulations merely specify the process and basic 
requirements for approval. The same is true of Part 293. IGRA requires the Secretary to review compacts 
before they go into effect, 25 U.S.C. § 2710(d)(8), and Part 293 merely sets forth the process for compact 
review. Although the Secretary takes far greater liberties with respect to Part 292 and when gaming on 
post-1988 trust lands is permitted, Congress clarified in 2001 that the Secretary was entitled to deference 
when determining whether certain land qualified for gaming. See Department of the Interior and Related 
Agencies Appropriations Act, 2002, Pub. L. No. 107-63, § 134, 115 Stat. 414 (2001) and discussion, 
infra. By contrast, the Part 291 regulations do not merely control how the Secretary will prescribe 
procedures, if the judicial process does not result in agreement, see 25 U.S.C. § 2710(d)(7)(B)(vii). To the 
contrary, the regulations create an entirely new process that occurs outside of the framework Congress 
enacted.  
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Moreover, the Tenth Circuit has rejected the Secretary’s position. In Sac and Fox Nation 

of Missouri v. Norton, 240 F.3d 1250 (10th Cir. 2001), the court held that because “neither the 

Secretary nor the Department of the Interior in general is charged with administering IGRA,” 

courts “owe no deference to [the Secretary’s] interpretation” of the statute. Id. at 1265. The 

Secretary contends (Fed. Opp. 11) that Congress subsequently enacted “legislation affirming the 

Department’s authority to interpret IGRA,” but that is not so. The legislation at issue states only 

that “the authority to determine whether a specific area of land is a ‘reservation’ for purposes of 

[IGRA] was delegated to the Secretary of the Interior,” leaving the broader holding of Sac and 

Fox Nation intact. Department of the Interior and Related Agencies Appropriations Act, 2002, 

Pub. L. No. 107-63, § 134, 115 Stat. 414 (2001). And in a subsequent statute—which the 

Secretary does not address—Congress clarified that “[n]othing in [the 2001 statute] affects the 

decision . . . in Sac and Fox Nation v. Norton, 240 F.3d 1250 (2001).” Department of the Interior 

and Related Agencies Appropriations Act, 2004, Pub. L. No. 108-108, § 131, 117 Stat. 1241 

(2003). With respect to the question presented here, Sac and Fox Nation remains good law, and 

it binds this Court. 

2. The regulations are contrary to the text of the statute. 

 a.  The Secretary does not even attempt to argue that the regulations represent an 

interpretation of anything in the statute that Congress enacted. Rather, the Secretary only argues 

(Fed. Opp. 7) that Seminole Tribe “created a statutory gap in IGRA” that she is free to fill. The 

Court, however, must focus on the language that Congress enacted. See Chevron, 467 U.S. at 

843 n.9 (“If a court, employing traditional tools of statutory construction, ascertains that 

Congress had an intention on the precise question at issue, that intention is the law and must be 
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given effect.”); United States v. Home Concrete & Supply, LLC, 132 S. Ct. 1836, 1843 (2012) 

(plurality opinion) (“unambiguous language” constitutes “a clear sign that Congress did not 

delegate gap-filling authority to an agency”). Under Chevron, courts must “first determine 

whether the statutory text is plain and unambiguous. If it is, [courts] must apply the statute 

according to its terms.” Carcieri, 555 U.S. at 387 (internal citation omitted). The regulations do 

not comport with the statute Congress enacted, and the Court should enjoin the Secretary from 

imposing them on the State. 

 But even if the appropriate baseline for the Court’s Chevron analysis were the statute as 

modified by Seminole Tribe, rather than the statute as enacted by Congress, the Secretary still 

would not prevail. Even after invalidating IGRA’s abrogation of state sovereign immunity, the 

Supreme Court recognized in Seminole Tribe that § 2710(d)(7) provides “a detailed remedial 

scheme for the enforcement against a State of a statutorily created right[.]” 517 U.S. at 74. And 

rightly so, for there is nothing ambiguous about a statute that requires states to negotiate in good 

faith, but provides a judicial mechanism for enforcing that obligation that is effective only when 

the state chooses to waive its immunity. Congress often creates statutes with no private right of 

action at all, and when it does so, an agency is not free to create one by regulation: “[I]t is most 

certainly incorrect to say that language in a regulation can conjure up a private cause of action 

that has not been authorized by Congress. Agencies may play the sorcerer’s apprentice but not 

the sorcerer himself.” Alexander v. Sandoval, 532 U.S. 275, 291 (2001). Similarly, as the 

Secretary recognizes (Fed. Opp. 10 n.1), when Congress does provide a right of action, an 

agency does not have authority to interpret its scope. Adams Fruit Co. v. Barrett, 494 U.S. 638, 

649–50 (1990). This case involves a corollary to those principles: when Congress has provided a 
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right of action, an agency does not have authority to create from whole cloth an alternative 

enforcement scheme simply because it deems the statutory right of action insufficiently effective.  

 To put the point in different terms, the fundamental defect in the Part 291 regulations is 

that they are not tied to anything in the text of the statute—whether as enacted or as modified by 

Seminole Tribe. Whatever the scope of the Secretary’s interpretive discretion, it cannot extend to 

the creation of a remedial mechanism that does not even arguably represent an interpretation of a 

textual ambiguity: even if there is an ambiguity in the statute, it is not one that can be resolved in 

such a way as to permit these regulations. As Justice Scalia has explained, “[i]t does not matter 

whether the word ‘yellow’ is ambiguous when the agency has interpreted it to mean ‘purple.’” 

Home Concrete & Supply, LLC, 132 S. Ct. at 1846 n.1 (Scalia, J., concurring in the judgment).3 

 b. The Secretary suggests (Fed. Opp. 1) that the Eleventh Circuit has “construed” 

IGRA to permit the Part 291 regulations, but that is incorrect. The court merely suggested, in 

dicta, that “[t]he Secretary . . . may prescribe regulations governing class III gaming on the 

tribe’s lands.” Seminole Tribe of Florida v. State of Fla., 11 F.3d 1016, 1029 (11th Cir. 1994) 

(emphasis supplied). The regulations were not promulgated until five years later. The Ninth 

Circuit, to which the Secretary also refers (Fed. Opp. 16-17), was likewise without the benefit of 

the final regulations and did not interpret the statutory text in any case. United States v. Spokane 

                                                 
3 The Secretary argues (Fed. Opp. 11) that Congress has approved the Part 291 regulations by failing to 
repeal them. She relies on Young v. Community Nutrition Institute, 476 U.S. 974 (1986), but in that case 
Congress had amended the statute, modifying part of it but retaining a part that was subject to an agency’s 
interpretation. In those circumstances, the Court concluded that Congress had acquiesced in the 
interpretation. Here, by contrast, Congress has not taken action with respect to IGRA. More to the point, 
Congress can hardly be presumed to have acquiesced in regulations that have never been used to impose 
procedures on an unconsenting state. And if Congress’ inaction could have been construed at some point 
as a tacit approval of the regulations, even when those regulations have never resulted in procedures being 
imposed on a state, that inference is readily overcome by the stronger inference one can draw from the 
lack of response to Texas v. United States (497 F.3d 491), which invalidated those regulations. 
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Tribe of Indians, 139 F.3d 1297, 1302 (9th Cir. 1998). Neither court was confronted with the 

regulations that have now been promulgated, and neither court considered a challenge to their 

validity. The only court of appeals to rule on such a challenge held the regulations to be invalid, 

and this Court should follow the reasoning of that court. See generally Texas, 497 F.3d at 491. 

c. Even if IGRA were ambiguous in some abstract sense, it should not be construed 

to permit the Part 291 regulations because those regulations impermissibly coerce states into 

surrendering their immunity when sued by tribes under § 2710(d)(7)(B). If a state waives its 

immunity, gaming procedures can be imposed only if a court determines that it has failed to 

negotiate in good faith. But if a state asserts its immunity, gaming procedures can be imposed 

upon it without such a finding. Thus, if the regulations were valid, there would be no reason for 

any state not to waive its immunity. For that reason, the effect of the regulations is to induce 

states to waive their constitutionally guaranteed sovereign immunity. Indeed, the Secretary 

makes little effort to deny that such coercion is the purpose of the regulations, which were 

adopted to “respond” to Seminole Tribe by eliminating the “State veto over IGRA’s dispute 

resolution system” that Seminole Tribe held to be required by the structure of our federal system. 

Class III Gaming Procedures, 64 Fed. Reg. 17,536 (1999). 

 The Secretary asserts (Fed. Opp. 14) that the regulations are not coercive because they 

merely establish “an informal remedial process.” That ignores the culmination of the supposedly 

“informal” process, which is the imposition of gaming procedures on the State. In the Secretary’s 

view, however (Fed. Opp. 14-15), even those imposed procedures are not coercive because the 

state never had a right to regulate gaming on tribal lands in the first place but rather was granted 

such a right only as a matter of congressional grace. As the Secretary puts it, “[c]oercion does 
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not occur where the waiver [of sovereign immunity] is in exchange for some federally provided 

benefit to which a state is not otherwise entitled.” That is incorrect. No state has a pre-existing 

entitlement to the benefits of federal spending, so on the Secretary’s theory, conditional grants 

could never be coercive. The Supreme Court has held to the contrary. See, e.g., Nat’l Fed. of 

Independent Business v. Sebelius, 132 S. Ct. 2566, 2604 (2012). Here, Congress granted the 

State a statutory right to participate in the regulation of Class III gaming within its borders and 

participate in the compacting process. The Secretary, by regulation, subsequently denied the 

State its statutory right unless it relinquishes its constitutional right to immunity from suit. The 

Constitution’s structural guarantees may not be so easily circumvented. 

3. The Part 291 regulations are not a reasonable interpretation of IGRA. 

 If this Court reaches step two of Chevron, it should conclude that the regulations 

represent an unreasonable interpretation of the statute. A key difference between the Part 291 

regulations and the statute is that the regulations apply regardless of the state’s conduct. 

Congress did not authorize the Secretary, or anyone else, to intercede in the negotiations between 

a state and tribe without a court first concluding that a state failed to negotiate in good faith. And 

as to that determination, Congress was careful to prescribe a burden-shifting mechanism that 

constitutes a vital part of the good-faith/bad-faith judicial adjudication under 25 U.S.C. 

§ 2710(d)(7)(B). A tribe is required to introduce evidence that “the State did not respond to the 

request of the Indian tribe to negotiate such a compact or did not respond to such request in good 

faith,” and only upon the presentation of such evidence does the burden of demonstrating good 

faith then shift to the state. Id. § 2710 (d)(7)(B)(iii). The state then may present evidence to 

refute the allegation of bad faith, and in evaluating the state’s evidence, the court may consider 
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“the public interest, public safety, criminality, financial integrity, and adverse economic impacts 

on existing gaming activities.” Id. § 2710 (d)(7)(B)(iii)(I).4  

By contrast, the remedial scheme established under Part 291 does not, at any stage, 

require a tribe that asserts bad faith on the part of a state to present evidence of that allegation. In 

other words, not only do the Part 291 regulations create a remedial scheme not provided by the 

language of IGRA, the Secretary will implement those regulations without the prerequisite bad 

faith determination ever being established. Even accepting the Secretary’s theory that the 

regulations are somehow necessary to restore the “balance” between states and tribes that 

Congress intended, these regulations turn Congress’ intent on its head by allowing the imposition 

of procedures even where the State has negotiated in good faith.5 If the Secretary truly has the 

authority to respond to Seminole Tribe by creating a new remedial scheme, she should create one 

that mirrors the statutory scheme as closely as possible.  

4. The Court has jurisdiction to resolve this case. 

a. The Secretary argues that her eligibility determination does not constitute final 

agency action under the APA. Fed. Opp. 19–22. That argument is foreclosed by her own 

regulation, which states that “[t]he Secretary’s eligibility determination is final for the 

Department.” 25 C.F.R. § 291.6(b). As this Court previously recognized, that regulation means 

that “legal consequences flow from the Secretary’s eligibility determination: if the Secretarial 

Procedures are allowed to run their course, the Pueblo likely will receive the legal authority to 

                                                 
4 It is only after a court determines that a state negotiated in bad faith that Congress permitted anyone to 
intercede in negotiations, id. § 2710 (d)(7)(B)(iii), and even then, Congress included several protective 
steps, id. § 2710 (d)(7)(B)(iv)-(vi), that preserve the state’s interest in the compacting process.  
5 In any case, the “balance” Congress struck could be readily preserved if the United States were to bring 
suit on behalf of tribes that believe states have negotiated in bad faith.   
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conduct Class III gaming on its lands unless the State strikes a compact agreement with the 

Pueblo beforehand.” Mem. Op. and Order 14. For that reason, this case involves final agency 

action, and it is also subject to the waiver of sovereign immunity in 5 U.S.C. § 704. 

 b. The Secretary also argues (Fed. Opp. 22–23) that the State lacks standing 

because, in the Secretary’s view, the State’s injuries were “inflicted by the State’s own hand”—

had the State waived its sovereign immunity when the Pueblo sued it under 25 U.S.C. 

§ 2710(d)(7)(B), it would not now be subject to the Secretary’s regulations. Apart from the fact 

that the Secretary predicated the application of Part 291 regulations on a state’s assertion of 

immunity, the purpose and effect of the Part 291 regulations is to penalize a state for asserting its 

constitutionally protected sovereign immunity. The Secretary may not burden the exercise of a 

constitutional right and then insist that her action should escape judicial review because the state 

could have avoided the injury by waiving its rights. 

3. The Secretary’s ripeness argument overlooks that her eligibility determination has 

an immediate effect on the State. As this Court observed, the potential availability of Secretarial 

Procedures affects how tribes negotiate with the State and has altered the respective negotiating 

positions of the parties. Mem. Op. and Order 15-16. 

CONCLUSION 

The State respectfully requests that the Court grant its motion for summary judgment. 
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