
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
________________________________________________  
THE STATE OF NEW MEXICO,   
                         CIVIL ACTION NO. 
    Plaintiff,         1:14-cv-00695-JAP-SCY 
         
   v. 
      
DEPARTMENT OF THE INTERIOR AND          
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Secretary of the Interior,               
           
    Defendants.  
_______________________________________________ 
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Case 1:14-cv-00695-JAP-SCY   Document 44   Filed 10/14/14   Page 1 of 16



i 
 

TABLE OF CONTENTS 

 

I. INTRODUCTION ...............................................................................................................1 

II. ARGUMENT .......................................................................................................................1 

 A.  This action must be dismissed for lack of subject matter jurisdiction ...........................2 

 B.  The Secretary’s regulations are a reasonable interpretation of IGRA ...........................6 

1.  Seminole created a statutory gap in IGRA and the Department has the 

authority to fill that gap............................................................................................6 

2.  Part 291 is a reasonable construction of IGRA and is entitled to deference from 

this Court ................................................................................................................10 

III. CONCLUSION ..................................................................................................................12 

Case 1:14-cv-00695-JAP-SCY   Document 44   Filed 10/14/14   Page 2 of 16



 
 

I. INTRODUCTION  

The Federal Defendants, the United States Department of the Interior (“Department”) and 

Sally Jewell, Secretary of the Interior (“Secretary”), hereby submit their Reply in support of the 

Federal Defendants’ motion for summary judgment. 

II. ARGUMENT 

IGRA obliges a state to negotiate with tribes in good faith over class III gaming compacts 

and gives tribes a right to sue, alleging failing to do so.1 The State here has invoked its Eleventh 

Amendment immunity, in effect opting out of the unique role that the Indian Gaming Regulatory 

Act (“IGRA”) provides states to participate in the regulation of tribal class III gaming on tribal 

lands. The State now claims that the Part 291 remedial process, which it supported back in 

1996,2 burdens and injures the State, even though the process is ongoing and no procedures have 

been promulgated. Having opted out of IGRA’s remedial trigger, the State cannot now complain 

that it is being denied its right to a judicial proceeding regarding good faith.3 Nor can the State 

credibly claim that the Part 291 process violates the Eleventh Amendment.4 IGRA is silent on 

what happens when a state invokes immunity thereby bypassing IGRA’s remedial trigger.5 And, 

                                                            
1 See 25 U.S.C. § 2710 (d)(3)(A); (7)(A); (7)(B)(ii)(II).   
2 See ECF No. 19, Attachment 1 (June 27, 1996 New Mexico comment letter) at p. 2. (“[T]he Secretary [] 
is the appropriate arbiter when a state refuses to comply with its obligations under IGRA.”) 
3 Compare ORDER DISMISSING CASE, ECF No. 22, Case No. 1:13-cv-01186-JAP-KBM (Mar. 3, 
2014); NEW MEXICO RESPONSE TO DEFAULT JUDGMENT, ECF No. 15, Case No. 1:13 cv-01186-
JAP-KBM (Feb 3, 2014) and ECF No. 41 at 20 (describing the “real problem” as the challenged 
regulations’ denial of Plaintiffs’ right to a judicial determination). 
4 See ECF No. 41 at 9, 19. 
5 Citing S. Rep. 100-446, 14 (1998) (sic), the state contends (1) that the Seminole Tribe decision allows 
for “rare” disputes like the one involved here, and (2) that Congress “obviously” was aware of the 
possibility that a tribe may not be able to conduct class III gaming. ECF No. 41 at 15. This report, S. Rep. 
100-446, 14 (1988), contrary to the State’s citation, predated the Seminole Tribe decision, did not 
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under settled principles of administrative law, such statutory silence is a gap which the 

administering agency can and must fill. This is what the Secretary did through promulgation of 

the challenged regulations. Without them, and without the remedial trigger they provide, IGRA 

would no longer honor Congress’ intent that tribes have access to a remedial scheme should 

states fail to bargain in good faith or otherwise honor their statutory duty. 

A. This Action must be dismissed for lack of subject matter jurisdiction. 

The action must be dismissed for want of subject matter jurisdiction. First, there is no 

final agency action. 25 C.F.R. § 291.6(b) provides that “within 30 days of receiving a complete 

proposal, [the Secretary must] notify the Indian tribe in writing whether the Indian tribe meets 

the eligibility requirements in § 291.3. The Secretary's eligibility determination is final for the 

Department.” The provision makes no mention of states. It mentions and applies – by its plain 

terms – to tribes, and its reference to finality simply means that tribes found ineligible need not 

undertake administrative appeals before resorting to the courts. See 25 C.F.R. § 2.6(c). That said, 

even if 291.6(b) did refer to states, which again, it does not – mere use of the word “final,” 

without more, is not determinative of finality.6 Rather, “it is the substance of what the agency 

                                                            
contemplate it, and did not contemplate the State’s interpretation of IGRA. Rather, it, along with other 
indicia of legislative intent make clear that IGRA was meant to strike a balance between Tribes and 
States. See, e.g., S. Rep. No. 100-446, at 13 (1988), as reprinted in 1988 U.S.C.C.A.N. 3071, 3083 (“It is 
the Committee's intent that the compact requirement for class III not be used as a justification by a State 
for excluding Indian tribes from such gaming. . . .”). IGRA was meant to “encourage States to deal fairly 
with tribes as sovereign governments”; its purpose is not to allow states to deprive Indians of “any legal 
right they may now have to engage in class III gaming.” S. Rep. No. 100-446, at 14.  
6 Ideal Basic Industries, Inc. v. Morton, 542 F.2d 1364 (9th Cir. 1976), illustrates. There, Ideal, a mining 
patent claimant, filed for patents on limestone mining claims in a national forest. Id. at 1366. The Forest 
Service contested, the claims were dismissed following an administrative hearing, Ideal appealed, and the 
Director of the Bureau of Land Management reversed. Id. His reversal, which was approved by the 
affixed signature of an Assistant Secretary of Interior, recited that his decision was the final 
administrative action of the Department of the Interior. Id. Nevertheless, the Forest Service requested a 
rehearing, and the Interior Board of Land Appeals vacated the Director’s “final” decision, and remanded 
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has purported to do and has done which is decisive.” Public Citizen v. Steed, 733 F.2d 93, 98 

(D.C. Cir. 1984) (emphasis added) (internal quotation marks omitted).7  

The challenged process (1) has not yet consummated; (2) is voluntary; (3) may never be 

consummated;8 (4) does not compel the State to do anything; and (5) will not establish any rights 

or obligations with regard to tribal gaming on the Pueblo’s lands unless and until the Secretary 

actually publishes procedures in the Federal Register. See Bennett v. Spear, 520 U.S. 154, 178 

(1997); 25 C.F.R. § 291.13. The State fails to appreciate that pre-enforcement determinations, 

such as the Secretary’s determination that the Pueblo may avail itself of the Procedures process, 

generally lack finality–even where they allege illegal conduct and request corrective action-- 

because they do not, without more, inflict cognizable legal injury. See, e.g., AT&T v. EEOC, 

270 F.3d 973, 975-76 (D.C. Cir. 2001).9 Rather, to act with finality, an agency must “have 

                                                            
the application to a hearing examiner for further fact finding. Id. This remand was then approved by the 
Secretary of the Interior, which again designated it as the “final decision of the Department.” Id. 
(emphasis added). Ideal brought suit in federal court, and these designations notwithstanding, the Ninth 
Circuit held it clear that there had not been final agency action within the meaning of 5 U.S.C. § 704. Id. 
at 1370. Crucially, the Court noted that “[t]he Secretary ha[d] not yet rejected Ideal's application for a 
patent, and until such a rejection, or similar irreparable injury to Ideal, further judicial intervention [wa]s 
inappropriate.” Id. (emphasis added). See also Jicarilla Apache Nation v. U.S. Dep't of Interior, 648 F. 
Supp. 2d 140, 146 (D.D.C. 2009) (administrative jurisdictional determination was not a final agency 
action, despite regulation providing that decisions constituted final agency action unless decision itself 
provided otherwise). 
7 See also Columbia Broadcasting System, Inc. v. United States, 316 U.S. 407 (1942).   
8 The State waffles on this point. Compare ECF No. 41 at 4 (“the legal consequence of the Secretary’s 
eligibility determination necessarily is the promulgation of Secretarial Procedures…”) with id. at 4 
(following sentence) (highlighting the possibility of settlement mooting out what remains of the 
challenged process). Federal Defendants agree, in part, with the State. In cases such as this, where final 
agency action has not yet occurred, “the possibility of settlement is [most certainly] true.” Id. 
9 The court held that EEOC letters determining that AT&T had violated the law and threatening 
enforcement action did not constitute reviewable “final agency action”. AT&T, 270 F.3d at 975-96. See 
also FTC v. Standard Oil Co. of Cal., 449 U.S. 232, 243 (1980) (agency's issuance of an administrative 
complaint alleging that plaintiff was violating the law was not final agency action); Belle Co. v. U.S. 
Army Corps of Eng’rs, 761 F.3d 383, 390-95 (5th Cir. 2014) (even a positive jurisdictional determination 
under the Clean Water Act – which requires landowners to obtain permits – is not immediately 
reviewable as final agency action); General Motors Corp. v. EPA, 363 F.3d 442, 450 (D.C. Cir. 2004) 
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decided not only how it views [the defendant's] legal obligations, but also how it plans to act 

upon that view.” Id. at 975. (Emphasis added). Here, the Secretary has (1) determined the Pueblo 

is eligible for the procedures process but has not otherwise established any rights or obligations 

with regard to tribal gaming on Pueblo land; (2) not threatened legal action; (3) invited the State 

to participate in a voluntary and ongoing dialogue; and (4) not issued her final word.10 

Accordingly, there is no final agency action. Therefore, there is no cause of action under the 

Administrative Procedure Act and no waiver of the United States’ sovereign immunity. 11  

Second, the State’s challenge is not ripe. Besides whether there is final agency action, the 

Tenth Circuit requires a court to consider whether (1) the issues of the case are purely legal; (2) 

whether there is direct or immediate impact on a plaintiff; and (3) whether resolution will 

promote effective agency enforcement. Coalition for Sustainable Res., Inc. v. U.S. Forest Serv., 

259 F.3d 1244, 1250 (10th Cir. 2001). It is no longer clear that there are purely legal issues 

because the State, in its opposition brief, challenged whether the Secretary can appoint a neutral 

mediator. ECF No. 41 at 20 (Secretary “ignore[s] the difference between a mediator selected by 

                                                            
(EPA letters part of ongoing dialogue concerning regulatory interpretation underlying Resource 
Conservation and Recovery Act notices of violation not final agency action); Reliable Automatic 
Sprinkler Co. v. Consumer Prod. Safety Comm'n, 324 F.3d 726, 732-33 (D.C. Cir. 2003) (Consumer 
Product Safety Commission letter initiating administrative investigation and requesting voluntary 
corrective action not final agency action). 
10 Oregon Natural Desert Ass’n v. U.S. Forest Service, 465 F.3d 977, 984 (9th Cir. 2006) (quoting 
Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 478 (2001) (quoting Harrison v. PPG Indus., Inc., 446 
U.S. 578, 586 (1980)).   
11 Because there is no final agency action, the State has failed to meet its burden of establishing a clear 
waiver of the United States’ sovereign immunity to suit brought pursuant to the APA’s judicial review 
provision, 5 U.S.C. § 704. “[T]he party asserting jurisdiction bears the burden of proving that sovereign 
immunity has been waived.” Sydnes v. United States, 523 F.3d 1179, 1183 (10th Cir. 2008). See United 
Tribe of Shawnee Indians v. U.S., 253 F.3d 543, 549-51 (10th Cir. 2001) (discussing interplay between 
APA, 5 U.S.C. §§ 704 & 702, finding no clear waiver of sovereign immunity, but affirming dismissal on 
exhaustion grounds). 
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an Executive Branch official owing a trust obligation to one party and one selected by an 

impartial Article III judge”). Whether the Secretary is compromised by her trust responsibilities 

is a question best resolved at the conclusion of the agency process based on the facts of the 

proceeding. See Alabama v. United States, 630 F. Supp. 2d 1320, 1329 (S.D. Ala. 2008) (claim 

that Part 291 is “infirm in part because the Secretary, although nominally objective, will not be 

so because he owes a fiduciary duty to the Tribe” is “best evaluated in light of the Secretary’s 

actual conduct in entertaining the Tribe’s request for gaming procedures.”).12   

The State claims hardship on account of the Part 291 process, but “hardship ... does not 

mean just anything that makes life harder.” Natural Resources Defense Council v. Abraham, 388 

F.3d 701, 706 (9th Cir. 2004). The State asserts hardship on the basis that very existence of Part 

291 “has inevitably altered the respective negotiating positions of these parties.” ECF No. 41 at 

5. More is needed than this generalized and vague assertion about the atmospheric effects of Part 

291. The State fails to explain how negotiations would proceed differently in the absence of Part 

291 and fails to specify any particular action by either the State or the Pueblo that occurred as a 

result of Part 291. Of course, the State cannot identify any changes in conduct required by the 

Part 291 process because there are none. That alone, under the hardship inquiry, weighs against 

finding ripeness. See Toilet Goods Ass’n v. Gardner, 387 U.S. 158, 164 (1967). 

To the extent that the State avers hardship on account of having to participate in an 

administrative process that embodies a reading of IGRA that the State previously supported, 

                                                            
12 Moreover, this claim is meritless. The Supreme Court has recognized that the “Government does not 
‘compromise’ its obligation to one interest that Congress obliges it to represent by the mere fact that it 
simultaneously performs another task for another interest that Congress has obligated it by statute to do.” 
Nevada v. United States, 463 U.S. 110, 127–28 (1983). 
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“mere uncertainty as to the validity of a legal rule [does not] constitut[e] a hardship for purposes 

of the ripeness analysis,” because under such a regime “courts would soon be overwhelmed” 

with requests, National Park Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803, 811 (2003), 

and “[t]he burden of participating in further administrative . . . proceedings does not constitute 

sufficient hardship to overcome the agency’s challenge to ripeness.” AT & T Corp. v. Federal 

Commc’n Comm’n, 349 F.3d 692, 702 (D.C. Cir. 2003). To the extent that the State avers 

hardship on account of publication of procedures in the Federal Register pursuant to 25 C.F.R. § 

291.13, the State’s claim is not ripe for adjudication because “it rests upon contingent future 

events that may not occur as anticipated, or indeed may not occur at all.” See Texas v. United 

States, 523 U.S. 296, 300 (1998) (internal quotations omitted) (emphasis added).   

Third, the State lacks standing for the reasons stated in the Federal Defendants’ prior 

briefs. See ECF Nos. 37 at 14-16; 42 at 22-23. 

B. The Secretary’s regulations are a reasonable interpretation of IGRA. 

1. Seminole created a statutory gap in IGRA and the Department has the 
authority to fill that gap. 

 
The State continues to argue that agencies only have gap-filling responsibilities where the 

words of a statute have ambiguous meanings. ECF No. 41 at 11-12. But plain statutory language 

may be silent with regard to important matters that arise in an Act’s implementation, and 

Chevron is clear that an agency’s gap-filling responsibility extends to such circumstances.  

Chevron, USA, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984) (“if the statute 

is silent or ambiguous with respect to the specific issue, the question for the court is whether the 

agency’s answer is based on a permissible construction of the statute”) (emphasis added). Thus, 

for example, the Immigration and Nationality Act precludes refugee status to anyone who 

Case 1:14-cv-00695-JAP-SCY   Document 44   Filed 10/14/14   Page 8 of 16



7 
 

participates in “persecution,” 8 U.S.C. § 1101(a)(42), but does not speak to situations where a 

person participating in persecution did so under duress. Negusie v. Holder, 555 U.S. 511, 518 

(2009) (noting statutory silence on the question is “not conclusive” and that this is not “a case 

where it is clear that Congress had an intention on the precise question at issue”). Accordingly, 

the Supreme Court remanded the matter because “ambiguities in statutes within an agency’s 

jurisdiction to administer are delegations of authority to the agency to fill the statutory gap in 

reasonable fashion.” Id. at 523. See also Barnhart v. Walton, 535 U.S. 212, 218 (2002) 

(“[S]ilence, after all, normally creates ambiguity. It does not resolve it.”); Whitman v. American 

Trucking Assoc., 531 U.S. 457, 490 (2001) (Breyer, J., concurring) (“[W]e should read silences 

or ambiguities... as permitting, not forbidding, this type of rational regulation.”). 

By way of a second example, one closer to home, IGRA only permits a tribe to engage in 

class III gaming where it is in a “State that permits such gaming for any purpose by any person, 

organization, or entity.” 25 U.S.C. § 2710(d)(1)(B). IGRA, however, was silent as to whether 

this includes the situation in which a state only permits such gaming by tribes. Faced with this 

issue, Artichoke Joe’s v. Norton concluded the statute was simply silent as to the issue: 

“Congress was understandably not focused on the situation in which the states and tribes agreed 

to exclusive class III Indian gaming rights,” and therefore it found that “Congress has left a gap 

for the administrative agency to fill.” 216 F. Supp. 2d 1084, 1127-28 (E.D. Cal. 2002) (internal 

quotations omitted).13 Similarly, Congress did not foresee Seminole and the attendant possibility 

                                                            
13 On appeal, the Ninth Circuit noted that “the parties’ textual dispute ultimately reduces to what the 
statute does not say.” Artichoke Joe’s California Grand Casino v. Norton, 353 F.3d 712, 723 (9th Cir. 
2003) (emphasis in original). The Ninth Circuit did not need to address whether the Department’s 
interpretation was due Chevron deference because the Indian canon of statutory construction – that 
“statutes are to be construed liberally in favor of the Indians, with ambiguous provisions interpreted to 
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that a state may assert its sovereign immunity when a tribe invokes IGRA’s remedial scheme 

through a bad faith suit.14 The language of IGRA remains the same, but the statute is simply 

silent as to what happens in that circumstance and, under settled administrative law, that means 

there is a statutory gap which the Department is obliged to fill.15    

 The State also argues that statutory gaps left in the wake of judicial decisions cannot be 

addressed by agencies tasked with administering those statutes. ECF No. 41 at 12-13. But 

whether a gap in a statutory scheme is discovered by the agency in the course of implementing a 

statute or by the judiciary in the course of interpreting the statute is beside the point: the statutory 

silence or ambiguity is what requires agency gap-filling. That is the point of National Cable & 

Telecomm. Ass’n v. Brand X Internet Serv.: even after a court interprets a statute, an agency 

administering the statute remains responsible for gap-filling and the courts remain obliged to 

apply Chevron deference to such gap-filling. 545 U.S. 967, 982-83 (2005). The State also 

suggests that Pittston Co. v. U.S. does not provide an example of gap-filling in the wake of a 

judicial holding. The case is unequivocal:  

In drafting the Coal Act, Congress did not contemplate that some members of the 
“signatory operators” group could not constitutionally be required to contribute to 
the Combined Fund. The situation faced by the Commissioner [of Social Security] 

                                                            
their benefit” – led to the same result. Id. at 729, 730 (internal quotations omitted). The same canon 
applies in this case and supports upholding Part 291. 
14 The State argues to the contrary, asserting that as of 1988 the law of state sovereign immunity was 
settled such that Congress would have known that IGRA’s remedial trigger might fail if a state asserted 
Eleventh Amendment immunity. This is false. In 1989, the Court held that Congress had the power, under 
the Commerce Clause, to abrogate a state’s sovereign immunity. Pennsylvania v. Union Gas Co., 491 
U.S. 1, 19-23 (1989). Moreover, the Court did not even reach until 1991 the question whether suits by 
tribes in federal court were subject to claims of state sovereign immunity. Blatchford v. Native Village of 
Noatak, 501 U.S. 775 (1991).    
15The State relies on Utility Air Resources Group v. EPA for the proposition that an agency should not 
rewrite unambiguous statutory terms, ECF No. 41 at 12, but, more relevantly, that case reaffirms that 
“[t]he power of executing the laws necessarily includes both authority and responsibility to resolve some 
questions left open by Congress that arise during the law’s administration.” 134 S. Ct. 2427, 2446 (2014).    
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was thus the kind of “case unprovided for” that allows her to engage in gap-
filling.  
 

368 F.3d 385, 403 (4th Cir. 2004). The State points out, ECF No. 41 at 14, that the Fourth Circuit 

noted that the Commissioner’s assignments to certain companies “were invalid from the 

beginning,” rather than as a result of a judicial ruling that such assignments were 

unconstitutional. Id. But that just shows that judicial rulings do not change laws, they just 

interpret the law and thereby discover gaps that agencies may need to fill. See Texas v. United 

States, 497 F.3d 491, 515-16 (5th Cir. 2007) (Dennis, J. dissenting) (“The Supreme Court does 

not create law, it discovers it . . . . Congress itself created the gap or ambiguity by mistakenly 

overestimating its powers and passing a statute that could not be constitutionally applied as 

Congress intended”).  

The State also argues that the National Indian Gaming Commission (“NIGC”) is the 

proper agency to administer and interpret IGRA, relying on Sac and Fox Nation of Missouri v. 

Norton, 240 F.3d 1250 (10th Cir. 2001). As noted in the Federal Defendants’ Opposition, ECF 

No. 42 at 11 & n.2, the Tenth Circuit’s effort to limit the Secretary’s authority to interpret the 

term “reservation” as used in IGRA was immediately rejected by Congress, and consequently 

rejected by other courts which have affirmed the Secretary’s broad authority to administer 

IGRA.16 In short, while the holding of Sac and Fox remains valid as to the parties to that case, 

                                                            
16 See also Citizens Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460, 465 (D.C. Cir. 2007) 
(rejecting claim that NIGC is alone responsible for interpreting IGRA because “[t]his ignores . . . the 
Secretary’s substantial role in administering IGRA”); Redding Rancheria v. Salazar, 881 F. Supp. 2d 
1104, 1114 (N.D. Cal. 2012) (finding Secretary has authority to publish regulations interpreting 25 U.S.C. 
§ 2719 of IGRA; “IGRA transferred to NIGC that portion of the Secretary’s authority relating to the 
supervision of Indian gaming, and only that portion”); Oregon v. Norton, 271 F. Supp. 2d 1270, 1277-78 
(D. Or. 2003) (noting IGRA does not constrict the Secretary’s “general authority to interpret laws 
governing Indian tribes” and finding Secretary has authority to interpret the term “restore” in IGRA). 
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the case’s reasoning as to whether the Secretary has authority to interpret IGRA does not. 

Moreover, the argument is particularly inappropriate in this context, because it is the Secretary, 

not the NIGC, who determines whether gaming compacts are to be approved or disapproved, 25 

U.S.C. § 2710(d)(8), and it is the Secretary who Congress tasked with prescribing gaming 

procedures for tribes in the event IGRA’s remedial process fails to result in a gaming compact to 

which a state consents, id. § 2710(d)(7)(B)(vii). “The Secretary is responsible for administering 

IGRA and reviewing class III gaming compacts, and her interpretation of the statute is entitled to 

a degree of deference.” Artichoke Joe’s, 216 F. Supp. 2d at 1127. Accordingly, the Secretary 

appropriately promulgated the Part 291 regulations to fill the gap discovered in the wake of 

Seminole.  

2. Part 291 is a reasonable construction of IGRA and is entitled to deference 
from this Court. 

 
The State offers four grounds for finding that Part 291 conflicts with IGRA, none of 

which have merit. First, the State argues that there can be no remedial process in IGRA absent a 

judicial finding that a state has negotiated in bad faith, and contends IGRA provides states a 

statutory right to such a hearing. ECF No. 41 at 19. In fact, it is tribes, not states, that are given a 

statutory right by § 2710(d)(7): the right to sue a state. Seminole Tribe of Florida v. Florida, 517 

U.S. 44, 74 (1996) (“Congress has prescribed a detailed remedial scheme for the enforcement 

against a State of a statutorily created right.”). States, by contrast, gain the ability to play a role in 

tribal gaming to the extent that they adhere to their duty to negotiate in good faith. Id. When a 

state asserts its sovereign immunity, in effect, it opts out of the role that Congress intended for it 

to play in the compact process. Far from punishing a state, ECF No. 41 at 19, Part 291 ensures 
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that a tribe is not punished by a state’s abdication of its duty under IGRA to negotiate in good 

faith and demonstrate that it has done so to a court’s satisfaction.   

Second, the State complains that while a court must order a state to negotiate a compact, 

the Secretary only invites state participation and can approve gaming procedures without the 

participation of a state. Id. at 20. Of course, even though a court must order a state to negotiate a 

compact under IGRA, that does not mean that a state must comply, and IGRA, like the 

Secretary’s regulations, after giving a state an opportunity to resolve its differences with a tribe, 

ultimately provides that the Secretary should prescribe regulations. 25 U.S.C. § 

2710(d)(7)(B)(vii).  

Third, the State asserts that the Part 291 regulations allow the Secretary to reject a 

mediator’s proposed compact, something IGRA does not allow. ECF No. 41 at 20. That is false. 

IGRA requires the Secretary to review and disapprove a compact chosen by a mediator if it 

violates (a) any provision of IGRA; (b) any other provision of federal law not related to 

jurisdiction over gaming on Indian lands (as defined by IGRA); or (c) the United States’ trust 

responsibility to Indians. 25 U.S.C. § 2710(d)(8)(B)(i - iii). Part 291 similarly requires 

disapproval of a mediator’s chosen compact where it violates (a) any provision of IGRA, 25 

C.F.R. § 291.11(2), (3), (4) and (6);17 (b) any other provision of federal law, id. § 291.11(7); and 

                                                            
17Section 291.11(2) requires disapproval where a compact allows gaming outside of Indian lands as 
defined under IGRA. See 25 U.S.C. § 2703(4) (defining Indian lands); § 2710(d)(1) (limiting class III 
gaming to Indian lands). Section 291.11(3) requires disapproval where a compact permits class III gaming 
activities disallowed by IGRA because they are not allowed in the state where the gaming will occur. See 
25 U.S.C. § 2710(d)(1)(B). Section 291.11(4) requires disapproval where the compact violates relevant 
state laws in accord with IGRA’s same requirement that Secretarial procedures be “consistent with . . . the 
relevant laws of the State.” § 2710(d)(7)(B)(vii)(I). Section 291.11(6) requires that a compact comply 
with IGRA.  
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(c) the United States’ trust responsibility to Indians, id. § 291.11(5).18 Part 291 does not give the 

Secretary discretion to disapprove compacts broader than that provided by IGRA. 

Finally, the State argues that IGRA makes the Johnson Act inapplicable to gaming 

conducted under a tribal-state compact, § 2710(d)(6), but if the Secretary prescribes gaming 

procedures in lieu of a compact, such gaming would violate the Johnson Act. ECF No. 41 at 21-

22. However, IGRA itself provides authority for the Secretary to prescribe procedures where a 

tribe cannot negotiate a compact with a state, § 2710(d)(7)(B)(vii). Gaming procedures 

prescribed under Part 291 implement § 2710(d)(7)(B)(vii) in the circumstance in which a state 

asserts its sovereign immunity, and such procedures have the same validity as gaming procedures 

issued under the statute. 

II. CONCLUSION 

For the above-stated reasons, the Court should grant the Federal Defendants’ Motion for 

Summary Judgment. 

 
 
 
 
 
 
 
 
 
 
 
                                                            
18 The only remaining ground for disapproval is where the proposal does not adequately address the 
regulation’s technical requirements. See 25 C.F.R. § 291.11(1). The State’s argument that Part 291 adds 
“broad and ill-defined” “trust obligations” to the analysis, see ECF No. 41 at 21, fails to acknowledge that 
IGRA expressly provided such obligations as a basis for rejecting a compact. 25 U.S.C. § 2710 
(d)(8)(B)(iii). 
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