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I. INTRODUCTION  

The Federal Defendants, the United States Department of the Interior (“Department”) and 

Sally Jewell, Secretary of the Interior (“Secretary”), hereby offer a memorandum of law in 

opposition to the State of New Mexico’s (“State”) motion for summary judgment and in further 

support of the Federal Defendants’ motion for summary judgment. 

II. ARGUMENT 

The State’s motion for summary judgment should be denied.  The State argues that the 

language of the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701 et seq., is plain, 

leaving no gap to be filled by the Department’s Part 291 regulations promulgated in response to 

Seminole Tribe of Fla. v. Florida, 517 U.S. 44 (1996).  In fact, according to the State, Congress 

may even have intended that states be able to opt out of IGRA’s remedial provisions by invoking 

their sovereign immunity.  ECF No. 39 at 15-16.  In other words, according to the State, a 

Congress that was obsessed with a precise balance of power between states and tribes granted 

states new and far-reaching authorities over tribes in return for an unenforceable “duty” on the 

part of states to negotiate in good faith.  This situation, the State suggests, “simply means that 

[IGRA] reflects a balance of competing interests.”  Id. at 16. 

This view of IGRA is at odds with the Act’s text, structure, and legislative history, and 

finds support only in the State’s wishful thinking.  In contrast, the Eleventh Circuit, in the wake 

of Seminole, construes IGRA as allowing a tribe to ask the Secretary to prescribe gaming 

procedures when a state invokes its sovereign immunity to a bad faith suit brought under 25 

U.S.C. § 2710(d)(7)(B)(ii).  Seminole Tribe of Fla. v. Florida, 11 F.3d 1016, 1029 (11th Cir. 
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1994).  The Ninth Circuit similarly rejects the notion that Congress intended a state veto on tribal 

gaming, finding the gaming compact requirement of IGRA could not be the basis for a 

preliminary injunction against a tribe where a state asserts its sovereign immunity to a tribal bad-

faith negotiation suit.  United States v. Spokane Tribe, 139 F.3d 1297 (9th Cir. 1998).  And two 

of the three judges on the panel of Texas v. United States, 497 F.3d 491 (5th Cir. 2007), 

concluded that if IGRA functions the way the State suggests, then it is broken.  Id. at 512 (Judge 

King concurring) (noting IGRA presently gives a state “leverage to block gaming on Indian land 

. . . in a manner wholly contrary to Congress’s intent”); id. at 522 (Judge Dennis dissenting) 

(“Congress . . . did not intend to allow . . . a situation in which states could refuse to negotiate 

and thus veto a tribal-state compact.”). 

Seminole did not alter the plain language of § 2710(d)(7).  It altered only the trigger for 

IGRA’s remedial scheme when a state asserts its Eleventh Amendment immunity. The State is 

right that Congress intended IGRA’s compact negotiation process to reflect a balance of 

competing interests, but Seminole upset that balance and created a state of affairs Congress 

sought to avoid.  Tribes are motivated to negotiate with and make concessions to states under the 

compacting process because absent a gaming compact, under IGRA, “Indian tribes will be 

required to give up any legal right they may now have to engage in Class III gaming.”  S. Rep. 

No. 100-446, at 14 (Aug. 3, 1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3084.  By contrast, 

“States are not required to forgo any State governmental rights to engage in or regulate Class III 

gaming except whatever they may voluntarily cede to a tribe under a compact.”  Id.  Hence a 

mechanism was needed to “encourage States to deal fairly with tribes as sovereign 

governments,” and that mechanism is IGRA’s remedial process in § 2710(d)(7).  Id.  If, however, 
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a state can simply move to dismiss a tribal suit alleging that the state has failed to negotiate in 

good faith as required under IGRA, then it no longer has an incentive to negotiate fairly with 

tribes.  This runs counter to the intent of Congress.  And, in effect, IGRA becomes a significant 

and unwarranted grant of power to states to regulate gaming in Indian country. 

Moreover, IGRA is not a statute designed to substantially enhance or otherwise protect 

purported state interests in the regulation of Indian gaming, as New Mexico portrays it.  Prior to 

IGRA, states had no role in regulating tribal gaming on tribal lands within a state.  California v. 

Cabazon Band of Mission Indians, 480 U.S. 202 (1987).  In the years preceding Cabazon, 

Congress had considered legislation regulating Indian gaming, not in order to “correct” any lack 

of state jurisdiction over tribal activities on tribal lands, but rather to “preserve the right of tribes 

to self-government while, at the same time, to protect both the tribes and the gaming public from 

unscrupulous persons.”  S. Rep. 100-446 at 1-2.  Congress recognized the importance of such 

gaming, noting that “the income often means the difference between an adequate governmental 

program and a skeletal program that is totally dependent on Federal funding.” Id. at 3.  But 

neither tribes nor the federal government had the requisite experience with protecting such 

gaming from criminal elements.  Because “the expertise to regulate gaming activities and to 

enforce laws related to gaming could be found in state agencies . . . there was no need to 

duplicate those mechanisms on a Federal level.”  Id. at 5.  Thus states were given an opportunity 

through IGRA to acquire a limited role in the regulation of Indian gaming, but the details of a 

state’s role would be determined at the negotiating table rather than by Congressional or state 

fiat.   
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To be sure, the compact negotiation process is intended to be a vehicle whereby state 

concerns with gaming are addressed.  Congress provided that a state may show (and the court 

may consider), in defending against a bad faith lawsuit by a tribe, how proposed tribal gaming 

affects “the public interest, public safety, criminality, financial integrity,” as well as any “adverse 

economic impacts on existing gaming activities.” 25 U.S.C. § 2710(d)(7)(B)(iii)(I).  See S. Rep. 

100-446 at 13 (“A State’s governmental interests with respect to class III gaming on Indian lands 

include the interplay of such gaming with the State’s public policy, safety, law and other 

interests, as well as impacts on the State’s regulatory system, including its economic interest in 

raising revenue for its citizens.”).  By providing that a state could proffer sound public policy 

reasons for refusing to negotiate a compact on the terms sought by a tribe only in the context of 

establishing its good faith to a federal court, Congress ensured that a state is not the final arbiter 

of whether its reasons for declining to reach agreement with a tribe are valid.  That, in turn, 

ensures “that the compact requirement for class III not be used as a justification by a State for 

excluding Indian tribes from such gaming or for the protection of other State-licensed gaming 

enterprises from free market competition with Indian tribes.”  Id.  Therefore, when a state opts 

out of IGRA’s remedial process by asserting its sovereign immunity to suit, it is opting out of the 

opportunity Congress gave it to justify why state governmental interests should preclude a tribe 

from gaming under IGRA or require a tribe to game under terms a tribe rejects.   

Because Congress did not consider that abrogating a state’s Eleventh Amendment 

immunity to suit was beyond its power in enacting IGRA, IGRA itself does not account for the 

possibility that a state might opt out of its remedial scheme by invoking that immunity.  As a 

result, there is a gap to fill, which the Secretary has done by promulgating 25 C.F.R. Part 291.  
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See National Cable & Telecommunications Ass’n v. Brand X Internet Services, 545 U.S. 967, 

982 (2005) (“Chevron’s premise is that it is for agencies, not courts, to fill statutory gaps.”). 

The State’s argument that there is no gap is belied by all courts to have considered the 

question as well as by a comparison of IGRA’s remedial scheme in the wake of Seminole with 

the scheme that Congress clearly intended.  As discussed below, the Part 291 regulations 

permissibly fill this unforeseen gap – the trigger for IGRA’s remedial scheme – and do so by 

giving effect to what Congress intended in the first place and without displacing or conflicting 

with any part of Congress’s scheme.   

The State seeks to salvage its untenable argument that Congress intended IGRA to 

provide for state veto of gaming by asserting that the United States’ gap-filling approach violates 

the State’s sovereign immunity.  Contrary to the State’s argument, however, the Part 291 process 

is not analogous to a formal adjudication of the State’s rights and does not implicate the Eleventh 

Amendment.  Nor are the Secretary’s regulations a judicial remedy in disguise.  Rather, they are 

only operative in the gap left after Seminole – in those congressionally unforeseen instances 

where, by virtue of a state’s invocation of sovereign immunity, the judiciary lacks a role in 

triggering the remedial process.  There is no question that Congress would have authority to 

enact as law an administrative scheme comparable to the Part 291 process without raising 

Eleventh Amendment concerns, so the only question before this Court is whether the regulations 

comport with IGRA and Congress’s intent in enacting it – and Part 291 does.   

Finally, the State’s motion gives perfunctory treatment to the question of whether this 

Court even has jurisdiction over this matter at this juncture.  Until there is a final agency action, 

in the form of Secretarial approval or denial of class III gaming procedures, there is no final 
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agency action and hence no cause of action under the Administrative Procedure Act (“APA”), no 

waiver of the United States’ sovereign immunity to this suit, and no impact or harm to the State 

capable of supporting either a finding that this case is ripe or that the State has suffered an injury 

sufficient to support standing.  As argued in detail in the Federal Defendants’ motion for 

summary judgment, ECF No. 37 at 8-14, and further below, this case should be dismissed for 

lack of jurisdiction without reaching the merits. 

A. The Secretary’s regulations are a reasonable interpretation of IGRA. 

 The Secretary’s Part 291 regulations address a circumstance unforeseen when IGRA was 

enacted: that a state may circumvent the trigger for IGRA’s remedial process by asserting its 

sovereign immunity.  The State’s challenge to Part 291 is governed by the two-step inquiry 

described in Chevron, USA, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).  

Pursuant to this inquiry, this Court first  inquires whether Congress has spoken directly to the 

issue in question, by “employ[ing] traditional tools of statutory construction,” id. at 843 n.9, 

“looking to, among other things, the statutory text, history, and purpose.”  United Keetoowah 

Band of Cherokee Indians of OK v. U.S. Dep’t of Housing and Urban Dev., 567 F.3d 1235, 1240 

(2009).  “If the statute is silent or ambiguous, we proceed to step two and ask whether the 

agency’s answer is based on a permissible construction of the statute.”  Id.  See also In re BDT 

Farms, Inc., 21 F.3d 1019, 1021 (10th Cir. 1994).  At step two of the Chevron inquiry, a court 

looks to the plain language of the statute and asks whether the agency’s interpretation “is 

arbitrary, capricious, or manifestly contrary to the statute.”  Pharmanex v. Shalala, 221 F.3d 

1151, 1154 (10th Cir. 2000).  If there is no conflict, then the Court must “afford considerable 

deference to [an] agenc[y] interpreting ambiguities in [a] statute[] that Congress has delegated to 
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[its] care.”  Miami Tribe of Oklahoma v. United States, 656 F.3d 1129, 1142 (10th Cir. 2011) 

(internal quotations omitted).  

1. Seminole created a statutory gap in IGRA and the Department has the authority to fill 
that gap 
 
The first step of the Chevron inquiry requires a court to determine whether there is any 

gap or silence in the statutory scheme an agency’s regulations fill.  Arizona Public Serv. Co. v. 

U.S.E.P.A., 562 F.3d 1116, 1123 (10th Cir. 2009) (“If the statute is silent or ambiguous about the 

question at issue, as here, we defer to the authorized agency and apply the agency’s construction 

so long as it is a reasonable interpretation of the statute.”) (internal quotations omitted).  The 

Supreme Court’s Seminole decision did not strike any of the language in § 2710(d)(7), but it did 

alter the way the trigger for the statutory scheme’s remedial provisions operates, in some 

circumstances, by finding Congress lacks the power to abrogate a state’s sovereign immunity.  

The State resists the notion of a gap post-Seminole by asserting that the unambiguous language 

of § 2710(d)(7), cannot be made ambiguous by a subsequent judicial decision, ECF No. 39 at 12, 

but that is exactly what Seminole did, and IGRA is silent with regard to what happens to the 

remedial trigger when a state opts out of the statute’s remedial scheme.  The State’s assertion 

that the statute is unambiguous is belied by the conflicting views of the Circuits as to how 

IGRA’s remedial scheme operates post-Seminole: either, as the State contends, states now 

effectually have a veto over tribal gaming with corresponding wholly unequal bargaining 

leverage in the compacting process that was never intended by Congress or, as the Eleventh 

Circuit suggests, states have no such leverage and simply drop out of the compacting process 

after invoking their sovereign immunity and tribes can approach the Secretary to prescribe 

regulations.  IGRA’s silence on this matter creates the very kind of statutory gap the agency 
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responsible for administering IGRA, the Department, is obliged to fill.  See Gillan v. Winter, 474 

F.3d 813, 817 (D.C. Cir. 2007) (“If the intent of Congress is not clear from the language of the 

statute because the statute is silent or ambiguous with respect to the specific issue, the question 

for the court is whether the agency’s answer is based on a permissible construction of the 

statute.”) (internal quotations omitted). 

The State argues that in 1988 when IGRA was enacted, the law regarding state sovereign 

immunity was as settled as it is today and therefore Congress must have known and intended that 

IGRA’s remedial process could be short circuited at a state’s pleasure through the invocation of 

sovereign immunity.  ECF 39 at 14.  First, as noted above, nothing in the statute or its legislative 

history lends support to this notion.  The legislative history, as discussed above, makes clear that 

Congress recognized that the states had no incentive to negotiate over a compact in good faith –

or at all – absent a right to sue on the part of tribes.  S. Rep. 100-446 at 14 (“Thus, given this 

unequal balance, the issue before the Committee was how best to encourage States to deal fairly 

with tribes as sovereign governments.”). To suggest Congress intended that the tribe’s right to 

sue only be available at the discretion of a state alleged to be acting in bad faith is simply absurd.  

See Spokane Tribe of Indians, 139 F.3d at 1301 (“Most likely [IGRA] would not have been 

enacted if that balance had tipped conclusively in favor of the states, and without IGRA the 

states would have no say whatever over Indian gaming.”).   

Second, and equally absurd, is the State’s notion that as of 1988 the law of state 

sovereign immunity was so clearly settled that the outcome of Seminole was a foregone 

conclusion.  Until Seminole was decided in 1996, the Court had not opined on whether 

Congress’s plenary authority under the Indian Commerce Clause enabled it to abrogate state 
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sovereign immunity.  Moreover, in arriving at its conclusion, the Court overturned its own 

precedent, Pennsylvania v. Union Gas Co., 491 U.S. 1 (1989), which held that Congress, under 

the Commerce Clause did have the power to abrogate a state’s sovereign immunity.  517 U.S. at 

59-72.  The Court issued its ruling in Union Gas one year after Congress enacted IGRA.  

Although by 1996, when the Court decided Seminole, the composition and views of the Court 

had sufficiently changed such that Union Gas was regarded as a departure from its sovereign 

immunity jurisprudence, Seminole, 517 U.S. at 66, the Court in 1989 clearly did not subscribe to 

that later view that the law of state sovereign immunity was clearly settled.  If the Court was not 

settled in its view, there is no reason to think Congress knew its plenary authority was limited in 

this way in 1988, assuming Congress thought about it at all in the process of enacting IGRA.  

See Spokane Tribe, 139 F.3d at 1300-1301.  New Mexico’s claim is even more preposterous in 

light of the fact that it was not until 1991 that the Court overruled the Ninth Circuit, holding that 

the states’ Eleventh Amendment immunity barred suit by tribes.  Blatchford v. Native Village of 

Noatak, 501 U.S. 775 (1991). 

Moreover, the fact that the Seminole Court declined to create an Ex parte Young cause of 

action against state officers tells us nothing about whether there is a statutory gap post-Seminole 

or whether Congress or the agency is the appropriate body to interpret such a gap.  ECF 39 at 12-

13.  The plaintiffs in Seminole asserted that the judiciary, not the agency tasked with 

implementing IGRA, could create a new and distinct cause of action, and the Court noted that 

“where Congress has prescribed a detailed remedial scheme for the enforcement against a State 

of a statutorily created right, a court should hesitate before casting aside those limitations and 

permitting an action against a state officer based upon Ex parte Young.”  517 U.S. at 74.  
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Moreover, the Court explained, such a remedy conflicted with the intent of Congress by 

potentially threatening state officials with sanctions much more severe than those imposed by 

IGRA.  Id. at 74-75.  By contrast, the Supreme Court has recognized that filling statutory gaps 

and silences is a central task of administrative agencies.  See Brand X Internet Services, 545 U.S. 

at 982 (“Chevron’s premise is that it is for agencies, not courts, to fill statutory gaps.”).  And the 

Part 291 regulations, rather than establishing an alternative to IGRA’s remedial scheme, operate 

within that scheme, addressing how a state and tribe are to proceed with the compacting process 

after a state has asserted its sovereign immunity to a suit brought under IGRA.1 

The State is correct that Congress is free to amend IGRA but that legislative power does 

not preclude the Department’s rulemaking authority under IGRA or 25 U.S.C. § 2 and 25 U.S.C. 

§ 9.  The reason agencies are delegated gap-filling authority in the first place is so that Congress 

is not saddled with resolving every ambiguity or silence in a statute.  Since these ambiguities 

generally arise in the implementation stage, if Congress were required to fill gaps, it, in effect, 

would need to recreate itself as an administrative body.   In the absence of congressional action, 

gap-filling is left to the agency with the responsibility (and hence experience and expertise) of 

implementing the statute in the first instance.  “Because historical familiarity and policymaking 

expertise account in the first instance for the presumption that Congress delegates interpretive 

lawmaking power to the agency rather than to the reviewing court, we presume here that 

Congress intended to invest interpretive power in the administrative actor in the best position to 

1 The State’s cites Adams Fruit Co. v. Barrett, 494 U.S. 638 (1990), for the proposition that 
federal agencies do not have authority to interpret judicial remedies – ECF No. 39 at 16 – 
deliberately missing the point.  Part 291 only comes into play when the statute’s judicial 
remedies have been foreclosed and does not purport to regulate the nature or scope of a tribe’s 
bad faith cause of action. 
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develop these attributes.”  Martin v. Occupational Safety and Health Review Comm’n, 499 U.S. 

144, 153 (1991).   

In this case, that agency is the Department.  Congress has made that much clear, 

specifically passing legislation affirming the Department’s authority to interpret IGRA in the 

wake of a judicial decision concluding otherwise.  See Pub. L. No. 107-63, § 134 (2001) 

(“authority to determine whether a specific area of land is ‘reservation’ [under IGRA] was 

delegated to the Secretary of the Interior on October 17, 1988”).  That legislation was passed in 

the wake of Sac and Fox Nation v. Norton, 240 F.3d 1250 (10th Cir. 2001), which constrained 

the Department’s authority to interpret what constitutes a “reservation” under IGRA because the 

court felt the Department was undermining the anti-gaming policies of 25 U.S.C. § 2719.  See 

City of Roseville v. Norton, 348 F.3d 1020, 1029 (D.C. Cir. 2003) (noting “Congress rebuked 

[the Tenth Circuit] almost immediately” after it constrained the Department’s interpretive 

authority under IGRA).2   

Moreover, besides amending IGRA, Congress can, and has had ample opportunity, to 

nullify the Secretary’s Part 291 regulations if it determines that they are contrary to the purposes 

and policies of IGRA and, where it declines to do so, that inaction is evidence that the 

regulations comport with the statute.  See Young v. Community Nutrition Institute, 476 U.S. 

974, 983 (1986) (“a congressional failure to revise or repeal the agency’s interpretation is 

2 The National Indian Gaming Commission (“NIGC”), which is part of the Department and was 
created by IGRA, also has responsibilities under IGRA and authority to promulgate regulations.  
25 U.S.C. § 2706(10) (NIGC “shall promulgate such regulations and guidelines as it deems 
appropriate to implement provisions of this chapter”).  But while the NIGC is tasked with 
assuming the Secretary’s former responsibility for regulating Indian gaming, 25 U.S.C. § 2709, 
the Secretary remains responsible for implementing the remainder of IGRA, including the 
compacting process in § 2710(d)(7). 
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persuasive evidence that the interpretation is the one intended by Congress”) (internal quotations 

omitted).  Congress is clearly aware of the regulations, having effectually blocked their 

implementation for the fiscal year of 1998.  See Section 129 of FY 1998 Department of the 

Interior and Related Agencies Appropriations Act, Pub. L. No. 105-83, 111 Stat. 1569 (Nov. 14, 

1997).  Subsequently, however, Congress has neither nullified nor modified Part 291 in any way, 

even though it has revisited IGRA, which demonstrates congressional approval. 

2. Part 291 does not raise constitutional issues. 

The State contends that the canon of constitutional avoidance precludes this Court from 

finding a statutory silence in § 2710(d)(7).  ECF No. 39 at 16.  The canon requires a court to 

prefer statutory interpretations that avoid raising “serious constitutional problems.”  Edward J. 

DeBartolo Corp. v. Florida Gulf Coast Bldg. and Const. Trades Council, 485 U.S. 568, 575 

(1988).  However, the canon does not preclude agency authority to interpret statutes, so long as 

the agency interpretation does not infringe constitutional rights.  See Hernandez-Carrera v. 

Carlson, 547 F.3d 1237, 1250 (10th Cir. 2008) (“a court’s initial application of the avoidance 

canon to construe an ambiguous statute would not foreclose the agency from adopting a different 

reasonable interpretation, if that interpretation also avoided the constitutional concerns”); 

American Federation of Labor and Congress of Indus. Organizations v. Federal Election 

Comm’n, 333 F.3d 168, 179 (D.C. Cir. 2003) (“DeBartolo . . . suggests merely that an agency 

acts unreasonably if, instead of choosing among constitutionally permissible alternatives, it 

interprets ambiguous statutory language as indicating that Congress intended to authorize 

infringements on constitutional rights.”) Part 291 does not infringe constitutional rights or 

implicate a state’s Eleventh Amendment immunity. 
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The Part 291 remedial process does not require or coerce state participation, although as 

Assistant Secretary Washburn states, “[i]t is the Department’s strong preference that the State 

and the Pueblo reach agreement on a compact amendment.”  ECF No. 19-2 at ¶ 11.  The State 

argues to the contrary, relying upon Federal Maritime Comm’n v. South Carolina State Ports 

Authority, 535 U.S. 743 (2002).  Federal Maritime Commission held that state sovereign 

immunity applies to administrative adjudications as well as court proceedings.  535 U.S. at 769.  

Yet Federal Maritime Commission does not foreclose all agency processes in which states may 

be subject to agency proceedings initiated by third parties.  Instead, state sovereign immunity 

applies “[w]hen the proceeding walks, talks, and squawks like a lawsuit.”  Connecticut Dept. of 

Envtl. Protection v. O.S.H.A., 356 F.3d 226, 232 (2d Cir. 2004) (internal quotations omitted).  

Thus, for example, agency investigations of states are not barred by state sovereign immunity, id. 

at 233.  In Tennessee v. U.S. Dept. of Transp., 326 F.3d 729 (6th Cir. 2003), the Sixth Circuit 

examined an agency process analogous to the Part 291 process and concluded it was not subject 

to state sovereign immunity.  At issue was a process used by the Department of Transportation 

(“DOT”) to evaluate whether state laws are preempted.  Id. at 735.  The process is initiated by a 

private party complaint concerning a state law which leads to a comment period, with mandatory 

notice to the affected state of the challenged law.  Id.  As here, state participation was invited but 

not required.  Id.  The court therefore rejected Tennessee’s challenge, noting that the “process 

differs dramatically from the one scrutinized by the Supreme Court in Federal Maritime 

Commission,” and explained that the “action of the Associate Administrator does not result in an 

order of enforcement against a state, nor does it leave a state defenseless in later litigation if the 

state chooses not to participate in the administrative proceeding.”  Id.  at 735, 36.  In short, Part 
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291 is more akin to the informal agency process at issue in Tennessee than the formal 

adjudicatory process at issue in Federal Maritime Commission, and therefore does not implicate 

the State’s Eleventh Amendment immunity. 

The State’s position to the contrary rests upon the assumption that Part 291 is equivalent 

to a judicial remedy that simply assumes the question that IGRA would have a federal court 

adjudicate: whether a state has negotiated in bad faith.3  The Part 291 process is not, however, an 

adjudication of a state’s good faith and, unlike a court, the Secretary cannot affirm a state’s 

decision to reject a potential compact with a tribe based on state governmental interests like 

“public interest, public safety, criminality, financial integrity, and adverse economic impacts on 

existing gaming activities.”  § 2710(d)(7)(B)(iii)(I).  Nor can the Secretary alternatively conclude 

that certain bargaining positions constitute bad faith.  All the Secretary can do under Part 291 is 

undertake an informal remedial process – one designed to mirror the process Congress intended 

in IGRA – that bridges the gap created by Seminole, honoring IGRA’s intent that a tribe be able 

to exercise its right to class III gaming even where the state is an impediment to negotiating a 

gaming compact.  Further, the fact that a tribe may be able to game on tribal lands in spite of a 

state’s assertion of sovereign immunity is not a “penalty.”  IGRA is not designed to permit states 

to veto tribal gaming or to provide states inordinate bargaining leverage by virtue of their ability 

to assert their sovereign immunity.  The Part 291 remedial process, like IGRA’s remedial 

process, does not penalize states: it ensures tribes a remedy in certain circumstances where 

compact negotiations fail, maintains the balance of competing state and tribal interests with 

3 The State, apparently without irony, also faults the Part 291 process for failing to include a 
Secretarial determination regarding the assertion that a state failed to negotiate in good faith.  
ECF No. 39 at 20. 
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which Congress was concerned and does little, if any, harm to the states.  That Part 291 does not 

do violence to IGRA is attested by the fact that the Eleventh Circuit could interpret the statute as 

permitting the Secretary to prescribe gaming procedures in the wake of a state’s assertion of 

sovereign immunity.  Seminole, 11 F.3d at 1029.   

For the same reasons, the State’s argument that the Part 291 process effectually coerces 

the State into waiving its sovereign immunity fails.  At the outset, it is important to note that if 

the State were correct, even if Congress had expressly provided for the Part 291 process where a 

state asserts its immunity, the IGRA remedial process would nevertheless be unconstitutional.  

The Part 291 process, however, involves nothing akin to legal process against a state, rendering 

the State’s argument baseless.    

For purposes of completeness, however, we further address the State’s assertion.  The 

Supreme Court has noted that coercion occurs “where the constitutionally guaranteed protection 

of the States’ sovereign immunity is involved . . . when what is attached to the refusal to waive is 

the exclusion of the State from otherwise lawful activity.”  College Sav. Bank v. Florida Prepaid 

Postsecondary Educ. Expense Bd., 527 U.S. 666, 687 (1999).  Coercion does not occur where the 

waiver is in exchange for some federally provided benefit to which a state is not otherwise 

entitled.  Id. at 686-87 (no coercion where congressional approval of interstate compact 

conditioned upon waiver, citing Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275 

(1959); and no coercion where waiver is a precondition of federal funds to which the state is not 

otherwise entitled, citing South Dakota v. Dole, 483 U.S. 203 (1987)).4  In this case, there is no 

4 The State’s reliance upon National Federation of Independent Business v. Sebelius, 132 S. Ct. 
2566 (2012), illustrates the weakness of the coercion argument. Sebelius, like Dole, was a 
Spending Clause case, but the Spending Clause is not implicated here. There is no condition 
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“otherwise lawful activity” from which a state is excluded as a penalty for failing to waive its 

sovereign immunity.   

While the State asserts it loses its statutory right to negotiate a compact with the Pueblo 

as a result of the Part 291 process, ECF No. 39 at 18, in truth nothing in Part 291 prevents the 

State from continuing to negotiate a compact with the Pueblo either within or independently of 

the Part 291 process.  See ECF No. 19-2 at ¶ 11 (Department’s “strong preference” is that State 

and Pueblo negotiate a gaming compact independent of the Part 291 process).  What the State 

really means is that it has a right to effectively deny the Pueblo’s right to game for an indefinite 

period of time by refusing to comply with its duty under IGRA to negotiate in good faith, which 

it loses under Part 291.  Such conduct would violate the obligations inherent in IGRA.   

Moreover, it is not clear the State is denied a cognizable right because IGRA’s statutory scheme 

can be understood to enable the Secretary, in light of the gap in IGRA’s remedial trigger, to 

prescribe gaming procedures only when a tribe has exhausted all statutorily provided avenues to 

reach a gaming compact with a state. Seminole, 11 F.3d at 1029.  In fact, IGRA’s statutory 

scheme has been construed as having an even more far-reaching result – releasing a tribe from 

any obligation to comply with the compacting provisions once a state frustrates congressional 

placed upon the State’s receipt of federal funds, much less one affecting a substantial portion of 
the State’s budget. Even if the Court’s Spending Clause analysis, and its references to coercion, 
were to be applied here, the facts are distinguishable. There were three interrelated reasons why 
the plurality thought the proposed Medicaid expansion was problematic. It was an entirely new 
program, which states could reject only upon giving up the prior Medicaid program in its 
entirety. The states had little advance notice that they would have to comply. And the states were 
“ecomic[ally] dragoon[ed]” into the program. Id. at 2605-05. None of these factors, much less all 
of them, are satisfied here. Accordingly, the Sebelius Court’s reasoning, and its reference to 
coercion, is inapplicable here.  
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intent by asserting its sovereign immunity, Spokane Tribe of Indians, 139 F.3d at 1301.  None of 

this infringes upon any State right because by asserting its sovereign immunity, it is in effect 

rejecting the unique opportunity Congress offered states in order to shape tribal gaming on tribal 

lands in a manner otherwise outside state authority.5  Accordingly, Part 291 does not implicate a 

state’s sovereign immunity. 

3. Part 291 is a reasonable construction of IGRA and is entitled to deference from this 
Court 
 
Because § 2710(d)(7) is silent with regard to what happens when a state asserts its 

sovereign immunity and because the Department is the agency tasked with administering 

IGRA’s compacting process, the court must “defer at step two [of the Chevron inquiry] to the 

agency’s interpretation so long as the construction is a reasonable policy choice for the agency to 

make.”  Brand X, 545 U.S. 967, 986 (2005) (internal quotations omitted).  The State argues that 

Part 291 is contrary to IGRA because it provides a process by which a tribe can secure either a 

compact or gaming procedures without a judicial finding that a state negotiated in bad faith.  

ECF No. 39 at 20.  But this argument misconstrues the issue: the statutory silence, and thus the 

gap the Department must fill, is what happens when IGRA’s remedial trigger – resort to a federal 

court – is blocked by a state’s assertion of its sovereign immunity.  In other words, the State, 

through this argument, merely reasserts its view that IGRA, in the wake of Seminole, is 

unambiguous with no gaps to fill.  But in the wake of Seminole, IGRA is either ambiguous or 

5 As noted above, the judicial proceeding to which a state would assert immunity is precisely the 
place where Congress provided it an opportunity to establish why its governmental interests 
justify its decision to demand certain compact terms or reject a tribe’s proffered compact terms.  
The State cannot reasonably complain that it is denied an opportunity to establish its good faith 
in a judicial forum as the cost of asserting its sovereign immunity, because such a “cost” is 
inherent in every assertion of sovereign immunity to bar a judicial proceeding. 
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there are issues concerning severability.  Where a state asserts its sovereign immunity, the 

following is not clear: (1) whether IGRA’s remedial trigger is eliminated, with a consequent 

denial of a tribe’s right to engage in class III gaming; or (2) whether, consistent with 

Congressional intent, the state’s right to full involvement in establishing procedures for tribal 

gaming ends; or (3) whether any obligation of a tribe to comply with IGRA’s compacting 

requirements at all ends.  If the State’s view prevails, there is a serious question as to whether  

IGRA is broken because the intent of Congress has been frustrated.  See Spokane Tribe of 

Indians, 139 F.3d at 1301.   

If, however, the statute is silent, then the question is whether the Part 291 regulations are 

a reasonable policy choice, consistent with the intent of Congress in enacting IGRA, to foster 

negotiations between states and tribes as sovereign equals.  See S. Rep. 100-446 at 6 (“This 

legislation is intended to provide a means by which tribal and State governments can realize their 

unique and individual governmental objectives, while at the same time work together to develop 

a regulatory and jurisdictional pattern that will foster a consistency and uniformity in the manner 

in which laws regulating the conduct of gaming activities are applied.”).  The Secretary’s 

regulations attempt to closely track IGRA’s remedial provisions (to the extent possible given that 

the judiciary can no longer have a role in the process in the wake of a state’s invocation of its 

sovereign immunity).  By doing so, the regulations offer a state an opportunity to remain 

involved in the process of establishing tribal gaming procedures even though, arguably, the 

state’s role in such a process ends after it asserts its sovereign immunity and opts out of any 

further proceedings under the statute.  Accordingly, the Court should uphold the Secretary’s Part 

291 regulations.   
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B. The Court should not reach the merits in any event because there is no final 
agency action, no waiver of the United States’ sovereign immunity, no standing, and 
the case is unripe. 

 
Although the Court, in deciding the State’s motion for a preliminary injunction, ruled that 

it likely has jurisdiction over the State’s complaint, the United States seeks dismissal of the 

State’s complaint on jurisdictional grounds because there is no final agency action and the matter 

is not justiciable until the Secretary actually publishes gaming procedures affecting the post-July, 

2015 rights of the State.  The State’s brief addresses jurisdictional matters in a cursory fashion, 

but the United States asserts that this case is not justiciable, ECF No. 37 at 8-16, and this Court 

must decide that question before addressing the merits.  Estate of Harshman v. Jackson Hole 

Mountain Resort, 379 F.3d 1161, 1164 (10th Cir. 2004). 

Dismissal is proper because there is no final agency action to support a cause of action 

under the Administrative Procedure Act (“APA”).  ECF No. 37 at 8-11.  Agency action is “final” 

if it (1) marks “the consummation of the agency’s decision making process,” and (2) determines 

rights, obligations, or legal consequences. Bennett v. Spear, 520 U.S. 154, 178 (1997).   The 

State’s lawsuit challenges the Secretary’s invocation of the Secretarial Procedure process, but its 

motion carefully avoids characterizing this invocation as the consummation of a decision making 

process.6  Instead, the motion focuses on the second prong of the Bennett inquiry. As to this 

6 The State’s motion fails to even mention “consummation,” which is essential to the Bennett 
standard, quoting it as follows: 
 

…final agency action occurs when an agency’s action is more than “merely tentative” and 
is “one by which rights or obligations have been determined, or from which legal 
consequences will flow[.]”  
 

ECF No. 39 at 8 (citing Bennett, 520 U.S. at 178) (emphasis added).  This is not the standard. 
“Rather,” as to consummation, “[the court] look[s] to see whether the agency ‘has rendered its last 
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prong, the State relies on Sackett v. EPA, 132 S. Ct. 1367, 1371–72 (2012), for the proposition 

that the legal consequence of imposing procedures on the State will inevitably flow from the 

Secretary’s eligibility determination. Doc. 39 at 8-9. The State’s reliance on Sackett is 

misplaced, however, because in this context no such consequences will flow unless and until the 

Secretary actually publishes procedures in the Federal Register. 25 C.F.R. §291.13. 

In Sackett, the EPA issued a compliance order after the plaintiffs (or individuals on their 

behalf) had discharged fill materials into wetlands without a permit. 132 S. Ct. at 1370-71. This 

compliance order did the following: (1) included a jurisdictional finding that the Sacketts' 

property contained wetlands; (2) notified the Sacketts that discharge constituted violation of the 

Clean Water Act;  and (3) instructed the Sacketts to “immediately undertake activities to restore 

the Site.” Id. at 1371 (emphasis added).  Failure to comply immediately put the Sacketts at risk 

of being fined up to $75,000 per day. See id. at 1374 (Ginsburg, J. Concurring); id. at 1375 

(Alito, J. Concurring).  The Sacketts disagreed with the order, but the EPA denied their request 

for a hearing.  Id. at 1371.  Accordingly, the Court concluded that the EPA’s compliance order 

was a final agency action.  Id. at 1374. 

The Secretary’s eligibility determination is unlike the compliance order in Sackett 

because it does not determine the rights or obligations of the State.  Moreover, to the extent the 

State perceives similarity between the Secretary’s eligibility determination and the jurisdictional 

determination at issue in Sackett, such determinations do not, in and of themselves, satisfy 

word on the matter’ to determine whether an action is final....” Oregon Natural Desert Ass’n v. 
U.S. Forest Service, 465 F.3d 977, 984 (9th Cir. 2006) (quoting Whitman v. Am. Trucking Ass’n, 
531 U.S. 457, 478 (2001) (quoting Harrison v. PPG Indus., Inc., 446 U.S. 578, 586 (1980).).  Here, 
the Secretary has not rendered her last word. She will not render her last word unless and until she 
publishes procedures in the Federal Register. 25 C.F.R. §291.13. 
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Bennett prong two, because they do not oblige parties to do or to refrain from doing anything – 

let alone threaten fines or other sanctions for failure to comply.  See also Belle Co. v. U.S. Army 

Corps of Eng’rs, 761 F.3d 383, 390-95 (5th Cir. 2014) (a positive jurisdictional determination 

under the Clean Water Act, thereby imposing a burden on a landowner to obtain a permit to fill 

wetlands, is not immediately reviewable as final agency action).  

Crucially, the State will not be penalized for noncompliance.  Cf. id. at 1370-71.  The 

Secretary has not denied the State’s request for a hearing. Cf. id.  Quite the contrary, the 

Secretary has done nothing more through the challenged process than encourage the State to 

participate and make its concerns known to a third-party neutral.  See AT & T Co. v. EEOC, 270 

F.3d 973, 975 (D.C.Cir.2001) (“[The agency's action] must have inflicted an actual, concrete 

injury upon the party seeking judicial review. Such an injury typically is not caused when an 

agency merely expresses its view of what the law requires of a party, even if that view is adverse 

to the party.”) (internal quotation marks and citation omitted).  See also Rochester Tel. Corp. v. 

United States, 307 U.S. 125, 129–30 (1939) (Where “the action sought to be reviewed may have 

the effect of forbidding or compelling conduct on the part of the person seeking to review it, but 

only if some further action is taken by the [agency],” that action is nonfinal and nonreviewable 

because it “does not of itself adversely affect complainant but only affects his rights adversely on 

the contingency of future administrative action.”).  There is no final agency action here. 

For the same reason, want of final agency action, the United States has not waived its 

sovereign immunity to this suit.  “Sovereign immunity protects the United States and its agencies 

from being sued without their consent.”  Poche v. Joubran, 644 F.3d 1105, 1108 (10th Cir.2011). 

“[T]he party asserting jurisdiction bears the burden of proving that sovereign immunity has been 
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waived.” Sydnes v. United States, 523 F.3d 1179, 1183 (10th Cir.2008) (citation omitted).  

Under the APA, the United States has narrowly waived its immunity to suits challenging 

“[a]gency action made reviewable by statute and final agency action for which there is no other 

adequate remedy in a court.” 5 U.S.C. § 704.  Having failed to identify a non-APA basis for its 

challenge, and having failed to prove finality, the State has failed to prove that the United States’ 

sovereign immunity has been waived so as to confer jurisdiction on the Court. 

As to standing, the State’s motion alleges three injuries: (1) injury to its bargaining 

position in negotiations with other tribes; (2) injury to its sovereign dignity; and (3) injury to its 

statutory rights under IGRA.  See ECF No. 39 at 9.  The Court’s conclusions, in denying the 

State’s motion for preliminary injunction, that points one and two do not provide standing are 

correct and do not need to be revisited.  ECF No. 31 at 7-9.  As to the third, the Court concluded 

“that by circumventing [New Mexico’s] statutory right to negotiate a compact or to have a bad 

faith determination made in federal court, the Secretarial Procedures cause New Mexico to suffer 

an injury in fact.”  Id. at 10.  However, the State may not now complain that it has been deprived 

of a bad faith determination, because any such deprivation was inflicted by the State’s own hand.  

See ORDER DISMISSING CASE, ECF. No. 22, Case No. 1:13-cv-01186-JAP-KBM (Mar. 3, 

2014); Pennsylvania v. New Jersey, 426 U.S. 660, 664 (1976) (injuries to plaintiff states' fiscs 

were “self-inflicted,” and no state “can be heard to complain about damage inflicted by its own 

hand”);  Petro-Chem Processing, Inc. v. E.P.A., 866 F.2d 433, 438 (D.C. Cir. 1989) (“[T]o the 

extent that this injury is self-inflicted, it is so completely due to the complainant's own fault as to 

break the causal chain.”) (internal quotation marks omitted). See also Diamond v. Charles, 476 

U.S. 54, 69-70 (1986) (party's liability for attorney's fees was a consequence of his own decision 
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to intervene in the case, and thus “cannot fairly be traced” to the law challenged, and cannot 

confer Article III standing).  The State does not have Article III standing.  

Finally, as to ripeness, as briefed in Federal Defendants’ Motion for Summary Judgment, 

ECF No. 37 at 12-14, the Tenth Circuit considers four factors. Coal. for Sustainable Res. v. U.S. 

Forest Serv., 259 F.3d 1244, 1250 (10th Cir. 2001). The first – whether the questions at issue are 

purely legal – is not determinative.  See Mobil Exploration & Producing U.S., Inc. v. Dep’t of 

Interior, 180 F.3d 1192, 1196 (10th Cir.1999).  The second – whether the challenged 

administrative action is final – favors a finding of unripeness because the process here is at its 

beginning, not conclusion. See 25 C.F.R. 291.13; Holistic Candlers & Consumers Ass'n v. FDA., 

664 F.3d 940, 943 Fn.4 (D.C. Cir. 2012).  The third does as well, because the challenged 

procedures do not directly and immediately impact the State.  See National Park Hospitality 

Ass’n v. Dep’t of Interior, 538 U.S. 803, 810 (2003);  Toliet Goods Ass’n,. v. Gardner, 387 U.S. 

158, 164 (1967).  So does the fourth – whether resolution of the issues will promote agency 

function – because “the effect of [early] judicial review sought by [plaintiff] is likely to be 

interference with the proper functioning of the agency and a burden for the courts.” F.T.C. v. 

Standard Oil Co.  v. Standard Oil, 449 U.S. 232, 242 (1980).  The State’s challenge is not ripe.    

II. CONCLUSION 

For the above-stated reasons, the Court should grant the Federal Defendants’ motion for 

summary judgment. 
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