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) 

 
 
No. 02-25L 
 
Hon. Francis M. Allegra 

 
UNITED STATES’ REPLY BRIEF IN SUPPORT OF ITS MOTION TO MODIFY 

PHASE 1 RULING 
 
I. INTRODUCTION 
 
 Plaintiff has opposed the United States’ motion to modify this Court’s interlocutory 

damages award in Phase 1 of this case to comport with the Court’s trial findings and conclusions.  

Opp’n to United States Motion to Modify (“Opp’n”) at 5, ECF No. 406.  Plaintiff presents 

essentially the following grounds for its opposition: the United States failed to “raise[] an issue 

with intra-tribal pooling” during the Phase 1 trial; the United States’ motion is inconsistent with 

the law of this case; and the definition of the Phase 1 period (February 22, 1974, to September 

30, 1992) set forth by the Court in its scheduling orders precludes consideration or mandates 

denial of the United States’ motion.  Id. at 2-7.  None of plaintiff’s grounds for opposition has 

merit.  This Court should grant the United States’ motion in full. 

 At issue in the Phase 1 trial in this case was, inter alia, whether the United States’ 

investment (through the Bureau of Indian Affairs) of plaintiff’s “proceeds of labor” and 

judgment award trust accounts in the Phase 1 period was imprudent.  It was plaintiff’s burden to 

prove that what the Bureau of Indian Affairs actually did was imprudent.  The undisputed 
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evidence at trial clearly established that the Bureau of Indian Affairs invested tribal trust funds 

on an account-by-account basis.  That is, the agency did not engage in either “inter-tribal” 

pooling or “intra-tribal” pooling.  Thus, it was not the United States’ burden to show that “inter-

tribal” or “intra-tribal” pooling was imprudent; rather, it was plaintiff’s burden to show that the 

Bureau of Indian Affairs’ investment of plaintiff’s trust funds on an account-by-account basis 

was imprudent.  As plaintiff concedes, it failed to carry that burden at trial. 

 The issue presented by the United States’ motion is therefore simple and straightforward: 

should this Court modify its Phase 1 damages award so as to conform to its factual and legal 

findings on trust fund investment pooling?  The United States has shown in its motion that the 

Court should do so.  Plaintiff has not demonstrated otherwise.  Among other things, plaintiff 

does not dispute that the United States’ expert, Dr. Gordon Alexander, has correctly 

reconstructed the model of plaintiff’s expert Rocky Hill Advisors, Inc., on an account group-by-

account group basis.  Plaintiff does not contest the accuracy of Dr. Alexander’s calculations or 

the faithful adherence of Dr. Alexander’s analysis to the Court’s Phase 1 factual and legal 

conclusions.  Given the foregoing, the Court should grant the United States’ motion and conform 

its Phase 1 damages award to its trust fund investment pooling ruling. 

II. ARGUMENT 

 A. The United States Has Not Waived Its Arguments. 

 Plaintiff argues in its opposition that “[n]either party raised an issue with intra-tribal 

pooling during Phase 1,” id. at 5-7, and that “[t]he Court never addressed the issue of intra-tribal 

pooling,” id. at 5.  Further, plaintiff suggests that the United States has waived any challenge to 

“intra-tribal pooling.”  Id. at 2.  Plaintiff’s arguments are incorrect.  

 The United States presented undisputed evidence at trial that the Bureau of Indian Affairs 
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did not engage in either “inter-tribal” or “intra-tribal” pooling of tribal trust funds during Phase 

1.  Plaintiff failed to establish that the Bureau of Indian Affairs’ failure to implement “intra-

tribal” pooling was imprudent.  The Court unequivocally held that the agency’s decision to not 

pool tribal trust funds for investment purposes was not a breach of trust.  Jicarilla Apache Nation 

v. United States, 112 Fed. Cl. 274, 302 (2013).  A trust beneficiary should not receive damages 

from a trustee for the trustee’s prudent conduct.  RESTATEMENT (THIRD) OF TRUSTS, § 99 

(Tentative Draft No. 6, 2011); see also RESTATEMENT (SECOND) OF TRUSTS, § 204 (1959) (“The 

trustee is not liable to the beneficiary for a loss or depreciation in value of the trust property, or 

for a failure to make a profit, not resulting from a breach of trust.”).  Thus, plaintiff should not be 

awarded “intra-tribal” pooling damages. 

 The evidence at trial established that the Bureau of Indian Affairs invested plaintiff’s 

tribal trust funds on an account-by-account basis during Phase 1.  Former Bureau of Indian 

Affairs investment program manager John Vale testified that, as of 1974, the agency was 

investing tribal trust accounts individually.  Trial Tr., p. 1230:25-1231:2 (Vale).  The Bureau of 

Indian Affairs routinely transmitted reports to plaintiff, showing that the agency was investing 

plaintiff’s trust funds on an account-by-account basis.  See, e.g., JX042; JX044; JX091; JX122; 

JX259; JX281; JX335.  The United States’ expert witness, Dr. Laura Starks, demonstrated that 

plaintiff’s trust funds were “managed individually by the [Bureau of Indian Affairs] on behalf of 

[Jicarilla].”  Expert Report of Laura T. Starks, Ph.D., ¶¶ 52-53, JX418-024 to -025.  Plaintiff 

does not dispute these facts. 

 In its motion for partial summary judgment before the Phase 1 trial, the United States 

argued that, even if this Court had jurisdiction over plaintiff’s pooling claims, the United States 

was entitled to judgment as a matter of law because the undisputed evidence established that it 
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was prudent for the government to “invest Jicarilla tribal trust funds individually (as opposed to 

as a pooled or common fund).”  United States’ Motion for Partial Summary Judgment (as to 

“Pooling”-Related Claims) at 19-23, ECF No. 269-1.  In its post-trial brief, the United States 

argued that it was prudent for the Bureau of Indian Affairs “to not pool tribal trust funds for 

investment purposes during the Phase 1 time period.”  United States’ Post-Trial Brief, Proposed 

Findings of Fact, and Proposed Conclusions of Law at 62-63, ECF No. 380.  The Court and 

counsel for the United States discussed both “inter-tribal” and “intra-tribal” pooling at closing 

argument.  Closing Argument Tr., pp. 55:8-60:25.  The United States has not waived any pooling 

arguments and it is not raising a new defense for the first time in a post-trial motion for 

reconsideration that is “spurious and disingenuous,” as plaintiff has alleged erroneously.  Opp’n 

at 3.  Rather, the record amply shows that the United States has asserted consistently that it was 

not obligated to engage in any form of pooling (either “inter-tribal” or “intra-tribal”) of tribal 

accounts for investment purposes. 

 Plaintiff claims that “[t]he Court never addressed the issue of intra-tribal pooling,” Opp’n 

at 5, and it invites the Court to do so for the first time here.  Plaintiff’s claim is incorrect.  In any 

event, the Court should reject plaintiff’s invitation to address the issue here. 

 Plaintiff bears the burden of proof to establish a breach of trust.  Fort Mojave Indian 

Tribe v. United States, 32 Fed. Cl. 29, 33 (1994).  Plaintiff has never established that the Bureau 

of Indian Affairs could engage in “intra-tribal” pooling during the Phase 1 period.  Among other 

reasons for plaintiff’s failure, Congress specifically appropriated funds for Jicarilla in satisfaction 

of a stipulated judgment before the Indian Claims Commission and, in so doing, imposed use and 

distribution restrictions on those funds.  See Pub L. No. 92-295 (1972), 86 Stat. 139.  Other 

judgment award funds were subject to a congressionally-submitted and ratified plan that 
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restricted the use or distribution of the funds.  See JX047.  If the Bureau of Indian Affairs had 

commingled these funds with plaintiff’s other proceeds of labor funds, the Bureau of Indian 

Affairs would have been acting inconsistently with Congress’s specific restrictions on the 

judgment award funds.  Moreover, the fact that the Bureau of Indian Affairs might have been 

able to engage in “intra-tribal” pooling does not mean that the agency was required to do so.  See 

Wolfchild v. United States, 731 F.3d 1280, 1289 (Fed. Cir. 2013) (“The Secretary’s authority to 

act does not support inference of the asserted duty to act (enforceable by a suit for money 

damages).”) (emphasis in original).  This Court has made no findings of fact or conclusions of 

law that the Bureau of Indian Affairs could have, should have, or was obligated to have engaged 

in “intra-tribal” pooling. 

 In sum, the United States’ position in this litigation has been consistently that it was 

under no obligation to pool (in any form) tribal trust funds for investment purposes and that the 

Bureau of Indian Affairs’ decision to invest plaintiff’s tribal trust funds on an account-by-

account basis was prudent.   This is not a “new theory” by the government, as plaintiff has 

asserted.  The United States has not waived any arguments, and the Court should conform its 

Phase 1 damages award to its findings of fact and conclusions of law. 

B. The “Law of the Case” Doctrine Does Not Bar the United States’ Motion. 

 Plaintiff contends that the “United States seeks to re-litigate Phase 1” and that the “law of 

the case” doctrine bars the United States’ motion.  Opp’n at 1-3.  Neither of plaintiff’s 

contentions is correct. 

 The United States made clear in its motion that it does not seek to re-litigate any legal 

issues resolved in Phase 1.  See Motion to Modify Phase 1 Ruling (“Mot.”) at 1-2, ECF No. 405.  

Rather, the government simply requests that the Court conform its calculation of the investment 

Case 1:02-cv-00025-FMA   Document 407   Filed 06/09/14   Page 5 of 9



 

- 6 - 
 

mismanagement damages for Phase 1 of this case to its conclusion that it was not imprudent for 

the Bureau of Indian Affairs to have invested plaintiff’s trust accounts on an account-by-account 

basis.  Id.  The amount of damages owed to a plaintiff is a finding of fact.  See Lucent Techs., 

Inc. v. Gateway, Inc., 580 F.3d 1301, 1310 (Fed. Cir. 2009) (jury’s determination of amount of 

damages is an issue of fact).  A trial court’s finding of fact that has not been reviewed by an 

appellate court is “‘subject to revision at any time before the entry of judgment.’”  Banks v. 

United States, 93 Fed. Cl. 41, 52 (2010) (quoting United States v. Houser, 804 F.2d 565, 567 

(9th Cir. 1986)).  Because the United States’ motion is directed at, and limited to, the calculation 

of Phase 1 damages, the motion is not barred by the “law of the case” doctrine. 

 Even if the United States’ motion were subject to the “law of the case” doctrine, this 

Court nonetheless should grant the motion so as to prevent manifest injustice.  Manifest injustice 

is present, in that the earlier decision is clearly erroneous, thus warranting an exception to the 

“law of the case” doctrine.  Mendenhall v. Barber-Greene Co., 26 F.3d 1573, 1582 (Fed. Cir. 

1994).  An award of damages based upon trust fund investment pooling is clearly erroneous in 

light of the Court’s conclusion that it was not imprudent for the Bureau of Indian Affairs to 

invest plaintiff’s trust funds separately.  As set forth in the United State’s opening brief, the 

United States believes that such an award, if allowed to stand, would constitute reversible error 

on appeal.  Mot. at 7-9.  

 C. The United States’ Motion is not Irrelevant. 

 Plaintiff asserts that the United States’ motion “changes the parameters of Phase 1 after 

the fact to suit is convenience or its new found litigation theories.”  Opp’n at 6.  Plaintiff asserts 

that Dr. Alexander’s recalculation of plaintiff’s damages model, using an account group-by-

account group approach, would have been excluded from evidence in the Phase 1 trial because 

Case 1:02-cv-00025-FMA   Document 407   Filed 06/09/14   Page 6 of 9



 

- 7 - 
 

Dr. Alexander’s investment mismanagement damages calculations end at account group closure, 

rather than September 30, 1992.  Id.  Plaintiff’s assertions are unfounded.  Plaintiff improperly 

conflates two legally distinct elements of damages: (1) damages for investment mismanagement; 

and (2) “extension damages,” see Jicarilla, 112 Fed. Cl. at 312. Consideration of these damages 

elements should be conducted separately. 

 As this Court is aware, it refused to award extension damages in Phase 1, properly 

reserving that issue for Phase 2.  Id. at 311-12.  While the Court provided the parties with 

preliminary thoughts on extension damages, the Court made no final decision about whether 

plaintiff is entitled to any extension damages and if so how those damages are calculated.  The 

Court needs to resolve a significant factual and legal dispute between plaintiff and the United 

States before it can make any final determinations regarding extension damages.  Thus, if the 

Court denies the United States’ motion and allows its Phase 1 damages award to stand without 

modification, the Court will have awarded de facto extension damages on all account groups that 

closed prior to September 30, 1992, from account group closure to September 30, 1992, based 

upon the Barclays UST total return index.  Such an outcome would be improper and inconsistent, 

given the Court’s previous determination “without prejudice” that it would defer a ruling on 

extension damages until after further proceedings and potentially “additional findings.”  Id.  

 Plaintiff’s reliance on this Court’s designation of Phase 1 covering the period February 

22, 1974, to September 30, 1992, in its scheduling orders, Opp’n at 5-6, is misplaced.  As the 

Court held, “the selection of one versus another case management approach should not affect the 

amount ultimately recoverable here.”  Jicarilla, 112 Fed. Cl. at 312.  The Court should award 

plaintiff an amount of damages based upon its findings of fact and conclusions of law, not based 

on arbitrary distinctions and time periods associated with the various phases of this litigation. 
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 Also, plaintiff’s claim that the United States’ motion “reduce[s] the damages awarded by 

the Court by more than 33%,” Opp’n at 1, is not fully accurate.  While the United States’ motion 

seeks to reduce the nominal award of damages for investment mismanagement, the effect of the 

granting of the United States’ motion on plaintiff’s ultimate damages award remains to be seen.  

Plaintiff’s calculation of extension damages from account closure to judgment may, in fact, 

ultimately increase plaintiff’s combined award of both investment mismanagement damages and 

extension damages.  If the United States’ motion were granted, plaintiff and its experts could 

remove from their model the Bureau of Indian Affairs’ over-performance on account groups 

x9053/8553, x9066/9566, and x7114/7614.  For those three accounts, the Bureau of Indian 

Affairs’ investment of plaintiff’s trust funds in the CD investment program resulted in greater 

returns for plaintiff than the Bureau of Indian Affairs would have obtained if it had invested 

those funds in a diversified portfolio that emulated the Barclays UST.  Alexander Decl. ¶ 4, ECF 

No. 405-1; see also id. Figures 5, 6, and 7.  The United States’ motion removes from any 

damages award this “negative exposure.”   

III. CONCLUSION 

 Wherefore, the United States respectfully requests that its motion be granted in full.

 Respectfully submitted, June 9, 2014, 

 SAM HIRSCH 
Acting Assistant Attorney General 
 
 s/ Stephen R. Terrell                                             
STEPHEN R. TERRELL 
Trial Attorney 
Environment & Natural Resources Division 
United States Department of Justice 
P.O. Box 7611 
Washington, D.C.  20044-7611 
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Fax: (202) 305-0506 
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