
 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
  
JICARILLA APACHE NATION, ) 
f.k.a. JICARILLA APACHE TRIBE,  ) 

) 
Plaintiff,    ) 

) 
v.     )  No. 02-25L 

)  Judge Francis M. Allegra 
UNITED STATES OF AMERICA,  ) 

) 
Defendant.    ) 

____________________________________) 
 

 
PLAINTIFF'S OPPOSITION TO UNITED STATES' MOTION 

TO MODIFY PHASE 1 RULING 
  

 Under the guise of a Rule 54(b) motion, the United States seeks to re-litigate Phase 1 of 

this case, which was tried two-and-a-half years ago and decided by this Court a year ago.  The 

Government seeks to advance a new theory that liability and damages must be assessed on an 

account-by-account basis and to alter the temporal scope of Phase 1, thereby reducing the 

damages awarded by the Court by more than 33%.  This grossly belated attempt to take a 

"second bite at the apple" is not supported by the discovery of new evidence, an intervening 

change in the law, or a need to prevent manifest injustice.  The Government's argument that the 

Court's calculation of damages is inconsistent with its factual findings and legal conclusions is 

not only wrong but disingenuous as well.  Accordingly, plaintiff Jicarilla Apache Nation 

("Jicarilla") opposes the United States' motion to modify the Court's Phase 1 decision.  

I. The Legal Standard For Modifying The Law Of The Case 

Because the Phase 1 decision is not yet a final judgment, the Government's motion is 

governed by RCFC 54(b) and 59(a)(1).  See Petro-Hunt, L.L.C. v. United States, 108 Fed. Cl. 

398, 399 (2013).  The Phase 1 decision is the law of the case and, as such, is subject to revision 
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only in "exceptional cases" which are "rare."  Toro Co. v. White Consolidated Industries, Inc., 

383 F.3d 1326, 1336 (Fed. Cir. 2004).  "A departure from law of the case generally requires the 

discovery of new and material evidence not presented in the prior action or an intervening 

change of controlling legal authority, or [a showing that] the prior decision is clearly incorrect 

and its preservation would work a manifest injustice."  Id. (internal quotation marks and citation 

omitted). 

A party cannot "rais[e] an issue for the first time on reconsideration when the issue was 

available to be litigated at the time the complaint was filed."  Matthews v. United States,  73 Fed. 

Cl. 524, 526 (2006); see also Bluebonnet Sav. Bank, FSB v. United States, 466 F.3d 1349, 1361 

(Fed. Cir. 2006) ("Although the government makes an elaborate argument in its brief ... the 

government never made that argument to the trial court until its motion for reconsideration 

following the trial court's issuance of its decision.  … an argument made for the first time in a 

motion for reconsideration comes too late, and is ordinarily deemed waived and not preserved 

for appeal.").  "The litigation process rests on the assumption that both parties present their case 

once, to their best advantage; a motion for reconsideration thus should not be based on evidence 

that was readily available at the time the motion was heard."  Seldovia Native Ass'n Inc. v. United 

States, 36 Fed.Cl. 593, 594 (1996) (internal quotation marks and citation omitted), aff'd, 144 

F.3d 769 (Fed. Cir. 1998). 

II. The Government's Argument For Modifying The Phase 1 Decision 

The Government does not contend that its motion is supported by any change in the law 

since the Court issued its Phase 1 decision on June 4, 2013:  Jicarilla Apache Nation v. United 

States, 112 Fed. Cl. 274 (2013).  Nor does the Government contend that its motion is based on 

any newly discovered evidence.  While the motion is accompanied by the declaration of 
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Professor Gordon Alexander, he does not express any new opinions in that declaration.  See 

Alexander Declaration at p. 2, n. 4 ("I have not been asked to opine on whether or how damages 

as of account closure … or September 30, 1992 should or should not be brought forward to the 

present, or to provide any other opinions.").  All that Professor Alexander does is recalculate 

damages in accordance with new criteria provided by the Government: 

I have been asked to apply the Plaintiff’s damages model using the Barclays UST 
total return index to the undisputed account balances and transactions for 
individual Jicarilla Apache Nation (“JAN”) tribal trust fund (“TTF”) account 
groups in a manner that does not pool those account groups for investment 
purposes. In addition, I have been asked to present these damages as of the earlier 
of the account closure date or September 30, 1992 for these different account 
groups. 

 
Alexander Declaration at p. 2, ¶ 3. 

 Lacking any new evidence or new law, the rationale for the Government's motion is that 

the Court's Phase 1 decision is "clearly incorrect" and works a "manifest injustice."  The 

Government now argues -- for the very first time -- that the Court's adoption of the damages 

model used by Jicarilla's expert, Rocky Hill Advisors, Inc. ("Rocky Hill"), "is contrary to the 

Court's findings of fact and conclusions of law" because it pools all of Jicarilla's trust accounts 

together rather than calculating damages on an "account group" basis.  (Gov. Motion at 9).  The 

Government contends that "allowing the Rocky Hill damages model, with its pooling approach, 

to stand would result in an award of damages based upon conduct that the Court determined to 

be prudent and not a breach of trust."  Id.  The Government concludes that the Court should 

modify its Phase 1 damages opinion "[t]o avoid the possibility of reversal on appeal."  Id.   

III. The Government's Argument Is Spurious 

 The Government's argument is spurious and disingenuous because it deliberately 

conflates two distinct issues:  inter-tribal pooling of trust funds for investment purposes and 
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intra-tribal pooling of funds.  The only pooling issue presented to the Court during Phase 1 was 

whether the failure to implement inter-tribal pooling was imprudent and violated the 

Government's fiduciary duties to Jicarilla.  The Court concluded that this failure to pool across 

tribes did not constitute a breach of duty.  112 Fed. Cl. at 301-02. 

 Neither party raised an issue with intra-tribal pooling during Phase 1.  To the contrary, 

both parties presumed Jicarilla's trust funds were invested on an aggregate basis for purposes of 

analyzing both liability and damages.  The Government’s liability expert, Professor Laura Starks, 

noted in her report that Jicarilla's trust accounts were managed individually, but "[f]or simplicity, 

my analysis and discussion below will look at JAN funds as a whole, across all JAN accounts 

managed by BIA."  (JX418-024 to -025, ¶ 53).  She opined that inter-tribal pooling was not 

necessary for prudent investment (JX418-46 to -51), but the rest of her report assumes intra-

tribal pooling in analyzing whether the Government prudently invested Jicarilla's funds.  (JX418-

035 to -042, -056 to -059).  Likewise, the Government’s damages expert, Professor Gordon 

Alexander, performed a series of analyses that assumed Jicarilla's trust funds were aggregated 

into a single "fund" or "portfolio."  (JX416-017 to -022).  

Jicarilla's expert, Kevin Nunes, testified explicitly at trial that the Rocky Hill damages 

model did not assume pooling of trust funds as between tribes but did assume pooling among 

Jicarilla's various trust accounts.  Tr. 782-83.  When the Government cross-examined Mr. Nunes 

about pooling, the only issue it raised was inter-tribal pooling: 

 Q     Are you of the opinion that BIA should have pooled tribal trust funds 
for investment purposes? 
 A     For Jicarilla or on a global basis? 
 Q     Well, if the BIA pooled tribal trust funds, it was for all tribes, right? 
 A     I think it's my opinion that pooling would have been advantageous. 
 Q     Are you of the opinion that it was imprudent for BIA to not pool 
tribal trust funds? 
 A     No. 
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 Q     Do you agree that it was prudent for BIA to invest tribal trust funds 
individually during the phase 1 time period? 
 A     Yes. 
 

Tr. 538 (emphasis added). 

Ultimately, the Court ruled that the evidence was "insufficient to support a finding that 

defendant breached its fiduciary obligations by failing to pool [funds between tribes]."  112 Fed. 

Cl. at 302.  The Court did not discuss the propriety of pooling the funds in Jicarilla's various trust 

accounts for investment purposes because neither party had raised this issue.  In determining a 

damages award, the Court concluded that the Rocky Hill model -- which assumed pooling 

among Jicarilla's various trust accounts -- "provides a reasonable and appropriate basis for 

calculating the damages owed here."  Id. at 310. 

These facts refute the Government's argument that the Rocky Hill damages model is 

somehow "contrary to the Court's findings of fact and conclusions of law."  The Court never 

addressed the issue of intra-tribal pooling, and the Government never argued that Jicarilla’s 

investments should be analyzed on an "account group basis."  The Government's attack upon  the 

Rocky Hill damages model is made up of whole cloth and contradicts the approach taken by the 

Government’s own experts in Phase 1.  No error -- much less manifest injustice -- has been 

demonstrated and the Government's motion therefore should be denied.  See Shapiro v. Secretary 

of Health and Human Services, 105 Fed. Cl. 353, 361-62 (2012). 

IV. The Government's Proposed New Damages Calculation Is Irrelevant 

 Not only is there no basis for revisiting the Court's Phase 1 decision with respect to 

damages, but the new measure of damages proposed by the Government is defective because it 

fails to conform to the temporal scope of Phase 1.  By order of the Court (and agreement of the 

parties) Phase 1 addressed Jicarilla's claims relating to the Government's actions with respect to 
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certain trust fund accounts from February 22, 1974, through September 30, 1992.  Accordingly, 

Rocky Hill calculated Jicarilla's total damages as of September 30, 1992.  And the Government's 

expert, Professor Alexander, provided alternative calculations of all of Jicarilla's damages 

through September 30, 1992.  (JX416-021-022, -036).   

 Professor Alexander's new calculation of damages in support of the Government's motion 

to modify the Phase 1 decision purportedly uses the Rocky Hill damages model with two 

changes.  First, it disaggregates Jicarilla's trust funds into seven different account groups and 

calculates the damages separately for each group.  Second, its stops the computation of damages 

at the earlier of the account closure date or September 30, 1992.  Six of the seven account groups 

closed before 1992 -- two which had significant "underinvestment gaps" at closure were closed 

in 1975 and 1977, respectively, while the account group with by far the largest underinvestment 

gap closed in 1988.  See Alexander Declaration at 3.  Professor Alexander's new calculation does 

not attempt to calculate the damages that continued to accrue with respect to the additional funds 

that should have been in these accounts between the time they closed and September 30, 1992.  

As a result, his total damages figure does not cover the entire Phase 1 period, but only a portion 

thereof.  Not coincidentally, Professor Alexander's damages figure is approximately two-thirds 

of the $21,017,491.99 found by the Court.   

 The Government is not free to changes the parameters of Phase 1 after the fact to suit its 

convenience or its new-found litigation theories.  The Government's new damages calculation 

would have been rejected out of hand had it been offered into evidence at the Phase 1 trial 

because it does not cover the entire period at issue.  Cf. Ware v. Rodale Press, Inc., 322 F.3d 

218, 226 (3d Cir. 2003) (incomplete damages calculation properly excluded).  And the 

Government has not demonstrated that, if Jicarilla's full damages are computed through 
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September 30, 1992, its proposed revamping of the Rocky Hill model to calculate damages on an 

account group basis, rather than an aggregate basis, would result in any meaningful change in the 

amount of damages.  

V. Conclusion 

 The Court should reject the Government's attempt to re-litigate Phase 1 of this case based 

on a new theory that it did not advance during trial and that finds no support in the Court's Phase 

1 decision.   

Respectfully submitted this 2nd day of June, 2014. 
 
 

/s Steven D. Gordon                        
      STEVEN D. GORDON  

Holland & Knight, LLP     
800 17th Street, N.W., Suite 1100  
Washington, DC 20006 
Telephone:  (202) 955-3000 
Fax:  (202) 955-5564 
Email:  steven.gordon@hklaw.com 

 
     Attorney of Record for Plaintiff  
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