
UNITED STATES DISTRICT COURT 

DISTRICT OF NEW MEXICO 
 

NAVAJO NATION, and 

NAVAJO NATION GAMING ENTERPRISE, 

 

Plaintiffs, 

 

Vs.     Case No: 1:14-cv-00948-JCH-KBM 

  

HONORABLE ROBERT A. ARAGON,  

District Judge, New Mexico  

Eleventh Judicial District,  

in his Official Capacity;  

ROSEMARIE VANDEVER, 

Personal Representative of  

the ESTATE OF LARA SANDERS, 

 

 Defendants. 

 

BRIEF IN SUPPORT OF MOTION FOR TEMPORARY RESTRAINING ORDER  

AND PRELIMINARY INJUNCTION 

 
Plaintiffs submit the following Brief in Support of Motion 

for Temporary Restraining Order and Preliminary Injunction. 

 

INTRODUCTION 

Plaintiffs have filed this action seeking injunctive and 

declaratory relief, pursuant to 42 U.S.C § 1983, and 28 U.S.C. § 

2201. Specifically, they seek (1) an order prohibiting Defendant 

Judge Robert A. Aragon from exercising jurisdiction over the 

Plaintiffs in the case captioned Rosemarie Vandiver vs. New Mexico 

Department of Transportation, Board of County Commissioners for 

the County of Mckinley, Navajo Nation Gaming Enterprise, et al., 
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D-1113-CV-2012-00556 (the “Vandever Lawsuit”); and (2) a 

declaration that the Indian Gaming Regulatory Act, 25 U.S.C. § 

2701 et seq., does not permit the shifting of jurisdiction from 

tribal courts to state courts over private personal injury lawsuits 

brought against tribes or tribal entities, and that thus the New 

Mexico state courts do not have jurisdiction over the Vandever 

Lawsuit. 

Jury Trial in the Vandever Lawsuit is currently set to begin 

on November 3, 2014, and so Plaintiffs seek a Temporary Restraining 

Order and Preliminary Injunction restraining Defendants from 

proceeding in the Vandever Lawsuit until the final hearing and 

determination of this Federal Action. Plaintiffs are entitled to 

a temporary restraining order and a preliminary injunction, 

because they are both likely to prevail on the merits, and certain 

to suffer irreparable injury if this motion is not granted. 

ARGUMENT 

“Generally, to obtain a preliminary injunction, a plaintiff 

must establish: (1) a substantial likelihood of success on the 

merits, (2) that the plaintiff will suffer irreparable injury if 

the preliminary injunction is denied, (3) that the threatened 

injury to the plaintiff outweighs the injury to the defendant(s) 

caused by the preliminary injunction, and (4) that an injunction 
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is not adverse to the public interest.” Aid for Women v. Foulston, 

441 F.3d 1101, 1115 (10th Cir. 2006)(internal citations omitted). 

A. PLAINTIFFS ARE LIKELY TO PREVAIL ON THE MERITS. 

This Court has jurisdiction under 28 U.S.C. § 1331 (federal 

question), § 1362 (action brought by Indian tribe), and 28 U.S.C. 

§ 1343 (protection of civil rights), and venue is proper under 28 

U.S.C. § 139(b), inasmuch as all the actions from which the claims 

arise occurred or are occurring within the District of New Mexico. 

This case is identical in almost every respect to Pueblo of 

Santa Ana v. Nash, 972 F. Supp. 2d 1254 (D.N.M. 2013), appeal 

dismissed (Mar. 13, 2014), in which the Pueblo of Santa Ana 

successfully received an injunction against the Hon. Nan Nash, 

enjoining her from exercising jurisdiction in the underlying State 

Court action. As in Nash, this case involves an Indian tribe 

operating a casino under a class III gaming compact pursuant to 

the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 (1994) 

(“IGRA”), specifically § 2710(d). In both cases, the Plaintiffs 

were sued in New Mexico State Court for alleged negligence pursuant 

to Section 8 of the Gaming Compact. 

In Section 8 of the Gaming Compact, the Navajo Nation agreed 

to waive its sovereign immunity for personal injury claims alleged 

to have been proximately caused by the conduct of the NNGE, brought 

by visitors to the casino, and agreed to proceed with such claims 
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in state or tribal court. Section 8(A) provides, in part, that 

“any such claim [for personal injury] may be brought in state 

district court, including claims arising on tribal land, unless it 

is finally determined by a state or federal court that IGRA does 

not permit the shifting of jurisdiction over visitors’ personal 

injury suits to state court.” Compact, § 8(A) (emphasis added). 

In Nash, Judge C. Leroy Hansen ruled that “[t]he IGRA only 

authorizes the extension of state jurisdiction to enforce criminal 

and civil laws and regulations ‘directly related to, and necessary 

for, the licensing and regulation’ of tribal gaming activities”, 

and “that a waiver of tribal sovereign immunity, in a compact 

entered into pursuant to the IGRA, can be valid only in the narrow 

category of cases where compliance with the IGRA’s provisions is 

at stake. For these reasons, the non-tribal Defendants’ effort to 

invoke Section 8 of the Compact as a basis for state-court 

jurisdiction in this matter fails.” Pueblo of Santa Ana v. Nash, 

972 F. Supp. 2d 1254 (D.N.M. 2013), appeal dismissed (Mar. 13, 

2014), attached hereto as Exhibit 2; See also Santana v. Muscogee 

(Creek) Nation, No. 12-5046, 2013 WL 323223 (10th Cir. Jan. 29, 

2013)(unpublished order and judgment holding based on Oklahoma 

compact that tribal immunity was not waived for civil tort suits 

brought in state or federal court); and Mescalero Apache Tribe v. 

New Mexico, 131 F.3d 1379, 1385-1386 (10th Cir. 1997). 
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The law is very clear that the IGRA only allows the parties 

to a class III gaming compact to agree to apply “the criminal and 

civil laws and regulations of the ... State that are directly 

related to, and necessary for, the licensing and regulation of 

[gaming],” and to allocate “criminal and civil jurisdiction 

between the tribe and the state necessary for the enforcement of 

such laws and regulations.” 25 U.S.C. § 2710(d)(3)(C)(i) and (ii). 

There is no other language in IGRA permitting the shifting of 

jurisdiction between the tribe and the state, and in particular 

nowhere does IGRA permit the shifting of jurisdiction over private 

personal injury suits to the state court. 

Absent congressional legislation to the contrary, state 

courts may not exercise jurisdiction over suits against Indian 

tribes, tribal members or tribal entities arising from alleged 

wrongs committed within Indian country; nor may a tribe, whether 

unilaterally or by agreement with a state, validly agree to any 

such shift in jurisdiction, and the attempted exercise of such 

jurisdiction by state courts directly undermines “the authority of 

tribal courts over Reservation affairs,” and thus infringes on 

“the right of [the Pueblo] to govern [itself].” Williams v. Lee, 

358 U.S. 217,223 (1959). 

Accordingly, New Mexico state courts do not have subject 

matter jurisdiction over lawsuits against tribes or tribal 
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entities, and Plaintiffs should prevail on the merits in this case, 

just as the Santa Ana Pueblo did in the Nash case.  

B. PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IF A TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION ARE NOT ISSUED. 

In the Vandever Lawsuit, Plaintiffs have been subject to 

continued proceedings at great cost to them of both time and money. 

Since September of 2013, Plaintiffs have made multiple pushes, to 

no avail, to have the claims against them in the Vandever Lawsuit 

brought instead in the tribal courts of the Navajo Nation. The 

continuation of the Vandever Lawsuit has deprived NNGE of its 

liberty interest secured by the due process clause of the 14th 

Amendment to the U.S. Constitution to have the Vandever Lawsuit 

tried in a court that has jurisdiction over the subject matter. 

The Vandever Lawsuit is now set to go to Jury Trial on November 

3rd, 2014, and a Jury Trial and possible judgment against the 

Plaintiffs in a Court that does not have any valid basis for 

jurisdiction would clearly irreparably harm the Plaintiffs even 

more so than the harms they have already suffered.  

C. THERE IS LITTLE POSSIBILITY OF HARM TO DEFENDANTS IF 

RELIEF IS GRANTED. 

There would be no harm to the Defendants if a Temporary 

Restraining Order and Preliminary Injunction are granted. Indeed, 

the Defendants would suffer great harm if the Jury Trial in the 
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Vandever Lawsuit takes place, and afterwards it is determined by 

this Court that State Court did not have jurisdiction to hold such 

a trial. It is in the best interest of all Parties that the 

Temporary Restraining Order and Preliminary Injunction be granted. 

D. THERE IS A STRONG PUBLIC INTEREST IN PROTECTING THE 

SOVEREIGNTY OF A FEDERAL INDIAN TRIBE.  

It is well established that there is a strong public interest 

in protecting the Sovereignty of a Federal Indian Tribe. Tribal 

courts retain exclusive jurisdiction over lawsuits arising on 

against tribes, tribal members or tribal entities. See Williams v. 

Lee, 358 U.S. 217, 220 (1959). As the Supreme Court said in Rice 

v. Olson, 324 U.S. 786, 789 (1945), “The policy of leaving Indians 

free from state jurisdiction and control is deeply rooted in the 

Nation’s history.”  

In Williams, the Court held that an Arizona state court had 

no jurisdiction to hear a claim by a non-Indian trader against a 

Navajo Indian couple based on an open account for goods sold at a 

trading post. 358 U.S. at 217-18. The Court’s opinion rested on 

the principle of inherent tribal sovereignty, and held that absent 

a grant of jurisdiction by Congress “the States have no power to 

regulate the affairs of Indians on a reservation.” Id. at 220; see 

also Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).  

Furthermore, “when Congress has wished the States to exercise 
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this power it has expressly granted them the jurisdiction which 

Worcester v. State of Georgia had denied.” Williams, 358 U.S. at 

221. In the absence of such direct congressional authority, the 

Court continued, “the question has always been whether the state 

action infringed on the right of reservation Indians to make their 

own laws and be ruled by them.” Id. at 220. The Supreme Court has 

also observed that, “to the extent that [the decision under 

consideration] permitted North Dakota state courts to exercise 

jurisdiction over claims by non-Indians against Indians . . ., it 

intruded impermissibly on tribal self-governance.” Three 

Affiliated Tribes of the Fort Berthold Reservation v. Wold 

Engineering, P.C., 467 U.S. 138, 148 (1984) (citing Williams).  

The well-established principle is that “Unless there is a 

specific federal law stating otherwise, [tribal members] are 

subject to exclusive tribal jurisdiction. Congress’s plenary 

authority over Indian affairs and the tradition of tribal autonomy 

in Indian country combine to preempt the operation of state law.” 

COHEN’S HANDBOOK OF FEDERAL INDIAN LAW (N.Newton, ed., 2005) 

(“COHEN”), at 499 (footnotes omitted). 

 

CONCLUSION 
 

For all the reasons set forth above, Plaintiffs respectfully 

requests that the Court issue a temporary restraining order and 

Case 1:14-cv-00948-JCH-KBM   Document 4   Filed 10/22/14   Page 8 of 10



9 

 

preliminary injunction requiring Defendants to refrain from 

proceeding in the New Mexico State Court case captioned Rosemarie 

Vandiver vs. New Mexico Department of Transportation, Board of 

County Commissioners for the County of McKinley, Navajo Nation 

Gaming Enterprise, et al., D-1113-CV-2012-00556, until the final 

hearing and determination of this Federal Action. A proposed order 

is attached hereto. 

Respectfully submitted 

MASON & ISAACSON, P.A.   

 

 

By /S/Patrick T. Mason    

   Patrick T. Mason  

   Fed. Bar ID#: 9mc5-167 

   P.O. Box 1772 

   Gallup, New Mexico 87305 

   (505) 722-4463 

   Attorneys for the Plaintiffs 

   110 W. Aztec Ave 

   Gallup, New Mexico 87301 
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CERTIFICATE OF SERVICE 

 
The undersigned counsel certifies that on the 22nd day of 

October, 2014, he caused one copy each of the forgoing BRIEF IN 

SUPPORT OF MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY 

INJUNCTION, along with attached proposed order, to be served by 

electronic mail and first class mail on the following: 

 

Honorable Robert A. Aragon 

207 W. Hill. 2nd Floor 

Gallup, NM 87301 

Hon. Robert A. Aragon: 

galddiv07proposedtxt@nmcourts.gov    

 

 

Theodore W. Barudin, Esq. 

Attorney for Rosemarie Vandever 

7900 Menaul NE 

Albuquerque NM  87110 

Theodore Barudin: Barudinlaw@aol.com 

L. Helen Bennett: hbennett@swcp.com 

Bill Carpenter: Bill@carpenter-law.com  

 
 

 

 

/S/Patrick T. Mason    
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