
 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 14-60679-CIV-LEONARD/GOODMAN 

 
 

LUJEN BRANDS, LLC, 
  

Plaintiff, 
 
vs.  
 
THE SEMINOLE TRIBE OF FLORIDA, INC., 
MICHAEL ULIZIO, CHRIS OSCEOLA and 
HARD ROCK CAFÉ INTERNATIONAL (USA), INC., 
 
 Defendants.  
__________________________________________________/ 
 

STOFI DEFENDANTS’ MOTION FOR RECONSIDERATION OF 
THE COURT’S AUGUST 22, 2014 PAPERLESS ORDER (ECF NO. 33) 

 
Defendants, The Seminole Tribe of Florida, Inc., d/b/a Tribe, Inc. (“STOFI”), Mike 

Ulizio (“Mr. Ulizio”), and Chris Osceola (“Mr. Osceola”), (collectively, “STOFI Defendants”), 

by and through undersigned counsel, and pursuant to Federal Rule of Civil Procedure 60(b)(1), 

(6), respectfully move for reconsideration of the Court’s August 22, 2014 Order (“Order”) (ECF 

No. 33).  In support, the STOFI Defendants state as follows: 

I. INTRODUCTION 

On May 2, 2014, the STOFI Defendants filed a Motion to Dismiss for Lack of Subject  
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Matter Jurisdiction on the ground that they are entitled to tribal sovereign immunity (“Motion”).1  

(ECF No. 14).  On August 22, 2014, the Court entered a paperless order (the “Order”) denying 

the Motion without prejudice to permit plaintiff to engage in jurisdictional discovery “narrowly 

tailored to the subject-matter jurisdiction issue implicated by” the Motion (ECF No. 33).  

Although the Court granted the STOFI Defendants leave to re-file their Motion at the close of 

jurisdictional discovery, the Court further ordered “all parties . . . to proceed to merits discovery 

at the conclusion of the forty-five (45) day jurisdictional period.”  Id.  The language of the last 

portion of the Order seems to imply that even if the STOFI Defendants re-file their Motion at the 

close of the jurisdictional discovery period and on tribal sovereign immunity grounds (which 

they will), they must nevertheless participate in merits discovery before the Court rules on the 

jurisdictional issue. This is the interpretation Plaintiff has adopted in propounding discovery.  If 

this is a proper interpretation of the Order, then requiring the STOFI Defendants to engage in 

merits discovery prior to resolution of the issue of sovereign immunity infringes on the tribal 

sovereign immunity of the STOFI Defendants, frustrates the purpose of immunity, and would 

constitute error by the Court.   

Further, since the Court issued its Order, Plaintiff has propounded discovery requests that 

are also not relevant to the issues implicated by tribal sovereign immunity as defined by the 

binding and prevailing law in this Circuit.  Accordingly, the STOFI Defendants respectfully 

                                                           
1  STOFI is a federal corporation chartered and approved by the U.S. Department of the 
Interior (the “Department”) pursuant to section 17 of the Indian Reorganization Act of 1934 (the 
“Act”; 25 U.S.C. § 477). STOFI is entitled to tribal sovereign immunity from suit in state and 
federal courts unless it has expressly waived its immunity.  Mr. Ulizio, as STOFI’s chief 
financial officer, and Mr. Osceola, who at all relevant times alleged in the Complaint was a 
member of STOFI’s Board of Directors, are also entitled to the protections of sovereign 
immunity because they are authorized agents of STOFI acting solely for the benefit of STOFI, 
the Tribe, and the Tribe’s members, and all allegations asserted in the Complaint against them 
relate to the performance of their duties as STOFI’s agents. 
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request that the Court reconsider the portion of the Order concerning merits discovery and, upon 

reconsideration, preclude any merits discovery until the Court rules on the re-filed Motion to 

Dismiss for Lack of Subject Matter Jurisdiction based on tribal sovereign immunity.  

 Additionally, the STOFI Defendants further request that the Court reconsider and further 

define the scope of “jurisdictional discovery” in this case to specify that the discovery will 

address only waiver of sovereign immunity and the entitlement to sovereign immunity protection 

of Defendants Messrs. Ulizio and Osceola. Discovery should not be permitted on the issue of 

whether STOFI is a subordinate economic entity of the Seminole Tribe of Florida (“Tribe”). That 

issue is already settled law in the Eleventh Circuit. And in any case, discovery propounded by 

Plaintiff on topics related to a factor-analysis not adopted by this Court should be precluded.  

II. STANDARD 

Pursuant to Rule 60(b) (1), a court may vacate a final judgment or order upon a showing 

of “mistake, inadvertence, surprise, or excusable neglect.”  See Fed. R. Civ. P. 60(b)(1).  This 

Rule also “encompasses mistakes in the application of the law.”  Parks v. U.S. Life and Credit 

Corp., 677 F.2d 838, 840 (11th Cir. 1982).  Further, as the Court is aware, Rule 60(b)(6) is a 

“catch all” provision that “provides that the court may relieve a party” from an order “based on 

‘any other reason justifying relief from the operation of the judgment.’”  Olmstead v. Humana, 

Inc., 154 Fed. Appx. 800, 805 (11th Cir. 2005) (quoting Fed. R. Civ. P. 60(b)(6)).   

III. ARGUMENT 

A. Requiring The STOFI Defendants to Proceed to Merits Discovery Before 
Resolution of The Tribal Sovereign Immunity Issue is Inconsistent With The 
Protections of Sovereign Immunity. 
 

In Butler v. Sukhoi Co., 579 F.3d 1307 (11th Cir. 2009), the Eleventh Circuit held, in the 

context of the analogous Foreign Sovereign Immunities Act (“FSIA”), that the district court 
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abused its discretion in denying a motion to dismiss for lack of subject matter jurisdiction filed 

by the Russian Federation and others to instead permit discovery into whether the companies 

were alter egos of Russia.  In reaching its holding, the Court observed that “[i]nasmuch as the 

order on appeal required appellants to answer the complaint and called for discovery, it denied 

them immunity from suit . . .” Id. at 1311.  The Court further held that “requiring Russia and its 

instrumentalities to engage in the burdens and costs of responding to discovery, especially when 

the jurisdictional question in this case may be resolved simply by reference to undisputed 

allegations in the complaint, would frustrate the significance and benefit of entitlement to 

immunity from suit under FSIA.”  Id. at 1315 (quotation omitted).  

 Butler’s reasoning and holding are applicable to this case.  Requiring the STOFI 

Defendants to engage in merits discovery before resolution of the issue of tribal sovereign 

immunity would, as in Butler, deny the STOFI Defendants their immunity from suit and frustrate 

the very purpose of tribal sovereign immunity.  This is particularly appropriate because binding 

precedent and prevailing law in this Circuit and other sister districts hold that STOFI itself is 

immune from suit.  See Maryland Cas. Co. v. Citizens Nat’l Bank of West Hollywood, 361 F.2d 

517, 521-22 (5th Cir. 1966) (STOFI was immune from the proceedings by virtue of its Charter, 

which limited the circumstances under which immunity could be waived); Inglish Interests, LLC 

v. Seminole Tribe of Fla., Inc., 2011 WL 208289, at *6 (M.D. Fla. Jan. 21, 2011) (holding 

STOFI is entitled to sovereign immunity as a “subordinate economic entity” of the Tribe).  

Florida’s Fourth District Court of Appeal (where STOFI’s tribal lands are located) has reached 

the same conclusion.  See Askew v. Seminole Tribe of Fla., Inc., 474 So. 2d 877 (Fla. 4th DCA 

1985) (concluding that Florida courts have no jurisdiction over STOFI).   
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 It is well-established in Florida state courts that merits-based discovery should not be 

permitted at all prior to resolution of the issue of tribal sovereign immunity.  See, e.g., 

Miccosukee Tribe of Indians v. Napoleni, 890 So. 2d 1152, 1153 (Fla. 1st DCA 2004) (granting 

writ of prohibition and writ of certiorari quashing discovery order); Cypress v. Tamiami 

Partners, Ltd., 662 So. 2d 192 (Fla. 3d DCA 1995) (holding that the trial court departed from the 

essential requirements of law by issuing a discovery order setting the depositions of officials of 

the Miccosukee Tribe where there was no indication that the Tribe had waived its sovereign 

immunity).  Cf. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (holding in the context of 

qualified immunity that, “until the threshold immunity question is resolved, discovery should not 

be allowed”). 

In accord with the weight and legal authority cited above, the STOFI Defendants should 

not be required to participate in merits discovery until the issue of their tribal sovereign 

immunity is resolved by the Court.  A contrary ruling would vitiate the STOFI Defendants’ tribal 

sovereign immunity without due consideration of the relevant law, and would frustrate the 

purposes of immunity. See Butler, 579 F.3d at 1314-15 (“[b]ecause the complaint’s alter-ego 

allegations, if proven through additional discovery, would not demonstrate a basis for 

jurisdiction in any event, we have little difficulty concluding that the need to protect appellants’ 

claim to immunity from discovery greatly outweighed any competing need for further 

discovery”) (citations omitted).  
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B. The Boundaries of Jurisdictional Discovery Permitted by the Order Need to be 
Better Defined for the Parties. 
 

The STOFI Defendants also respectfully request that the Court reconsider that portion of 

its Order concerning “jurisdictional discovery” to further define its scope and boundaries. The 

Court clearly stated in the Order that the discovery should be “narrowly tailored to the subject-

matter jurisdiction issue implicated by the STOFI Defendants’ Motion to Dismiss” and that the 

discovery “may not stray to merits issues” (ECF No. 33). But Plaintiff has interpreted the 

language of the Order in such a way as to go beyond proper sovereign immunity-based 

discovery. Accordingly, the STOFI Defendants respectfully request that the Court specify the 

jurisdictional discovery to which Plaintiff is entitled within the parameters discussed below. 

As set forth in the Plaintiffs’ attached discovery requests, Plaintiff seeks STOFI’s 

confidential financial information including annual reports, income statement, documents 

concerning STOFI’s corporate acquisitions, reorganizations, and affiliates, documents related to 

the payment of dividends, and any IRS/Department of Treasury subpoenas directed to STOFI. 

See Exhibit “A.”  In addition to the broad document requests into STOFI’s confidential business 

information, Plaintiff’s interrogatories and requests for admissions seek a further incursion into 

STOFI’s confidential business affairs, how it operates, and its economic relationship with the 

Seminole Tribe of Florida.  See id.   

Notably, none of the discovery requests concern either a purported waiver of sovereign 

immunity by STOFI or relate to whether Messrs. Ulizio and Osceola enjoy sovereign immunity 

protection. But based on the binding precedent in this Circuit, “waiver” discovery would be the 

only discovery reasonably calculated to lead to the discovery of admissible evidence on tribal 

sovereign immunity here. Indeed, the law in this Circuit establishes that STOFI is already 
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entitled to sovereign immunity, absent express waiver, based on the language of its corporate 

charter, and the fact that it was incorporated pursuant to section 17 of the Indian Reorganization 

Act of 1934, 25 U.S.C. § 477.2  

1. Binding And Prevailing Law in This Circuit Establish That STOFI is a 
Subordinate Economic Entity of The Tribe by Virtue of Its Corporate Charter And 
Status as a Section 17 Corporation. 
 

 Under the binding and prevailing law in this Circuit, the only jurisdictional discovery that 

could be reasonably calculated to lead to the discovery of admissible evidence here concerning 

STOFI’s sovereign immunity relates only to the issue of whether express waiver of immunity 

occurred.3  But, the discovery propounded by Plaintiff is focused instead on whether STOFI is a 

“subordinate economic entity” of the Seminole Tribe of Florida.  However, that issue is settled 

law in this Circuit.   Maryland Casualty Co., 361 F.2d at 518, considered the sovereign immunity 

of STOFI when it was subjected to garnishment proceedings.  Id. at 518.  The Fifth Circuit4 

concluded that STOFI was immune from the proceedings by virtue of its Charter, which contains 

powers conveyed by the U.S. Secretary of the Interior under 25 U.S.C. § 477.  The Charter at the 

time limited the circumstances under which immunity could be waived, and the Court held that 

                                                           
2  As part of its Initial Disclosures Concerning Tribal Sovereign Immunity, the STOFI 
Defendants have identified and produced all tribal documents relevant to sovereign immunity.  
These documents are also attached as exhibits to the STOFI Defendants’ previously-filed Motion 
to Dismiss (ECF No. 14). 
 
3  Plaintiff has not propounded any discovery concerning waiver.  This is not surprising as 
neither the Complaint nor the non-binding Letter of Intent attached thereto contain a waiver 
provision, (ECF No. 1). It is undisputed that there has never been a contract between Plaintiff 
and STOFI.    
 
4  The pre-1981 decisions of the Fifth Circuit Court of Appeals were adopted as binding 
precedents, by the Eleventh Circuit in Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 
1981). 
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the Charter must be “liberally construed in favor of [STOFI] and all doubtful expressions therein 

resolved in favor of the Seminole Tribe.”  Id. at 521.5   

 Similarly, over forty-five (45) years after Maryland Casualty was decided, in Inglish 

Interests, LLC, 2011 WL 208289, *5, Judge Steele of the U.S. District Court for the Middle 

District of Florida  observed that with respect to STOFI, “it is clear from Maryland Casualty the 

Tribe does not lose its sovereign immunity simply be being incorporated pursuant to § 477.”  

And, further, that STOFI has not abrogated its tribal sovereign immunity under its Charter nor 

has it waived it in the agreement at issue in the case.  Id. 

 In accord with these precedents, STOFI, as a Section 17 corporation, has sovereign 

immunity unless it waives it in its Charter (which it has not), or by contract (and there is no 

“contract” in this case).  Thus we urge the Court to recognize that the only proper discovery 

against STOFI concerning tribal sovereign immunity goes to waiver, not whether STOFI is a 

subordinate economic entity of the Tribe entitled to sovereign immunity. That question has 

already been resolved in the affirmative by this Circuit. 

2. Plaintiff’s Discovery Requests Are Based on an “Outlier” Case And Factor Based-
Test That Has Been Rejected in This Circuit And Others.  
 

 Ignoring the binding and settled precedent in this Circuit, Plaintiff bases its discovery 

requests on an outlier decision from the Tenth Circuit, specifically Breakthrough Mgmt. Grp., 

Inc. v. Chukchansi Gold Casino and Resort, 629 F.3d 1173, 1176-77, 1187 (10th Cir. 2010), 

which in turn relies on Johnson v. Harrah’s Kansas Casino Corp., 2006 WL 463138 (D. Kan. 
                                                           
5  The version of STOFI’s charter in effect at the time contained in Art. VI, Sec. 9 “sue or be 
sued” language, which the Court construed as a limited waiver of immunity.  Id. at 521.   Even 
under those circumstances, the Court found that STOFI was entitled to sovereign immunity as a 
“subordinate economic unit” of the Tribe. Since 1996, the “sue or be sued” language has been 
deleted in favor of a provision requiring that any contractual waiver be expressly stated and 
setting forth that it is limited to preclude enforcement of judgments against non-pledged, non-
collateralized STOFI property. 
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Feb. 23, 2006), and Somerlott v. Cherokee Nation Distribs. Inc., 2010 WL 1541574 (W.D. Okla. 

Apr. 16, 2010).6  In Breakthrough Management, the Tenth Circuit applied a factor-based test it 

created to determine whether the Chukchansi Gold Resort and Casino (“Casino”) and the 

Chukchansi Economic Development Authority (the “Authority”) had a sufficiently close 

relationship to the Picayune Rancheria of the Chukchansi Indians to share in that tribe’s 

sovereign immunity.  629 F.3d 1173, 1176-77, 1187.   

 However, this Circuit has not adopted this Tenth Circuit factor-based test.  See, e.g., 

Mastro v. Seminole Tribe of Fla., 2013 WL 335067, at *5, fn. 1 (M.D. Fla. Jul. 2, 2013) 

(observing that the Eleventh Circuit has not adopted the factor-based test and that the Eleventh 

Circuit and Florida courts have always extended sovereign immunity to a subordinate arm of a 

tribe).  Indeed, the factor-based test is contrary to Maryland Casualty which relied only on 

STOFI’s Corporate Charter and the fact that it was incorporated pursuant to 25 U.S.C. § 477 to 

determine that STOFI has sovereign immunity. 

 Further, Breakthrough and the cases upon which it relies are not applicable here because 

they concern tribal corporations, not federal Section 17 corporations like STOFI.  629 F.3d at 

1191-92.  But even the Tenth Circuit itself observed that “section 17 corporations retain their 

tribal status – and, accordingly, sovereign immunity in the absence of a ‘sue and be sued’ waiver 

[while] the other species of corporations [ie tribal corporations] are not imbued automatically 

with such status.”  Id. at 1185, fn. 8; see also Memphis Biofuels, LLC v. Chickasaw Nation 

Indus., 585 F.3d 917, 921 (6th Cir. 2009) (rejecting multi-factor test to determine whether 

Section 17 corporation was an “arm” of the tribe because the cases relied upon did not concern 

                                                           
6  In a telephone conference and email with the undersigned on September 2, 2014, 
Plaintiff’s counsel conceded that Plaintiff’s discovery requests are based on Breakthrough and its 
progeny.   
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Section 17 corporations and Section 17 designates the entity as an “incorporated tribe”) (citations 

omitted); Amerind Risk Mgmt. Corp. v. Malaterre, 633 F.3d 680, 685 (8th Cir. 2011) 

(acknowledging that the language of § 477 calling the entity an “incorporated tribe” suggests that 

the entity is, in fact, an arm of the tribe) (citation omitted).  Accordingly, because STOFI is a 

Section 17 corporation, the Breakthrough factor-based test relied upon by Plaintiff does not 

apply even if it were binding precedent in this Circuit.   Thus, the discovery requests propounded 

on STOFI, which are based on this factor-based test, is not relevant STOFI’s tribal sovereign 

immunity or that of the individual defendants in this Circuit. 

IV. CONCLUSION7 

For the reasons discussed above, the STOFI Defendants’ Motion for Reconsideration 

should be granted.  Upon reconsideration, the STOFI Defendants should be excused from 

participating in merits discovery until such time as the Court rules on the re-filed Motion to 

Dismiss for Lack of Subject Matter Jurisdiction based on tribal sovereign immunity.  

Additionally, the Court should further define jurisdictional discovery to specify that the 

discovery will address only waiver of sovereign immunity and the alleged actions of Messrs. 

Ulizio and Osceola, and not whether STOFI is a subordinate economic entity of the Tribe. 

Finally, under no circumstances should discovery based on the 10th Circuit Breakthrough case be 

permitted.  

Certificate of Compliance with Local Rule 7.1(a)(3) 
 

 The undersigned has conferred with Plaintiff’s counsel concerning the relief sought 

herein.   Plaintiff’s counsel objects to the requested relief. 

 
                                                           
7  The STOFI Defendants also suggest that the 45-day time period for the limited 
jurisdictional discovery permitted begin after the Court rules on this Motion.  
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      Respectfully submitted, 
 

WEISS SEROTA HELFMAN  
PASTORIZA COLE & BONISKE, P.L. 

 Counsel for The Seminole Tribe of Florida, Inc., 
Michael Ulizio and Chris Osceola  

                                       2525 Ponce de Leon Boulevard, Suite 700 
Coral Gables, Florida 33134  
Telephone: (305) 854-0800 
Facsimile: (305) 854-2323 
 
 
By: /s/ Michael S. Popok      

 Michael S. Popok 
 Florida Bar No. 44131 
 mpopok@wsh-law.com 

Alicia H. Welch 
Florida Bar No. 100431 
awelch@wsh-law.com 
 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that on September 5, 2014, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served on this day on all counsel of record or pro se parties identified on the Service List 

below in the manner specified, either via transmission of Notices of Electronic Filing generated 

by CM/ECF or in some other authorized manner for those counsel or parties who are not 

authorized to receive electronically Notices of Electronic Filing. 

 
/s/ Michael S. Popok         

 Michael S. Popok  
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SERVICE LIST 

  
Stefanie C. Moon, Esq. 
S.C. MOON LAW 
1408 S. Andrews Avenue,  
Ft. Lauderdale, FL 33316 
scmoon@scmoonlaw.com  
 
 

Michael S. Popok, Esq. 
Alicia H. Welch, Esq. 
WEISS SEROTA HELFMAN  
PASTORIZA COLE & BONISKE, P.L. 
Counsel for The Seminole Tribe of Florida, 
Inc., Michael Ulizio, and Chris Osceola 
2525 Ponce de Leon Boulevard, Suite 700 
Coral Gables, Florida 33134  
Telephone: (305) 854-0800 
Facsimile: (305) 854-2323 
mpopok@wsh-law.com 
awelch@wsh-law.com 
szavala@wsh-law.com 
jfuentes@wsh-law.com 
 
Hillary Jacey Kaps, Esq. 
Brooke Lisa Ehrlich, Esq. 
RUMBERGER, KIRK @ CALDWELL, P.A. 
Counsel for Hard Rock Café International 
(USA), Inc. 
Brickell City Tower, Suite 3000 
80 S.W. 8th Street (33130-3037) 
Miami, Florida  33101 
jkaps@rumberger.com 
behrlich@rumberger.com 
docketingmiami@rumberger.com 
rgispert@rumberger.com 
lpolo@rumberger.com 
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