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The Federal Defendants, the United States Department of the Interior (“Department”) and 

Sally Jewell, Secretary of the Interior (“Secretary”), hereby move for summary judgment on all 

of Plaintiff the State of New Mexico’s claims and offer the present memorandum of law in 

support. 

I. INTRODUCTION AND STATEMENT OF UNDISPUTED MATERIAL 
FACTS 

 
  The following are the undisputed material facts: (1) On December 13, 2013, the Pueblo of 

Pojoaque (“Pueblo”) brought suit in this Court, pursuant to IGRA, alleging that New Mexico 

failed to negotiate a gaming compact with it in good faith.  ECF No. 13-3; (2) In response, the 

State invoked its sovereign immunity and secured an order dismissing the action from this Court 

on March 3, 2014.  ECF No. 13-5; (3) The Pueblo applied to the Department for Secretarial 

gaming procedures under 25 C.F.R. 291 on May 9, 2014.  ECF No. 13-1;  (4) On June 17, 2014, 

Assistant Secretary-Indian Affairs Kevin Washburn invited the State to submit comments or an 

alternative gaming proposal within 60 days of receipt of his letter, August 25, 2014.  ECF No. 

13-2;  (5) Instead, the State brought the present action on August 7, 2014.  ECF No. 1;  (6) The 

Department extended the State’s comment deadline in the Part 291 process to September 2, 

2014, and urged the State to participate in the process.  ECF No. 13-1;  (7) When it became clear 

that the State could not be dissuaded from seeking emergency relief, the Department further 

extended the State’s comment deadline to September 16, 2014 to allow orderly briefing of the 

State’s motion for preliminary injunction;  (8) On September 11, 2014, this Court denied the 

State’s motion for a preliminary injunction, ECF No. 31, and established an expedited briefing 

schedule for cross-motions for summary judgment, ECF No. 30;  (9) On September 19, 2014, the 
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State submitted to the Department comments on the Pueblo’s proposal and an alternative 

proposal. 

II. BACKGROUND 

In 1988, Congress enacted the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 

2701 et seq.  Because federal law did not “provide clear standards or regulations for the conduct 

of gaming on Indian lands,” id. § 2701(3), IGRA provided those standards in order to ensure 

Indian gaming remained “a means of promoting tribal economic development, self-sufficiency, 

and strong tribal governments,” and that the regulation of Indian gaming would “shield [tribes] 

from organized crime” and “ensure that the Indian tribe is the primary beneficiary of the gaming 

operation.” Id. § 2702(1) and (2).     

IGRA divides gaming into three classes. Class III gaming, which includes the casino-type 

gaming at issue here, is lawful only if located in a State that permits such gaming for any 

purpose by any person, is authorized by a tribal ordinance, and is “conducted in conformance 

with a Tribal-State compact.”  Id. § 2710(d)(1).  By requiring tribal-state compacts, IGRA 

provides states with an opportunity to participate with tribes in the development of regulations 

for Indian gaming—an opportunity otherwise “withheld from [states] by the Constitution.” 

Seminole Tribe of Florida v. Florida, 517 U.S. 44, 58 (1996). 

The IGRA provisions for Class III gaming grant substantial authority to the Secretary, 

including the authority to review and approve all tribal-state gaming compacts (or to disapprove 

them in certain circumstances), and to prescribe gaming regulations when a tribe and a state are 

unable to conclude a compact.  25 U.S.C. §§ 2710(d)(8), (d)(7)(B)(vii). 
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IGRA requires, as a prerequisite to Class III gaming, that a state negotiate “in good faith” 

with a tribe to “enter into a [gaming] compact.”  25 U.S.C. § 2710(d)(3)(A).  Congress designed 

this process to provide “a means by which differing public policies of these respective 

governmental entities can be accommodated and reconciled.”  S. Rep. No. 100-446, at 6 (Aug. 3, 

1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3076.    The compact process provides a means by 

which a “tribe affirmatively elects to have State laws and State jurisdiction extend to tribal 

lands” because “Congress will not unilaterally impose or allow State jurisdiction on Indian lands 

for the regulation of Indian gaming activities.”  Id.  Congress designed IGRA to ensure that 

“states will be fair and respectful of the authority of the tribes in negotiating these compacts and 

not take unnecessary advantage of the requirement for a compact.”  Id. at 24024 (statement of 

Senator Daniel K. Inouye, primary sponsor of IGRA and Chair of the Senate Indian Affairs 

Committee). “The provisions for Tribal/State compacting are not meant to favor either party.”  

134 Cong. Rec. at 24027 (Sept. 15, 1988) (statement of Senator Evans, Vice Chairman of the 

Senate Indian Affairs Committee).  Rather, Congress intended to give States a voice, but not a 

veto, in the process of permitting Class III gaming by Indian tribes. 

Nevertheless, Congress realized that the tribal-state compact requirement could 

potentially “be used as a justification by a State for excluding Indian tribes from such gaming....” 

S. Rep. No. 100-446 at 13. IGRA’s conflict resolution process counterbalanced state authority by 

limiting a state’s ability to deny tribes “any legal right they may now have to engage in class III 

gaming.”  Id. at 14.   
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A.  IGRA’s Class III Gaming Compact Negotiation Conflict Resolution Process 

If compact negotiations come to an impasse, IGRA provides a four-step dispute-

resolution process.  25 U.S.C. § 2710(d)(7)(B).  This process is triggered when a tribe files suit 

against a state, alleging that the state has refused to negotiate or has failed to negotiate in good 

faith.  Id. §§ 2710(d)(7)(A)(i), (B)(i).  If a district court finds that the state failed to negotiate in 

good faith, id. § 2710(d)(7)(B)(ii), IGRA provides that “the court shall order the State and the 

Indian tribe to conclude such a compact within a 60-day period.” Id. § 2710(d)(7)(B)(iii).  If they 

do not do so, the tribe and the state each must submit to a mediator appointed by the district court 

a proposed compact that represents “their last best offer.”  Id. § 2710(d)(7)(B)(iv).  The mediator 

must then select the compact “which best comports with the terms of [IGRA] and any other 

applicable Federal law and with the findings and order of this court.”  Id.  Once the mediator 

selects a compact and submits it to the state and tribe, the state has 60 days to consent to the 

mediator’s choice of compact.  Id. § 2710(d)(7)(B)(vi).  In the event that the state does not 

consent, the mediator must notify the Secretary, who “shall prescribe . . . procedures . . . under 

which class III gaming may be conducted.”  Id. § 2710(d)(7)(B)(vii).  This final step in the IGRA 

process is triggered only if the state refuses to consent to the remedial measures provided by 

IGRA.   

These provisions ensure balance between tribes and states.  Tribes must negotiate 

compacts with states if they want to conduct class III gaming, but states cannot use a potential 

veto on tribal gaming as leverage to secure compact terms unfairly benefitting themselves or to 

deny tribes the ability to game where gaming is otherwise permitted in the state. 
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B. Seminole Tribe of Florida v. Florida 

In 1994, the Eleventh Circuit held that Congress, acting under the authority of the Indian 

Commerce Clause of the Constitution, did not possess the power to abrogate a state’s Eleventh 

Amendment sovereign immunity to suit in IGRA.  Seminole Tribe of Fla. v. Florida, 11 F.3d 

1016, 1026-28 (11th Cir. 1994).  The court explained that the trigger for IGRA’s remedial 

provisions “necessarily fail[s]” in the face of a state’s assertion of sovereign immunity.  Id. at 

1029 (citing §§ 2710(d)(7)(A)(i) and (B)(i)-(vi)).  The court further explained, however, that      

§ 2710(d)(7)(B)(vii) remains intact, and when interpreted in light of IGRA’s severability clause, 

§ 2721, resolves the impasse that would otherwise be created by a state’s assertion of sovereign 

immunity: 

If the state pleads an Eleventh Amendment defense, the suit is dismissed, 
and the tribe pursuant to 25 U.S.C. § 2710(d)(7)(B)(vii), then may notify 
the Secretary of the Interior of the tribe’s failure to negotiate a compact with 
the state. The Secretary may then prescribe regulations governing class III 
gaming on the tribe’s lands.  This solution conforms with IGRA and serves 
to achieve Congress’s goals, as delineated in §§ 2701-02.   

 
Id. 
 

In 1996, the Supreme Court affirmed the Eleventh Circuit, holding that federal courts 

lacked jurisdiction over suits brought by tribes against states if a state raises an Eleventh 

Amendment defense. Seminole, 517 U.S. at 76.  The Court did not invalidate IGRA § 2710(d) 

(7)(B), but it found a major loophole through which states could shield themselves from IGRA’s 

conflict resolution process by asserting sovereign immunity, which, if left unaddressed, would 

upset the balance that Congress intended. The Court “express[ed] no opinion upon . . . [the] 

substitute remedy for a tribe bringing suit” proposed by the Eleventh Circuit.  517 U.S. at 76 n. 

18. 
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C. Interior’s Compact Negotiation Dispute Resolution Regulations  

In the wake of Seminole, the Secretary published an Advance Notice of Proposed 

Rulemaking on May 10, 1996, seeking comment on the Secretary’s authority under IGRA to 

promulgate procedures authorizing Class III gaming on Indian lands when a state raises an 

Eleventh Amendment immunity defense to a suit pursuant to 25 U.S.C. § 2710(d)(7).  61 Fed. 

Reg. 21,394 (May 10, 1996).  The Department received over 200 comments, including 

comments from 66 Tribes and 12 States.1  After the notice-and-comment period, the Secretary 

issued a Proposed Rule for Class III Gaming Procedures on January 22, 1998.  63 Fed. Reg. 

3,289 (Jan. 22, 1998).  After soliciting and responding to additional comments, the Secretary 

issued a Final Rule on April 12, 1999.  64 Fed. Reg. 17,535 (Apr. 12, 1999) (codified at 25 

C.F.R. Part 291) (“Secretarial Gaming Procedures” or “Final Rule”).   

The Secretary based her authority to issue these procedures on the general grant of 

authority found in 25 U.S.C. §§ 2 and 9 to promulgate regulations to carry out acts related to 

Indian affairs, as well as the implicit authority delegated in IGRA.  See 64 Fed. Reg. 17,535, 

17536 (Apr. 12, 1999).  In doing so, the Secretary took into account the procedures and remedies 

provided in IGRA, 25 USC § 2710(d)(7)(B)(vii), permitting the Secretary to prescribe 

procedures when a state fails to agree to a proposed compact during court-ordered mediation.  Id.  

The Final Rule is designed to operate only in instances in which the trigger for IGRA’s dispute 

resolution procedure is not available.  First, the tribe must request negotiations with the state, id. 

1 On behalf of New Mexico, then Governor Johnson commented favorably, explaining, “I . . . believe, in 
order to resolve Indian Gaming issues, that the Secretary of the Interior is the appropriate arbiter when a 
state refuses to comply with its obligations under IGRA.”  See ECF No. 19-1 (New Mexico Rulemaking 
Comments) at p. 2.  
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§ 2710(d)(3)(A), and not reach a compact with the state within 180 days, id. § 2710(d)(7)(B)(i).  

If the tribe files suit against the state for failure to negotiate in good faith, id. § 2710(d)(7)(A)(i), 

and the state invokes its immunity to suit under the Eleventh Amendment, then the Secretary’s 

Gaming Procedures are invoked upon the tribe’s request.  25 C.F.R. § 291.1. 

Once the process is invoked, the Secretary must determine whether the tribe’s proposal 

qualifies for consideration of gaming procedures (“eligibility determination”), and must then 

submit the tribe’s proposal to the appropriate state Governor and Attorney General.  Id. § 291.7.  

The state has the option of commenting on or submitting an alternative proposal within 60 days.  

Id.  If the state chooses to submit an alternative proposal, a mediation process begins under 25 

C.F.R. §§ 291.9 and 291.10.  If the state opts not to submit an alternative proposal, the Secretary 

must review the Tribe’s proposal to determine whether: (1) Class III gaming will be conducted 

on Indian lands within the tribe’s jurisdiction; (2) the contemplated gaming activities are 

permitted in the State; (3) the proposal is consistent with relevant provisions of state law; and (4) 

the proposal is consistent with the trust obligations of the United States to the Tribe, IGRA, and 

other applicable federal law.  Id. § 291.8(a).  If the Secretary identifies areas of disagreement 

between the state and tribe, the Secretary invites representatives of both to participate in an 

informal conference and attempts to resolve the disagreements.  Id. § 291.8(b). 

Once either the informal conference or the mediation process is concluded, the Secretary 

must either approve or disapprove gaming procedures for the tribe.  Id. §§ 291.8(c); 291.11.  If 

the Secretary approves gaming procedures, those procedures must be approved by the tribe and 

published in the Federal Register in order to become final.  Id. § 291.13.  The Department’s 
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preference, however, is to encourage voluntary state participation and negotiations leading to a 

compact that can be approved by the Secretary, thereby mooting the procedures process.2     

III. ARGUMENT 

A. Applicable legal standard 

Summary judgment should be granted where “the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. 

R. Civ. P. 56(a); Conroy v. Vilsack, 707 F.3d 1163, 1170 (10th Cir. 2013) (same).  At summary 

judgment, the Court views “all facts and evidence in the light most favorable to the party 

opposing summary judgment.”  Morris v. City of Colorado Springs, 666 F.3d 654, 660 (10th Cir. 

2012) (internal quotations and brackets omitted).   

B. The State has failed to state a cause of action under IGRA or the APA 
because there is no final agency action subject to judicial review. 

 
The State’s challenge falls outside of the scope of the Administrative Procedure Act’s 

(“APA”) judicial review provision, 5 U.S.C. § 704, for want of final agency action.  Agency 

action is “final” if it (1) marks “the consummation of the agency’s decisionmaking process,” and 

(2) determines rights, obligations, or legal consequences.  Bennett v. Spear, 520 U.S. 154, 178 

(1997).  The Court in its Order of September 11, 2014, concluded that the Secretary’s finding, 

pursuant to 25 C.F.R. § 291.6, that the Pueblo was eligible for the Part 291 process was a final 

agency action based in part on the fact that “the Secretary’s procedures themselves say the 

2 Although the Department has received seven requests for gaming procedures under Part 291, the 
Department has yet to issue final gaming procedures for any tribe under the administrative process. Two of 
the applications were mooted because the tribes concluded compacts that were approved and published in 
the Federal Register. Two of the applications have been placed on hold, and the Fifth Circuit's decision in 
Texas v. U.S. mooted two others. See Declaration of Paula Hart (Hart Declaration), attached hereto as 
Attachment 1, at ¶ 3. 
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eligibility determination is final.”  ECF No. 31 at 13.  However, the “label an agency attaches to 

its action is not determinative” of this issue. Cody Labs. v. Sebelius, 446 F. App'x 964, 968 (10th 

Cir. 2011) (citing Continental Air Lines v. Civil Aeronautics Bd., 522 F.2d 107, 124 

(D.C.Cir.1975)).  Rather, as the Supreme Court explained in Abbott Labs. v. Gardner, 387 U.S. 

136, 149 (1967), “[t]he cases dealing with judicial review of administrative actions have 

interpreted the ‘finality’ element in a pragmatic way.”  The Secretary’s eligibility determination, 

pragmatically viewed, cannot be considered a final agency action. 

First, the eligibility determination is not the consummation of an agency decision process.  

Rather, it marks the initiation of the process and is comparable to the administrative complaint 

considered in F.T.C. v. Standard Oil Co.  There, the Court explained, even though the complaint 

“represents a threshold determination that further inquiry is warranted,” it was nevertheless, only 

“a determination that adjudicatory proceedings will commence.”  449 U.S. 232, 241 (1980).  See 

also Farrell-Cooper Mining Co. v. Dep’t of Interior, 728 F.3d 1229, 1235 (10th Cir. 2013) (no 

final agency action where there is “ongoing administrative review”); Mobil Exploration & 

Producing U.S., Inc. v. Dep’t of Interior, 180 F.3d 1192, 1198 (10th Cir. 1999) (agency letter 

requesting company keep records for audit  “[a]t best . . . served only to initiate further 

proceedings”). 

Second, the determination that the Pueblo is eligible for procedures has no legal 

consequences.  See Bennett, 520 U.S. at 178.  Although this Court concluded the determination 

establishes legal rights and obligations based on a likelihood that a final agency action will 

eventually allow the Pueblo to game after its current compact expires, the Court also 

acknowledged that it is possible that the Secretary may disapprove the proposed procedures.  
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ECF No. 31 at 13-14.  Moreover, the agency process may not conclude at all – the State and 

Pueblo may resolve their differences and arrive at an acceptable gaming compact independent of 

the Part 291 process.  See ECF No. 19-2 (Washburn Declaration) at ¶ 11 (noting “the 

Department’s strong preference that the State and Pueblo reach agreement on a compact 

amendment”).  To date, there are no instances where the Part 291 process has resulted in the 

issuance of gaming procedures by the Secretary. See Attachment 1 at ¶ 3. Because the eligibility 

determination leaves open various legal rights and obligations, it does not constitute final agency 

action.  

In a similar situation, the Supreme Court noted that a Forest Service plan which set 

logging goals in selected forest areas – and which therefore made logging in those areas more 

likely – did not establish legal rights or obligations: such a plan, like the eligibility determination 

here, does “not grant, withhold, or modify any formal legal license, power, or authority . . . [and] 

create[s] no legal rights or obligations.”  Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 733 

(1998).  

 To be sure, in Abbott Labs., the Court allowed a pre-enforcement action where 

regulations required prescription drug manufacturers to print certain information on drug labels 

and advertisements.  These regulations, in contrast to the Secretary’s actions here, were 

“definitive” statements of the Agency’s position, 387 U.S. at 151, that had a “direct and 

immediate ... effect on the day-to-day business” of the complaining parties, id. at 152. They had 

“the status of law” and “immediate compliance with their terms was expected.”  Id.  The instant 

case is not like Abbott Labs. Unless and until the Secretary publishes procedures, see 25 C.F.R. 

291.13, they will:  not take effect; not serve as “definitive” statements of the Secretary’s position 

10 
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on the Pueblo’s gaming; not have “direct and immediate effects on the day-to-day- business” of 

the State; and not have “the status of law.”  Moreover, unlike in Abbott, “compliance with [the 

Secretary’s] terms” cannot be “expected,” because those terms are not yet known, and may not 

ever be known.3   

C. There is no applicable waiver of sovereign immunity.  

Without final agency action, not only is there no cause of action, there is no waiver of the 

United States’ sovereign immunity to the suit.  New Mexico requests relief pursuant to the APA, 

5 U.S.C. § 702, et seq.  See ECF 1 ¶ 3.4  Section 704 of the APA provides a narrow waiver of 

sovereign immunity, stating that an agency action is “subject to judicial review” when it is either: 

(1) “made reviewable by statute,” or (2) a “final agency action for which there is no other 

adequate remedy in a court.” 5 U.S.C. § 704; S. Utah Wilderness Alliance v. Palma, 707 F.3d 

1143, 1158 (10th Cir. 2013).  Section 702 has been held to provide a general waiver of sovereign 

immunity in all civil actions seeking equitable relief on the basis of legal wrongs for which 

governmental agencies are accountable,  see United Tribe of Shawnee Indians v. U.S., 253 F.3d 

543, 549 (10th Cir. 2001), but as such, must nevertheless be “construed strictly in favor of the 

sovereign.” United States v. Nordic Village, 503 U.S. 30, 34 (1992). Any attempt to obtain 

3 By contrast, had the Secretary concluded the Pueblo was not eligible for the Part 291 process, that decision 
would be final agency action.  The decision process would be at an end and the Pueblo’s right to avail itself 
of the Secretary’s regulations would have been decided.  The statement that the “Secretary’s eligibility 
determination is final for the Department” simply means, in this context, that the Pueblo would not have to 
undertake an administrative appeal before resorting to the courts.  See 25 C.F.R. § 2.6(c).  Here, the State 
will have an opportunity to challenge a final decision at the conclusion of the Part 291 process. See Envt'l 
Defense Fund v. Hardin, 428 F.2d 1093, 1099 (D.C. Cir. 1970) ("Clearly relief delayed is not always 
equivalent to relief denied."). 
 
4 The State alleges, ECF 1 ¶ 3, that this action arises under IGRA, but IGRA provides no cause of action 
for the present proceeding and the State identifies none. 
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judicial review directly under 5 U.S.C. § 704 of the APA must be preceded by a final agency 

action.  See United Tribe, 253 F.3d. at 549-51 (discussing interplay between APA, 5 U.S.C. §§ 

704 & 702, finding no clear waiver of sovereign immunity, but affirming dismissal on 

exhaustion grounds.) 

D. The Challenge is not ripe. 

In assessing ripeness, courts consider “both the fitness of the issues for judicial decision 

and the hardship to the parties of withholding court consideration.” Palma, 707 F.3d at 1158. 

(internal quotations omitted). The Tenth Circuit considers four factors: (1) whether the issues in 

the case are purely legal; (2) whether the agency action involved is ‘final agency action’ within 

the meaning of the APA, 5 U.S.C. § 704; (3) whether the action has or will have a direct and 

immediate impact upon the plaintiff; and (4) whether the resolution of the issues will promote 

effective enforcement and administration by the agency. Coal. for Sustainable Res. v. U.S. Forest 

Serv., 259 F.3d 1244, 1250 (10th Cir. 2001) (citation omitted); see also Mobil Exploration & 

Producing U.S., Inc. v. Dep’t of Interior, 180 F.3d 1192, 1197 (10th Cir.1999).  

The fact that, thus far, New Mexico raises only legal issues does not resolve the question.  

See Mobil, 180 F.3d at 1196 (no dispute that the issues are legal in nature, but finding dispute 

unripe).  As explained above, unless and until the Secretary publishes procedures in the Federal 

Register, see 25 C.F.R. 291.13, there will be no final agency action. This uncertainty counsels 

against a finding of ripeness.  Holistic Candlers & Consumers Ass'n v. FDA, 664 F.3d 940, 943 

n.4 (D.C. Cir. 2012) (“[A]lthough the parties focus considerable attention on whether the case is 

ripe for judicial review, our conclusion that the warning letters do not constitute final agency 

action makes it unnecessary for us to consider the remainder of the ripeness inquiry.”).  

12 
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The Tenth Circuit’s third factor goes to whether there is a direct and immediate impact on 

the plaintiff.  We recognize that this Court concluded that the Secretarial Procedures impact the 

State by virtue of their effect on its negotiating position with the Pueblo.  ECF. No. 31 at 15-16.  

Nonetheless, Part 291 does not do anything to or require anything of New Mexico, which is 

typically the relevant inquiry to establish hardship.  See National Park Hospitality Ass’n v. Dep’t 

of Interior, 538 U.S. 803, 810 (2003) (no ripeness where regulation “leaves a concessioner to 

conduct its business as it sees fit”); Ohio Forestry, 523 U.S. at 733 (1998) (forest plan setting 

logging goals imposes no hardship because such plans “do not command anyone to do anything 

or to refrain from doing anything”); Toilet Goods Ass’n v. Gardner, 387 U.S. 158, 164 (1967) 

(no ripeness where “primary conduct” of plaintiff unaffected and “no irremediable adverse 

consequences flow from requiring a later challenge”).  Any “hardship” to the State derives from 

how third parties (the Pueblo and other New Mexico tribes) may react to the procedures process 

which is insufficient to establish hardship under the ripeness inquiry.  See CEC Energy Co. v. 

Pub. Serv. Comm'n, 891 F.2d 1107, 1111 (3d Cir. 1989) (injury not “certain and impending” 

where the cloud of administrative investigation “makes it more difficult to obtain the needed 

financing” from third party potential investors).5   

The final factor in the ripeness analysis asks whether adjudication would promote 

effective enforcement and administration by the agency. Mobil, 180 F.3d at 1204.  This Court 

5 This Court suggests the Supreme Court may have intended Seminole to provide states with a “trump card” 
when it rejected the argument that a tribe could bring an Ex parte Young action.  ECF No. 31 at 15.   The 
Supreme Court rejected such an alternative because an Ex parte Young suit “would expose [a state] official 
to full remedial powers of a federal court, including, presumably, contempt sanctions” in contrast to IGRA 
which imposes a “quite modest set of sanctions” for failing to negotiate in good faith.  517 U.S. at 75.  
Moreover, the Court was aware of the Eleventh Circuit’s view that after a state invokes its sovereign 
immunity, a tribe may apply directly to the Secretary to prescribe regulations, Seminole, 11 F.3d at 1029, 
and took no position on that construction of the statute.  Seminole, 517 U.S. at 76 n. 18. 
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correctly notes that its ruling will provide “necessary clarity to the Secretary’s authority to use 

the procedures.”  ECF 31 at 17.  But as the Tenth Circuit noted in Mobil, in the absence of real 

hardship, allowing a plaintiff to challenge an allegedly illegal regulation before its concrete 

application in the form of final agency action threatens effective agency enforcement because 

“courts would constantly be reviewing such decisions.”  180 F.3d at 1204 (internal quotations 

omitted); see also Standard Oil, 449 U.S. at 242 (“the effect of [early] judicial review sought by 

[plaintiff] is likely to be interference with the proper functioning of the agency and a burden for 

the courts.”).  In short, while all judicial rulings help “clarify” legal issues attendant in 

administrative processes, the question is whether allowing plaintiffs to bring early challenges, 

before the agency process concludes, yields any benefit to the agency’s enforcement and 

administration.  In this case, the answer is no, particularly since, as the agency process plays out, 

the State and Pueblo may resolve their differences and arrive at a gaming compact, rendering  the 

present proceeding a waste of agency and judicial resources.  Finding the present challenge ripe 

also raises the specter of “piecemeal review which at the least is inefficient and upon completion 

of the agency process might prove to have been unnecessary." See  Standard Oil, 449 U.S. at 

242.  

E. The State cannot establish standing under Article III.  

A plaintiff has standing when (1) she has suffered an injury in fact, (2) there is a causal 

connection between the injury and the conduct complained of, and (3) it is likely that the injury 

will be redressed by a favorable decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559–61 

(1992). The United States concedes that the State likely would have standing to challenge the 

issuance of final procedures.  This Court, however, observed that New Mexico likely could 
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demonstrate standing at this stage because the Part 291 process “circumvent[s] a State’s statutory 

right to negotiate a compact or to have a bad faith determination made in federal court.”  ECF 

No. 31 at 10.  However, it is the State’s assertion of its Eleventh Amendment immunity, not any 

action of the Secretary that has “deprived” the State of any right it has to a bad faith 

determination in federal court.  The Part 291 process is not available to a tribe unless and until a 

state elects to assert sovereign immunity in the face of an action brought by a tribe under § 2710 

(d)(7)(B).  Thus, the State’s own action causes the alleged injury here and a self-inflicted injury 

breaks the causal chain necessary to establish standing.  Pennsylvania v. New Jersey, 426 U.S. 

660, 664 (1976) (no standing to challenge tax on non-resident employee income where plaintiff 

state has elected to provide a credit for taxes paid to other states). See also Brotherhood of 

Locomotive Eng’rs and Trainmen v. Surface Transp. Bd., 457 F.3d 24, 28 (D.C. Cir. 2006)).  

Because New Mexico declined to establish its good faith in negotiations before a federal court, it 

cannot now complain that it is injured by the loss of a right to establish the same before a court. 

Moreover, IGRA does not provide New Mexico a statutory right to deny tribes the right 

to game where they have failed to successfully negotiate a compact with the State.  IGRA 

provides the State the ability to negotiate a compact with a tribe before that tribe commences 

Class III gaming, but it also provides that the Secretary may prescribe procedures in the event a 

tribe and state cannot come to agreement on an acceptable compact.  § 2710(d)(7)(B)(vii).  As 

the Eleventh Circuit has suggested, once a state has invoked its sovereign immunity to end an 

action brought by a tribe under § 2710(d)(7)(B), a tribe may have done all that IGRA requires of 

it before invoking § 2710(d)(7)(B)(vii) to have the Secretary prescribe procedures.  Seminole, 11 

F.3d at 1029.  In such circumstances, the Part 291 regulations, rather than causing harm, provide 
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the State with an additional opportunity to influence gaming procedures that it might not 

otherwise have had under IGRA in the wake of Seminole.  

F. The Secretary’s Regulations are a reasonable interpretation of IGRA. 

 The Secretary’s regulations reasonably interpret IGRA and fill a gap that was found by 

the Seminole decision where a state asserts its immunity, eliminating the trigger for IGRA’s 

remedial process. To determine whether the Final Rule is a reasonable interpretation of IGRA, 

this Court must engage in the familiar two-step inquiry described in Chevron,  Inc. v. Natural 

Res. Def. Council, 467 U.S. 837 (1984).  First, it should inquire whether Congress has spoken 

directly to the issue in question, by “employ[ing] traditional tools of statutory construction,” id. 

at 843 n.9, “looking to, among other things, the statutory text, history, and purpose.”  United 

Keetoowah Band of Cherokee Indians of OK v. U.S. Dep’t of Housing and Urban Dev., 567 F.3d 

1235, 1240 (10th Cir. 2009).  “If the statute is silent or ambiguous, we proceed to step two and 

ask whether the agency’s answer is based on a permissible construction of the statute.”  Id.  See 

also In re BDT Farms, Inc., 21 F.3d 1019, 1021 (10th Cir. 1994).  At step two of the Chevron 

inquiry, a court looks to the plain language of the statute and asks whether the agency’s 

interpretation “is arbitrary, capricious, or manifestly contrary to the statute.”  Pharmanex v. 

Shalala, 221 F.3d 1151, 1154 (10th Cir. 2000).  If there is no conflict with the statute, then the 

court must “afford considerable deference to [an] agenc[y] interpreting ambiguities in [a] 

statute[] that Congress has delegated to [its] care.”  Miami Tribe of Oklahoma v. United States, 

656 F.3d 1129, 1142 (10th Cir. 2011) (internal quotations omitted).  
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1. The Department has authority to fill the statutory gap created in IGRA by Seminole. 

  If not for Seminole, the intent of Congress would be clear and there would have been no 

need for the Department to promulgate the Part 291 regulations.  Section 2710(d)(7) sets forth a 

“carefully crafted and intricate remedial scheme,” 517 U.S. at 73-74, but it is a remedial scheme 

that did not contemplate Seminole.  As the Court explained in Seminole, it is not free to rewrite 

IGRA “to approximate what we think Congress might have wanted had it known that § 2710 

(d)(7) was beyond its authority.” Id. at 76.  The Department is not free to rewrite IGRA either 

but, as the agency tasked with implementing IGRA, it is obliged to fill gaps in the statute 

whether intended by Congress or not and whether discovered by judicial decisions of the Court 

or by some other means.  See National Cable & Telecomm. Ass’n v. Brand X Internet Serv., 545 

U.S. 967, 982 (2005) (“Chevron’s premise is that it is for agencies, not courts, to fill statutory 

gaps.”).  The responsibility to promulgate regulations “is not the power to make law.  Rather it is 

the power to adopt regulations to carry into effect the will of Congress.”  Santa Fe Industries, 

Inc. v. Green, 430 U.S. 462, 472 (1977) (internal quotations omitted).  Without such 

implementing regulations, complicated statutory schemes like IGRA – with national application 

in a variety of changing circumstances – could not function. 

When Congress grants an agency authority to promulgate any regulations it deems 

necessary to implement the provisions of an Act, it necessarily grants the agency broad 

discretion.   See Mourning v. Family Publications Service, 411 U.S. 356, 365 (1973); Coal 

Emp’t Project v. Dole, 889 F.2d 1127, 1129 (D.C. Cir. 1989).  Such discretion is necessary 

because implementing a statutory scheme typically brings with it an array of difficulties that 

require an agency to construe statutory provisions in their application to unforeseen 
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circumstances.  A cramped view of agency authority to implement statutes would “bog down” 

Congress since it would be “required to appraise before-hand the myriad situations to which it 

wishes a particular policy to be applied and to formulate specific rules for each situation.”  Am. 

Power & Light Co. v. SEC, 329 U.S. 90, 105 (1946); see also National Broad. Co. v. United 

States, 319 U.S. 190, 219 (1943) (a broad delegation of authority to an agency is necessary 

because otherwise, Congress would have to provide “an itemized catalogue of the specific 

manifestations of the general problems for the solution of which [Congress] was establishing a 

regulatory agency”).   

In this case, in addition to the authority delegated in IGRA, Congress has delegated to the 

Executive Branch rulemaking authority in the form of two general authority statutes, 25 U.S.C. 

§§ 2 and 9, which the Secretary relied upon, in part, in promulgating the Final Rule.  Proposed 

Rule, 63 Fed. Reg. at 3, 290.  Section 9 grants authority to the President to “prescribe such 

regulations as he may think fit for carrying into effect the various provisions of any act relating 

to Indian affairs.”  25 U.S.C. § 9.  Section 2 sub-delegates this authority to the Commissioner of 

Indian Affairs.  These statutes have consistently been upheld as valid statutory grants of 

authority to the Executive to manage Indian affairs and promulgate regulations.  See, e.g., 

Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658 

(1979); Morton v. Ruiz, 415 U.S. 199 (1974).  Although  these statutes “do not vest the Secretary 

with general regulatory authority,”  Northern Arapahoe Tribe v. Hodel, 808 F.2d 741, 749 (10th 

Cir. 1987),  where Congress has enacted a statute or ratified a treaty establishing federal policies 

and obligations with regard to Indians, these statutes do provide the Secretary the necessary 

authority to promulgate regulations necessary to those ends.  Id. (holding that “Sections 2 and 9 
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together with the Treaty . . . provide the necessary authority for the Secretary to enact . . . 

regulations” regulating hunting on a reservation). 

In this circumstance, “Congress has delegated” IGRA to the “care” of the Secretary – 

delegating authority to fill gaps in the statute and requiring deference from the courts to her 

efforts.  Miami Tribe, 656 F.3d at 1142.  Under IGRA, the Secretary is the final decision-maker 

for Class III gaming applications.  The Secretary’s primary role is to independently review and 

decide whether a tribe will conduct Class III gaming.  25 U.S.C. § 2710(d)(7)(B)(vii).  The 

Secretary has statutory authority to review and approve negotiated Class III gaming compacts.  

Id. § 2710(d)(8)(A).  Even if a tribe and state successfully negotiate a compact, the Secretary 

may disapprove the compact if it violates IGRA, other federal law, or the trust obligations of the 

United States to Indians.  Id. § 2710(d)(8)(B).  Once a Tribal-State compact has been reached, it 

cannot take effect until the Secretary publishes notice that the compact is approved.  Id. § 2710 

(d)(8)(D).  The statute clearly reflects the Congressional grant of authority to the Secretary to 

facilitate Class III gaming, to ensure it is conducted consistent with IGRA and Congressional 

intent, to fulfill the trust obligations to the Indian tribes, and to deny Class III gaming rights to 

tribes when appropriate.6 

6 This delegation of authority has been crucial to the effective implementation of the statute.  IGRA permits 
per capita distribution of gaming revenues only where a tribe has submitted and the Secretary approves a 
tribal revenue allocation plan as consistent with the purposes of IGRA, § 2710(b)(3)(B), and the Secretary 
has promulgated regulations regulating  such plans  and their  approval.  25 C.F.R. Part 290.  IGRA also 
bars gaming on lands acquired in trust after October 17, 1988 unless the lands fall within exceptions 
identified at § 2719(b)(1).  The Secretary has published regulations “articulating standards . . .  interpreting 
the various exceptions to the gaming prohibition on after-acquired trust lands.” 73 Fed. Reg. 29, 354 (May 
20, 2008) codified at 25 C.F.R. Part 292.   
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Even though Sections 2 and 9 do not specifically state that the Secretary’s authority 

includes the power to promulgate regulations to resolve ambiguities or gaps in IGRA, the 

authority of the Secretary encompasses this power.  “Congress, that is, may not have expressly 

delegated authority or responsibility to implement a particular provision or fill a particular gap.  

Yet it can still be apparent from the agency’s generally conferred authority and other statutory 

circumstances that Congress would expect the agency to be able to speak with the force of law 

when it addresses ambiguity in the statute or fills a space in the enacted law, even one about 

which ‘Congress did not actually have an intent’ as to a particular result.”  United States v. Mead 

Corp., 533 U.S. 218, 229 (2001) (citing Chevron, 467 U.S. at 844).   

“Gap filling” often refers to situations in which Congress has left a word or phrase 

undefined, thus creating an ambiguity. Congress may intentionally use a term without providing 

a specific definition, leaving it to the agency to apply its experience and expertise in its 

discretion. See, e.g., Brand X, 545 U.S. at 980-82 (“telecommunications service”); Smiley v. 

Citibank, N.A., 517 U.S. 735, 739-40 (1996) (“interest”); Chevron, 467 U.S. at 859-60 

(“stationary sources”).  But agencies may also fill gaps created by the judiciary, Brand X, 545 

U.S. at 982, and the Part 291 regulations fill the gap that was created by Seminole.   

In Texas v. United States, which addressed the Part 291 regulations, Chief Judge Jones of 

the Fifth Circuit, writing for herself, asserted that Congress could not have intended to delegate 

authority to fill the gap created by Seminole, because that gap did not come to be until after 

IGRA was enacted. 497 F.3d 491, 503-04 (5th Cir. 2007). But her reasoning is inconsistent with 

the bedrock premise that, as the Fourth Circuit put it,  “[t]o elucidate the gaps and ambiguities in 

the programs created by Congress is one of the core functions of an administrative agency, a 
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function that we presume Congress intentionally invokes in drafting such a statute.”  Philip 

Morris USA, Inc. v. Vilsack, 736 F.3d 284, 289 (4th Cir. 2013).  In fact, none of the other Texas 

panel members agreed with the Chief Judge on this point. 497 F.3d at 511 (Judge King, 

concurring in part); id. at 515-17 (Judge Dennis, dissenting).  Judge Dennis noted that 

technically speaking, Seminole did not alter IGRA at all; it just discovered a constitutional 

infirmity insofar as Congress intended to abrogate the States’ Eleventh Amendment immunity to 

suit.  Id. at 515.         

Moreover, the reasoning of Chief Judge Jones runs counter to settled administrative law 

because it would prevent agencies from addressing statutory silences and unintended gaps.  With 

regard to such unintended gaps, one could always argue that where legislation fails to specify an 

interpretative rule, Congress did not intend the agency to fill them. If this were the law, however, 

federal agencies would be unable to implement complex statutory schemes on a national scale, 

because such implementation inevitably encounters myriad unforeseen circumstances. See Am. 

Power & Light Co., 329 U.S. at 105; Texas, 497 F.3d at 516 (Judge Dennis, dissenting) 

(rejecting notion that “Congress must be able to foresee each gap and each agency rule chosen to 

fill it”).  The proper question is whether Congress, in enacting a statute, generally intended to 

entrust an agency with authority to fill gaps, whether foreseen or unforeseen, throughout the 

statute.   

Even where a statute has been judicially construed, an agency retains authority to 

construe ambiguities in the statute.  See Brand X, 545 U.S. at 982 (“allowing a judicial precedent 

to foreclose an agency from interpreting an ambiguous statute” would undermine Chevron’s 

premise . . . that it is for agencies, not courts, to fill statutory gaps.). As the dissent in Texas 
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notes, agencies have acted to address judicially created or discovered gaps in other circumstances 

with court approval.  497 F.3d at 516-17.  Most prominently, in Eastern Enterprises v. Apfel, the 

Supreme Court struck a provision of the Coal Industry Retiree Health Benefit Act of 1992 (“Coal 

Act”) as effecting an unconstitutional taking with the result that a class of retired coal miners 

entitled to benefits under the Act found themselves unassigned to any coal operator providing 

such benefits.  524 U.S. 498 (1998).  In the wake of that decision, the Social Security 

Commissioner reassigned this class of retired miners to other coal operators, in a manner 

different from the precise statutory assignment process.  Pittston Co. v. U.S., 368 F.3d 385, 392-

93 (4th Cir. 2004).  The companies assigned responsibility for these additional beneficiaries 

challenged the Commissioner’s authority to reassign beneficiaries. Id. at 401-02.  The Fourth 

Circuit noted that “Congress did not state explicitly in the Coal Act what the Commissioner 

should do if assignments to specific coal operators were deemed unconstitutional,” id. at 402, 

and found, contrary to Texas, that “[b]ecause Congress provided no explicit instructions, the 

question presented is whether [the agency’s interpretation is] ‘based on a permissible 

construction of the statute.’” id. (quoting Chevron, 467 U.S. at 843). Pittston held that “the 

Commissioner has permissibly interpreted the Coal Act in the wake of Eastern Enterprises,” 

especially in light of “the legislative intent expressed by Congress to minimize the number of 

unassigned beneficiaries.”  Id. at 404.  The Sixth Circuit and the Eleventh Circuits subsequently 

followed the Fourth Circuit.  See Sidney Coal Co. v. Social Sec. Admin., 427 F.3d 336, 346, 350 

(6th Cir. 2005); U.S. Steel Corp. v. Astrue, 495 F.3d 1272, 1289 (11th Cir. 2007).  The Part 291 

regulations similarly fall within the Secretary’s authority to address a judicially-created gap, in 
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light of IGRA’s intent to condition the delegation of Class III negotiating authority to states on a 

remedial option for tribes.7   

Prior to Seminole, IGRA’s remedial process had only two outcomes: either (1) a state 

establishes to a federal court’s satisfaction that it has negotiated in good faith and the tribe 

bringing suit under IGRA is left to resume negotiations with the state, § 2710(d)(7)(B)(ii); or (2) 

a judicially-triggered remedial process begins that results either in a gaming compact or the 

Secretary prescribing gaming procedures for the tribe, §§ 2710(d)(7)(B)(iii)-(vii).  After 

Seminole, there is a third, unintended possibility: a state may invoke its immunity from suit. In 

such a case, it is not clear how the statutory scheme should operate. It is not clear whether states 

have, in effect, a veto power over which tribes can game by virtue of their immunity, or whether, 

as the Eleventh Circuit has suggested, the state’s unwillingness to consent to suit should be 

understood as unwillingness to consent to IGRA’s remedial scheme, leaving the tribe free to 

immediately ask the Secretary to prescribe procedures pursuant to § 2710(d)(7)(B)(vii).  See 

Seminole, 11 F.3d at 1029.  IGRA and its legislative history are silent on how this gap in the 

statutory scheme should be filled (although it’s clear that a state veto on gaming was not 

intended by Congress), and Congress has opted not to resolve the gap.8  Accordingly, the 

7 See Sean Cunniff, Texas v. U.S.: Mind the Gap, 39 N.M. L. Rev. 527, 539 (2009) (“The ambiguity in 
IGRA’s remedial scheme resulting from Seminole is precisely the type of instance where the courts have 
found administrative rulemaking justified. A gap has been created due to an oversight on the part of 
Congress. That gap has been revealed by the courts. Now, it is the agency’s job to promulgate rules that fill 
the gap and preserve Congress’s intent.”)  
 
8 In November 1997, Congress adopted an amendment to the 1998 Interior Appropriations bill, effective 
during fiscal year 1998, prohibiting the Secretary from approving any gaming compact not first approved 
by the state.  Section 129 Department of the Interior and Related Agencies Appropriations Act, Pub. L. No. 
105-83, 111 Stat. 1569 (Nov. 14, 1997).  A similar amendment failed to pass the succeeding year.  144 
Cong. Rec. S4584-87 (daily ed. Mar. 25, 1998). 144 Cong. Rec. S4741-48 (daily ed. Mar. 26, 1998). This 
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Secretary properly assumed her gap-filling responsibilities to ensure IGRA could be 

implemented and promulgated Part 291. 

2. Part 291 is a reasonable construction of IGRA and is entitled to deference from this 
Court. 
 
The Department’s Part 291 regulations resolve the ambiguity resulting from Seminole 

and secure Congress’s intent that states and tribes negotiate compacts on a level playing field.  

They deprive states of a veto on tribal gaming that Congress intended to avoid.  But they also 

provide a voluntary mediation process which provides states an opportunity to resolve 

differences with their tribal negotiating partners in the wake of a state’s assertion of its 

immunity.  In doing so, Part 291 avoids the Eleventh Circuit’s more sweeping conclusion that 

when a state does not consent to suit under IGRA, the next step is for the Secretary to prescribe 

gaming procedures.  And, in attempting to closely track IGRA’s own remedial provisions in the 

wake of a judicial finding of bad faith, Part 291 adheres to Congressional intent.   

 New Mexico relies upon Chief Judge Jones’ analysis. Texas, 497 F.3d at 506.   That 

decision itemized the ways in which the Secretary’s regulations differed from IGRA’s remedial 

provisions after a state invokes its sovereign immunity.  The Secretary’s regulations, however, 

do not displace IGRA’s remedial scheme.  They come into play only if a state chooses to short 

circuit IGRA’s judicially managed remedial scheme by asserting its sovereign immunity.  25 

C.F.R. § 291.3.  Thus, the Secretary’s regulations do not conflict with IGRA: the statutory 

non-exhaustive sampling of Congressional activity shows that Congress was aware of the Part 291 
regulations—the Secretary’s response to Seminole—and after 1998, failed to enact legislation barring their 
application. See Bob Jones Univ. v. United States, 461 U.S. 574, 600 (1983) (Congress's failure to enact 
legislation overturning IRS's interpretation of a provision shows congressional acquiescence). 
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remedial scheme remains available to both tribes and states and, in fact, a tribe cannot avail itself 

of the regulatory remedial scheme unless and until it has first resorted to the statutory remedial 

scheme.  

 The Fifth Circuit faults the regulations for (1) failing to require an impartial 

determination that the State has failed to negotiate in good faith before beginning remedial 

procedures, Texas, 497 F.3d at 508; (2) allowing the Secretary, rather than a federal judge, to 

select a mediator, id.; (3) allowing the Secretary authority to disregard the mediator’s proposed 

compact, a freedom not present in IGRA, id.; and (4) allowing Class III gaming in the absence of 

a compact, id. at 508-09. 

 First, the Secretary’s regulations do not deny the State any right to a judicial 

determination of good faith that it has under IGRA.  Instead, the regulations reset IGRA’s 

intended bargaining parity between states and tribes by denying states a “windfall” in the form of 

either gaining leverage by using the threat of sovereign immunity or the ability to deny tribal 

gaming by invoking immunity.9  Because a State remains free to avail itself of a judicial 

determination of whether it acted in good faith, the Secretary’s regulations take nothing from the 

states and do not offend IGRA.10        

9 Judge Dennis, dissenting in Texas, noted the irony of a State first blocking a Tribe’s efforts to challenge 
its negotiating stance (or failure to negotiate) through invoking its sovereign immunity and then 
complaining that the Secretary is denying its right to have a federal court decide whether it has negotiated 
in good faith.  Id. at 523. 
 
10 Moreover, the Part 291 process, unlike the statute’s remedial scheme, has no precedential effect: its 
operation is not premised upon any judicial finding that specific proposed compact terms are indicative of 
bad faith or contrary to IGRA, leaving the State free to reassert such terms in other contexts with other 
tribes. 
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  Second, the impartiality of the IGRA remedial process is not threatened by having the 

Secretary, rather than a federal judge, appoint a mediator.  Any mediator appointed by the 

Secretary must have “no official, financial, or personal conflict of interest with respect to the 

issues in controversy.”  25 C.F.R. § 291.9(a).11   

 Third, although the Secretary has authority to reject a mediator’s proposed compact, it is 

only under specific enumerated circumstances which largely parallel similar IGRA provisions 

regarding the Secretary’s authority to approve gaming compacts.  Compare 25 C.F.R. § 291.11 

(b) (enumerating the circumstances under which the Secretary is authorized to disapprove the 

mediator’s proposal) with 25 U.S.C. § 2710(d)(8)(B) (enumerating circumstances where a 

gaming compact may be disapproved) and 25 U.S.C. § 2710(d)(1)(B) (limiting types of Class III 

gaming activities available in a State).   

Not only is the Secretary’s discretion to reject a mediator’s proposal narrowly confined 

by standards derived from IGRA, but any procedures prescribed by the Secretary must “comport 

with the mediator’s selected proposal as much as possible, the provisions of IGRA, and the 

relevant provisions of the laws of the State.”  25 C.F.R. § 291.11(c).  This language again tracks 

IGRA’s remedial scheme which allows the Secretary, in the last instance, to prescribe procedures 

which, as with the Secretary’s regulation, must be “consistent with the proposed compact 

selected by the mediator, the provisions of this chapter, and the relevant provisions of the laws of 

11In any event, the Fifth Circuit’s view that the Secretary’s trust responsibilities compromise her ability to 
pick an impartial mediator is simply wrong, as the Supreme Court has explained: the “Government does 
not ‘compromise’ its obligation to one interest that Congress obliges it to represent by the mere fact that it 
simultaneously performs another task for another interest that Congress has obligated it by statute to do.” 
Nevada v. United States, 463 U.S. 110, 127–28 (1983). 
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the State.”  25 U.S.C. § 2710(d)(7)(B)(vii)(I).  Thus, Part 291 does not give the Secretary a free 

hand in prescribing procedures that she did not have under IGRA.   

 Fourth, the Secretary’s regulations do not offend IGRA by allowing gaming without a 

compact because IGRA’s remedial provisions are designed to ensure the same result, with the 

Secretary prescribing gaming procedures consistent with a mediator’s choice of compact in the 

face of an unconsenting State.  25 U.S.C. § 2710(d)(7)(B)(vii).  And, as dissenting Judge Dennis 

noted, if the Fifth Circuit’s concern is framed more broadly as whether Congress intended the 

Secretary to prescribe gaming procedures outside IGRA’s remedial scheme, then we are just 

“beg[ging] the question by contending Congress would not have expected the Secretary to fill the 

unforeseen gap it left in the IGRA’s tribal remedy.”  Texas, 497 F.3d at 524.   

III. CONCLUSION 

 For the above-stated reasons, the Court should grant the Federal Defendants’ motion for 

summary judgment. 
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