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MAY IT PLEASE THIS HONORABLE TRIBUNAL: 

Comes now the Complainant, Oklahoma Tax Commission ("OTC") and submits 

its Opening Brief in support of its request that all permits and licenses issued by the OTC 

to the Citizen Potawatomi Nation ("CPN") be revoked. 

I 
A SALES TAX IS "EXCISE TAX" LEVIED ON THE CONSUMER, 

NOT THE CPN. 

The Oklahoma sales tax is an "excise tax", 68 O.S. §1354.A.. An excise tax is a 

tax imposed on the performance of an act, engaging in an occupation, or enjoyment of a 

privilege. The obligation to pay the tax is based on the voluntary action of the person 

taxed in performing the act, engaging in the occupation or enjoying the privilege which is 

the subject of the tax, Scott-Rice Co. vs. Oklahoma Tax Commission, 1972 OK 75, 1 14, 

503 P.2d 208. The statutory declaration that a tax providing for levy and collection of the 

sales tax is an excise tax must be accepted, unless the statutory declaration is 

incompatible with the effect of the statute, Scott-Rice, supra, 1 14. See, also, Norman 

Homeowners Association vs. City ofNorman, 2004 OK ClV APP 14, 1 10-11, 85 P.3d 

853, upholding, as an excise tax, a tax imposed on construction of new residential and 

commercial structures connected to Norman's wastewater system. 

The Oklahoma sales tax is levied on the consumer or user, 68 O.S. §1361.A.. 

Vendors, such as the CPN, are required to collect the tax from the consumer or vendor, 

68 O.S. §1361. A., and to report and remit collections, 68 O.S. §1365.A.. 

The CPN is not being taxed. Because of its violation of Oklahoma tax laws and 

OTC Rules, all of its permits are subject to revocation, as requested herein. 
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II 
ALL CPN'S SALES ARE PRESUMED TAXABLE UNLESS EXEMPTED BY
 

STATUTE AND THE BURDEN OF PROVING EXEMPTION IS ON CPN
 

All sales are presumed taxable unless exempted by the Oklahoma Sales Tax 

Code, 68 O.S. §1354. A. The presumption of taxability of sales is imposed by OTC 

Rules, OAC 71O:65-1-4(a) and 65-3-30(b). The burden of establishing exemption from 

sales tax is upon the vendor, 68 O.S. §1365. F.. Therefore, all sales reported by the CPN 

are presumed to taxable, and the burden is upon the CPN to establish the exemption from 

tax claimed in the sales tax returns it filed with the OTC. 

III
 
THE CPN IS LEGALLY OBLIGATED TO ASSIST IN THE
 

COLLECTION, REPORTING AND REMITTANCE OF SALES TAX 

In the landmark decision of Moe, et al. vs. Confederated Salish and Kootenai 

Tribes, etc., et al., 425 US 463, 96 S.Ct. 1634,48 L.Ed.2d 96 (1976), ("Moe") a Native 

American reservation retailer challenged, among other things, the insistence of 

Washington State that he collect, report and remit sales tax on sales of cigarettes to non-

Indian purchasers. The Court first rejected the argument that any requirement that an 

Indian retailer collect taxes owed by non-Indians made that retailer an "involuntary 

agent" and would constitute a gross interference with (its) freedom from state regulation, 

Moe, supra, 482, 1645-1646. The Court then held: 

"The State's requirement that the Indian tribal seller collect a tax validly imposed 

on non-Indians is a minimal burden designed to avoid the likelihood that in its 

absence non-Indians purchasing from a tribal seller will avoid payment of a 

concededly lawful tax. Since this burden is not, strictly speaking, a tax at all, it is 

not governed by the language of Mescalero... dealing with the "special area of 

state taxation". We see nothing in this burden which frustrates tribal self

government... or runs afoul of any congressional enactment dealing with the 
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affairs of reservation Indians... We therefore agree with the District Court that to 

the extent that the "smokeshops " sell to those upon whom the State has validly 

imposed a sales or excise tax with respect to the articles sold, the State may 

require the Indian proprietor simply to add the tax to the sales price and thereby 

aid the State's collection and enforcement thereof' Moe, supra, 483, 1646 

(emphasis supplied). 

After the Supre~e Court decision in Moe, the 10th Circuit, in Ute Indian Tribe vs. 

State Tax Commission, Utah, 574 F.2d 1007, 1009 (loth Cir. 1978), Cert. Den., 439 US 

965, 99 S.Ct. 452, 58 L.Ed.2d 423 (1978) held that sales in Indian country by a tribal 

commercial enterprise to non-Indians were subject to Utah sales tax. The legal incidence 

of the Utah sales tax, like the Oklahoma sales tax, was placed on the purchaser of 

tangible personal property. The result was limited to sales to non-Indians, as the Supreme 

Court had yet to extend the application to tribal retailers of the obligation to collect, 

report and remit tax on sales to non-tribal members. 

The extension of the obligation to collect, report and remit taxes on sales to non-

tribal member Native Americans came with the decision of Washington, et al. vs. 

Confederated Tribes, Colville Indian Reservation, et al., 447 US 134, 100 S.Ct. 2069,65 

L.Ed.2d 10 (1980) ("Colville"). Colville sets forth the principles established by Moe: (1) 

the State may sometimes impose a nondiscriminatory tax on non-Indian customers of 

Indian retailers doing business on the reservation; (2) such a tax may be valid even if it 

seriously disadvantages or eliminates the Indian retailer's business with non-Indians; and, 

(3) the State may impose at least "minimal" burdens on an Indian retailer to aid in 

enforcing and collecting tax, Colville, supra, 151, 2080. The Court further approved 

recordkeeping requirements placed on retailers relating to the exempt sales, as 
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reasonably necessary for prevention of fraudulent transactions, Colville, supra, 160, 

2084-2085, and concluded that non-tribal member Indians stood on the same footing as 

non-Indians with regard to transactions on the reservation and were also subject to 

nondiscriminatory State taxes, Colville, supra, 161,2085. 

Oklahoma tax laws were squarely in issue in Oklahoma Tax Commission vs. 

Citizen Band Potawatomi Indian Tribe, etc., 498 US 505, 111 S.Ct. 905, 112 L.Ed.2d 

1112 (l991) ("Potawatomi"). The Court first recognized that the doctrine of tribal 

sovereign immunity does not excuse the tribe from all obligations to assist in the 

collection of validly imposed state sales taxes, citing to Colville. The Court agreed with 

Oklahoma's assertion that, Potawatomi tribal immunity notwithstanding, the State has the 

authority to tax sales of cigarettes to nonmembers of the tribe at the tribe's convenience 

store. Citing to Moe, the Court held that a tribal seller is required to collect sales taxes, 

which is a minimal burden, justified by the State's interest in assuring payment of 

concededly lawful taxes. This obligation, Colville held, extends to sales to nonmember 

Native Americans, Potawatomi, supra, 512-513, 911. But, the Court held, the sovereign 

immunity of the Potawatomi prevented the State from suit against the tribe, calling 

attention to certain enforcement alternatives, Potawatomi, supra, 514, 912. 

Therefore, ruling US Supreme Court precedent holds that the CPN is obligated to 

collect, report and remit sales taxes on sales occurring on the CPN's Indian country to 

non-Native Americans and nontribal members. 

Two years after the Potawatomi decision, in Buzzard, et ai. vs. Oklahoma Tax 

Commission, et ai., 992 F.2d 1073 (loth Cir. 1993), a case in which the United Keetowah 

purchased land it claimed to be exempt from enforcement of state tobacco taxes, the 
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Court observed that, even if the land in question were Indian country, as the Keetowah 

claimed, Oklahoma could still require the Keetowah to collect taxes on cigarette sales to 

nontribal members, citing to the Potawatomi decision, Buzzard, supra, 1075, FN 3. 

The final significant US Supreme Court decision in the canon of decisions on 

Native American challenges to state sales/excise tax on cigarettes is Department of 

Taxation, etc., et ai. vs. Milhelm Attea, etc., 512 US 61, 114 S.Ct. 2028, 129 L.Ed.2d 52 

(1994)("Milhelm"), which dealt with New York regulations regarding sale of tax-exempt 

cigarettes to tribal members, that required wholesalers supplying Native American 

smokeshops to maintain detailed records on tax-exempt transactions. The Supreme Court 

rejected a claim that recordkeeping requirements and eligible buyer restrictions unduly 

interfered with Indian trading, holding that the requirements in the New York scheme 

were no more demanding than comparable measures approved in Colville, Milhelm, 

supra, 76, 2037. 

When the question of the enforceability of Oklahoma's excise tax on cigarette 

sales was recently again before the 10th Circuit Court of Appeals, the Court observed: 

"We do not write this opinion on a blank slate. The Supreme Court has examined 

state cigarette tax laws that are similar to Oklahoma's on numerous occasions ... " 

Muscogee (Creek) Nation vs. Pruitt, et ai., 669 F.3d 1159, 1173 (2012) ("Pruitt"). 

The Court held that Oklahoma's tobacco excise tax statutes did not place burdens 

on retailers of the Muscogee Nation which exceeded the permissible "minimal burdens" 

upheld in Moe, Colville and Milhelm. The Court also held that, even if the "minimal 

burdens" fell upon the Muscogee Nation's tribal retailers, those burdens are permissible 

pursuant to Moe, Colville and Milhelm, Pruitt, supra, 1176. The Court further held that 
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requiring the Muscogee Nation's wholesaler to obtain a tobacco wholesaler's license 

from the OTC or requiring its retailers to purchase cigarettes and other tobacco products 

only from OTC-licensed wholesalers did not infringe on the Muscogee Nation's tribal 

self-government, Pruitt, supra, 1177. The Court concluded that, even if the application of 

the Oklahoma law disadvantaged the Muscogee Nation's tribally-licensed retailers, 

application of the Oklahoma law does not infringe upon the Muscogee Nation's tribal 

self-governance, Pruitt, supra, 1178. 

Therefore, ruling Supreme Court and 10th Circuit decisions hold that the Nation 

has an obligation to comply with Oklahoma requirements regarding reporting and 

maintaining a record of the exempt sales. 

IV
 
THE OTC IS NEITHER ESTOPPED NOR BOUND BY ERRONEOUS
 

INFORMATION ALLEGEDLY SUPPLIED THE CPN
 

BY AN OTC REPRESENTATIVE
 

The CPN claims that a representative of the OTC advised the CPN to complete 

sales tax returns by showing the amount of exempt sales to be equal to gross sales. The 

records of the OTC can neither confirm nor refute this allegation. Therefore, we will 

assume, arguendo, that such an incorrect representation was made, Stipulation #10. 

Oklahoma law is clear: the OTC is not estopped to require compliance, because an OTC 

representative gave incorrect information or advice to a taxpayer. 

In State, ex reI. Oklahoma Tax Commission vs. Emery, etc., 1982 OK CIV APP 

13, 645 P.2d 1048 (publication approved by the Supreme Court) a taxpayer filed a sales 

tax return, in 1959, without the required payment. Ultimately, a warrant was issued, but 

no property was found. In 1963, the warrant was transferred to inactive files upon 
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information that the business was closed. In 1980, the taxpayer became delinquent in 

payment of sales taxes on a new business. A new payment plan was entered into. OTC 

records were consulted, and the earlier warrant was found. Taxpayer refused to add the 

earlier liability to the second payment plan. Taxpayer claimed laches and estoppel barred 

the OTC claim. The Court ruled that laches and estoppel do not apply to the state acting 

in its sovereign capacity because of mistakes or errors of its employees, Emery, supra, 

~ 9. The CPN's reasoning is rejected by the holding in Emery, supra. 

It was the CPN which initiated the litigation which resulted in the holding in 

Potawatomi that it was obliged to collect, report and remit Oklahoma sales tax. It is 

disingenuous, at best, for the CPN to suggest it was misled by an OTC representative as 

to reporting procedures. Potawatomi and Supreme Court precedent were clear that sales 

tax is rightly imposed on transactions involving non-Native Americans and non-tribal 

members, and that the CPN was obliged to collect, report and remit taxes collected on 

those transactions. Potawatomi and Supreme Court precedent were clear that only those 

transactions with tribal members are exempted from the obligation to collect, report and 

remit sales tax. That precedent was reaffirmed as applicable to Oklahoma in 2012 10 

Pruitt. How, then, could the CPN be misled into thinking that, while doing business and 

making sales subject to Oklahoma sales tax to non-Native Americans and nontribal 

members, those sales were exempt? The OTCs says the CPN could not have been misled. 

Such a suggestion is the equivalent of gaining an undue benefit as result of its supposed 

ignorance of Oklahoma law applicable to operations essential to its chosen field of 

business, which Oklahoma will not permit, see Bullard's Oilfield Service, Inc. vs. 

Williford Energy Co., 1989 OK 63, ~~ 7-9, 775 P.2d 802. All are presumed to know the 
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law, and avowed ignorance of the law is no excuse, Estes vs. ConocoPhillips, 2008 OK 

21, ,-r 22 and cases collected at FN 38. 

Again, assuming, arguendo, that erroneous advice was given to the CPN, an OTC 

employee has no authority to represent the law to be other than it is. Such is an ultra vires 

act, and cannot bind a governmental entity, even if an employee mistakenly asserts such 

authority, Hiland Dairy Foods, etc. vs. Oklahoma Tax Commission, 

2006 OK ClV APP 68, ~ 11, 136 P.3d 1072; see, also, State ex reI. State Insurance Fund 

vs. JOA, Inc., 2003 OK 82, ~ 22, 78 P.3d 534. 

Even strong equities will not overcome this rule of law. In the Matter ofStrong, 

2005 OK 45, 115 P.3d 889, involved a policeman who was erroneously advised that he 

would be eligible to begin drawing retirement in December 1999, following his 

separation from the Midwest City Police. Subsequently, the policeman was informed that 

the original information was inaccurate, and that he would not be entitled to receive 

benefits until 2008. The policeman had signed a form containing statutory language 

regarding age and service requirements to receive retirement benefits, which 

acknowledged awareness of the time restrictions. The Court held that the retirement 

board was not estopped from denying benefits, despite having given incorrect 

information regarding the date on which the policeman would be entitled to benefits. The 

Supreme Court summarized Oklahoma law applicable to the assertion of equitable 

estoppel against state agencies. Equitable estoppel is not ordinarily applicable to state 

agencies operating under statutory authority, because public officials performing acts 

which exceed their authority may not bind a public entity. Persons dealing with public 

officials are charged with notice of limitations on their power, so estoppel is not imposed . 
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merely when a party is given incorrect information or a mistake occurs, Strong, supra, 

,-r 9. Here, the CPN was the party which obtained a ruling from the US Supreme Court on 

the issue of its responsibility with regard to sales occurring on its Indian country. The 

Court ruled that only sales to tribal members were exempt and, otherwise, as to sales to 

non-Native Americans and nontribal members, the CPN was obligated to collect, report 

and remit sales taxes. Like the policeman in Strong, the CPN knew what the law was. It 

cannot avoid its obligations by hiding behind alleged advice which it knew, or should 

have known, was erroneous. 

V
 
THE OTC'S ACTION TO REVOKE THE CPN'S SALES TAX, LOW POINT
 

BEER AND MIXED BEVERAGE PERMITS DOES NOT CONSTITUTE A
 

DEPARTURE BY THE OTC FROM ANY LONG-STANDING
 

INTERPRETATION OF THE OKLAHOMA LAW
 

The CPN argues that the OTC can take no adverse action against the CPN for 

failure to abide by Oklahoma sales tax laws, by reason of the passage of several years in 

which the OTC did not enforce those laws against the CPN, citing to the decision of Oral 

Roberts University vs. Oklahoma Tax Commission, 1985 OK 97, 714 P.2d 1013 ("Oral 

Roberts"). 

But, Oral Roberts is neither binding nor persuasive. In that case, the interpretation 

of a statute exempting certain transactions to or by churches was at issue. Beginning in 

1948, the OTC had construed the statute to apply to nonprofit educational institutions 

connected with and chiefly supported by a church. In 1964, the OTC specifically advised 

Oral Roberts that it would be granted a similar exemption. In 1984, the OTC determined 

its previous construction of the statute was erroneous, and directed educational 
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institutions, such as Oral Roberts, to collect, report and remit sales tax. The Order of the 

OTC, as applied to Oral Roberts, was appealed to the Oklahoma Supreme Court. 

The Supreme Court determined that the statute in question was ambiguous, which 

brought the case within the rule that the interpretation or construction of an ambiguous or 

uncertain statute by the agency charged with its administration is entitled to highest 

respect from courts, especially when the administrative construction is definitively settled 

and uniformly applied for a number of years. In such cases, the administrative 

construction will not be disturbed, except for very cogent reasons, provided that the 

construction so given was reasonable, id., ~ 9, 1014-1015. This gave rise to precedent 

that was based on the premise that parties who relied, for an extended period of time, 

upon the administrative construction of an ambiguous or uncertain statute by an agency 

should not be prejudiced if the agency subsequently seeks to change its interpretation, id., 

~~ 9-12, 1015. The Court concluded that such a long-standing administrative 

interpretation cannot be changed, to the detriment of citizens who relied upon that 

interpretation, absent "cogent" reasons, id., ~ 15, 1016. Finding that there were no such 

"cogent" reasons for the reversal of the long-standing statutory interpretation of an 

ambiguous statute, the Court vacated the OTC Order, id., ~ 20, 1017. 

In this case, the OTC has not interpreted any allegedly ambiguous Oklahoma 

statute in seeking to enforce the CPN's obligation to collect sales taxes on sales to non

tribal members occurring on the CPN's Indian country. To invoke the rules which gave 

rise to Oral Roberts there must be: 

(l) an ambiguous or uncertain statute, 

(2) a reasonable construction of that statute, and, 
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(3) a construction of the statute which is consistent and continual in a public 

manner, so that the Legislature has notice of the construction by the agency. 

If there is not an ambiguous or uncertain statute, the long-standing administrative 

enforcement rule does not apply, In Re: Initiative Petition No. 397, 2014 OK 23, ~ 16, 

- P.3d -. Any administrative construction, to come within the rule, must have been 

reasonable and not clearly wrong, Independent Finance Institute vs. Clark, 1999 OK 43, 

~ 13 and fn. 22, 990 P.2d 845, 851. 

What is at issue here is not whether the CPN is obligated to collect, report and 

remit sales taxes. That issue was determined by the US Supreme Court in Oklahoma Tax 

Commission vs. Citizen Band Potawatomi, etc., 498 US 505, 111 S.Ct. 905, 112 L.Ed.2d 

1112 (1991) (" Potawatomi"), discussed at p.p. 3-4 herein. The dilemma of Potawatomi 

was that the sovereign immunity of the CPN precluded Oklahoma from direct suit against 

the CPN to enforce its obligation to collect, report and remit sales taxes. The Supreme 

Court directed Oklahoma to consider other options, id., 514, 912. 

There is no long-standing administrative interpretation of an ambiguous statute, 

therefore, the rule of Oral Roberts does not apply. 

There is a second and equally compelling reason that the rule of Oral Roberts 

does not apply: the CPN cannot possibly claim it has been damaged by relying upon the 

OTC's not employing an alternative means of enforcing the CPN's obligation to collect, 

report and remit sales taxes. Such a situation was dealt with in the case of In re: Sales 

Tax Refund, Southern Hills Country Club, 1991 OK CIV APP 102, 830 P.2d 196. In that 

case, after inconsistent treatment of sales taxes on stock sales and transfer fees and 

country clubs, the aTC entered an order determining the matter, and began enforcing a 
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sales tax liability against Southern Hills. The Oral Roberts rule was invoked by Southern 

Hills, unsuccessfully. The Court observed that there was no detriment in Southern Hills' 

reliance on aTC actions prior to its arder complained of, only benefit. 

Directly applicable to this case, the Court held that the fact that a taxing authority 

sees fit not to assess taxes on particular types of transactions for a number of years does 

not estop it from later concluding that such transactions are taxable under relevant 

statutes, id., ~ 17,199. 

The third and final reason that the rule of Oral Roberts does not apply is 

exemplified by the decision of Dunn vs. Oklahoma Tax Commission, 1993 OK CIV APP 

105, 862 P.2d 1285. Therein, a taxpayer commenced a fish spawning business in 1974 

and made sales, but did not apply for sales tax permit. In 1988, the taxpayer applied for 

and received a sales tax permit for a manufacturing operation he developed, which the 

aTC audited. The on premises audit of the new business operation led to a request for 

records of the fish spawning enterprise. Taxpayer refused to voluntarily surrender the 

records, which the aTC finally obtained and issued an assessment for the period 1984 

through 1989. The taxpayer claimed, in effect, that the failure of the aTC to tax him 

before constituted a policy which invoked the Oral Roberts rule. 

The Court rejected application of the Oral Roberts rule, smce there was no 

evidence of any interpretation of a statute, ambiguous or otherwise, which led the Court 

to conclude that mere failure to take steps to collect on taxes is not the equivalent of an 

administrative policy, and the aTC was not estopped from claiming taxpayer's sales to 

be taxable, id, ~ ~ 5, 6, 1286-1287. 
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There is no long-standing administrative interpretation of a vague or ambiguous 

state statute by the state agency charged with its administration and enforcement. The 

rule of Oral Roberts does not apply. 

The fact that the OTC has not previously sought revocation of the CPN's licenses 

and permits for the CPN's various violations of Oklahoma laws and OTC rules does not 

preclude the OTC from now exercising jurisdiction. Indeed, until most recently, a clear 

expression from the US Supreme Court as to the availability of that particular remedy 

was lacking. No more. 

VI
 
THE SUPREME COURT'S PRONOUNCEMENT IN BAY MILLS
 

REGARDING THE ENFORCEMENT OF STATE LAWS
 

BY REVOCATION OF PERMITS ISSUED BY THE STATE
 

The very recent (May 27, 2014) decision of Michigan vs. Bay Mills Indian 

Community, et al., 134 S.Ct. 2024, - US - , concerned a dispute regarding establishment 

of a Native American gaming casino on non-Indian country in the state of Michigan. The 

Supreme Court, citing and relying upon Potawatomi and other ruling precedent regarding 

tribal sovereignty, advised that the state, although unable to proceed directly against the 

tribe, could, for instance, deny the tribe a license for an off-reservation casino and, if the 

tribe persisted in operation of the casino without a license, the state could seek injunctive 

action against tribal officials or employees, id., 2034-2035. 

Bay Mills applies to the present situation. The CPN's sovereign immunity shields 

it from a direct action to recover sales taxes which the CPN was obligated to collect, 

report and remit under state tax laws. But, the OTC can vindicate Oklahoma's interests 

by revocation of the CPN's licenses and permits issued by the OTC for the CPN's failure 

to abide by the Oklahoma tax laws and OTC Rules. 
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Bay Mills is the most recent pronouncement by the Supreme Court as to remedies, 

in addition to those remedies suggested in Potawatomi, which are available to a state for 

enforcement of its laws in the absence of the right to proceed directly against a Native 

American Tribe or Nation for violation of those laws. The aTC has elected to proceed to 

follow the most recent guidance from the Supreme Court as to available remedies in lieu 

of direct action against a Native American Tribe or Nation. 

VII
 
THE CPN HAS AND ADVISES THAT IT WILL CONTINUE TO
 

INTENTIONALLY VIOLATE OKLAHOMA TAX LAWS,
 

WHICH IS SUFFICIENT CAUSE FOR REVOCATION
 

OF ALL PERMITS ISSUED THE CPN BY THE OTC
 

The aTC submits the following statement of facts and citations to applicable law 

which establish entitlement to the relief requested, revocation of all permits issued to the 

CPN by the aTC: 

1. The CPN submitted sales tax returns for certain of its enterprises in which 

exemptions claimed equaled the gross sales reported. Stipulation #1 and Exhibits A-I 

through A-7, inclusive. 

2. On March 17, 2014, the OTC notified the CPN that those returns were 

being audited, and requested proof of the claimed exemptions. Stipulation #2 and 

collective Exhibit "B". 

3. The OTC request for proof of claimed exemptions was received by the 

CPN on March 18,2014. Collective Exhibit "B". 
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4. The CPN did not respond to the OTC's March 17, 2014 office audit 

documentation request, and has advised that does not intend to comply with the request 

for documentation ofclaimed exemptions. Stipulation #3. 

5. The CPN holds pennits from the OTC for sales tax, low point beer and/or 

mixed beverage at various locations of CPN enterprises, Exhibits C-1 through C-5, 

inclusive. 

6. By filing those sales tax returns referenced at , 1 hereof, the CPN violated 

its duty pursuant to 68 O.S. §1365.A., as to each filing referenced at Exhibits A-2 through 

A-7, in that it filed reports, under oath, which did not contain information necessary for 

the OTC to correctly compute and collect the tax levied. 

7. By its refusal to provide proof of claimed exemptions referenced at ~ 3 

hereof, the CPN violated its duty to, at the request of the OTC, provide further 

information deemed necessary for a correct computation oftax levied, 68 O.S. §1365.A.. 

8. By filing those sales tax returns referenced at ~ 1 hereof and its refusal to 

provide proof of the exemptions claimed, referenced at ~ 3 hereof, the CPN violated its 

obligation, pursuant to 68 O.S. §1365.F., to make a sales tax report, pay any tax due and 

maintain records subject to examination by the OTC. 

9. By the CPN's refusal to provide proof of the exemptions claimed, 

referenced at' 3 hereof, the CPN violated its obligation to establish that sales claimed as 

exempt were, indeed, exempt, 68 O.S. §1365.F., and OAC 710:65-1-4 and 65-3-30(b). 

10. The failure and refusal of the CPN to provide requested infonnation to 

establish which of the gross sales reported were exempt violated its statutory obligation 
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to exhibit to the OTC and its books and records necessary for the examination, and to 

facilitate the examination, so far as in its power to do so, 68 O.S. §206(a). 

11. The failure and refusal of the CPN to provide requested information to 

establish which of the gross sales reported were exempt violated its obligation pursuant to 

68 O.S. §248 to, upon request or demand for information by the OTC, furnish any 

information deemed necessary to determine the amount of state tax liability. 

12. The following CPN enterprises are engaged in the sale of tangible 

personal property and/or services subject to Oklahoma sales tax, and are regularly and 

continuously engaged in business at an established place of business: 

Firelake Grand Travel Plaza,
 

Firelake Bowling Center,
 

Firelake Arena,
 

Firelake Ballfields,
 

Firelake Golf Course,
 

Firelake Gifts,
 

Firelake Mini Putt and
 

Firelake Designs.
 

The business of these enterprises is also described on the CPN website at
 

Exhibits D through F-5, inclusive and at Exhibit H. Stipulations #5 and #7. 

13. The CPN enterprises listed at ~ 12 are engaged in the sale of tangible 

personal property in/or services subject to Oklahoma sales tax, Exhibits D through F-5, 

inclusive and Exhibit H, Stipulations #5 and #7,68 O.S. §1354. 
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14. The CPN enterprises listed at ~ 12 are regularly and continuously engaged 

in business at an established place of business, which make sales subject to Oklahoma 

sales tax and, therefore, are Group One vendors, Exhibits D through F-5, inclusive and 

Exhibit H, Stipulations #5 and #7,68 O.S. §1363.1.. 

15. The CPN enterprises listed at ~ 12 were and are under a statutory duty to 

collect from the consumer or user the full amount of sales tax levied by 68 O.S. §§ 1350, 

et seq., Exhibits D through F-5, inclusive and Exhibit H, Stipulations #5 and #7, 68 O.S. 

§136LA.1.. 

16. The CPN enterprises listed at ~ 12 were and are under a statutory duty to 

remit or pay to the OTC the Oklahoma sales tax due on sales subject to Oklahoma sales 

tax, Exhibits D through F-5, inclusive and Exhibit H, Stipulations #5 and #7, 68 O.S. 

§1362.A.. 

17. The CPN enterprises listed at ~ 12 were and are under a statutory duty to 

secure a sales tax permit prior to engaging in business in the state of Oklahoma, Exhibits 

D through F-5, inclusive and Exhibit H, Stipulations #5 and #7,68 O.S. §1364.A. and E.

F.. 

18. The CPN enterprises listed at ~ 12 were and are under a statutory duty to 

make sales tax reports and pay all taxes due under 68 O.S. §§ 1350, et seq., Exhibits D 

through F-5, inclusive and Exhibit H, Stipulations #5 and #7, 68 O.S. §1365.F.. 

19. The CPN advises that it does not intend to obtain Oklahoma sales tax 

permits for the listed enterprises, nor collect, report and remit sales tax pursuant to 

Oklahoma law, Stipulation #7. 
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20. ~~ 12-19 hereof establish that the CPN has violated its statutory duties 

pursuant to those provisions of Title 68, Oklahoma Statutes, set forth at ~~ 13-18 hereof. 

21. The following CPN enterprises are engaged in the sale of low point beer to 

the public: 

Firelake Grand Travel Plaza, 

Firelake Bowling Center and 

Firelake Arena. Stipulation #8. 

22. Although the CPN did obtain County beer permits for Firelake Arena 

(Exhibit I), and for Firelake Bowling Center (Exhibit J), which Exhibits are true copies of 

the records of the District Court, Pottawatomie County, Oklahoma, nevertheless, 

CPN advises that it does not intend to obtain low point beer permits for Firelake Grand 

Travel Plaza, Firelake Bowling Center and Fire lake Arena, Stipulations #8 and 9. 

23. The third page of Exhibit G is a correct summary of whether various CPN 

enterprises hold permits for Sales Tax, and/or Low Point Beer, Bottle & Can and/or Off 

Premise and/or Mixed Beverage Permits. 

24. Retail dealers who sell low point beer to the public are required to obtain a 

license from the OTC before selling beer to the public, 37 O.S. §163.7.3., OAC 710:20-2

6c. 

25. The conduct of the CPN set forth at ~~ 21-22 violates the duty imposed on 

it by 37 O.S. §163.7.3. and OAC 710:20-2-6c. 

26. The violations of Oklahoma tax laws and OTC Rules relating thereto set 

forth above authorize the OTC to revoke any license or permits issued to CPN, because 
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its conduct violated the provisions of state tax law (68 O.S. §212.A.2.) and OTC rules (68 

O.S. §212.A.3.). 

27. The violations of Oklahoma tax law set forth above authorize the OTC to 

revoke the CPN's mixed beverages permits for failure to comply with Oklahoma tax 

laws, 37 O.S. §577.F.. We note that the current version of the statute is superseded 

effective 8/22/2014, but the provisions of the new version, with regard to cancellation of 

a mixed beverage permit, are identical. 

28. The violations of Oklahoma tax law and OTC Rules relating thereto set 

forth above also authorize the OTC to revoke the CPN's low point beer licenses for 

failure to comply with the tax laws of this state and the rules pertaining thereto, OAC 

71 0:20-2~ 13(b)(4). 

29. Based upon the above and foregoing, the following permits issued the 

CPN should be revoked: 

Firelake Entertainment Center, STS-10076865-05, Site Permit Number 

275120128, Sales Tax Permit, Low Point Beer: Bottle & Can License-one dispensing 

location and Mixed Beverage Permit, Exhibit "C-1", pursuant to 68 O.S. §212.A.2. and 

3,37 O.S. §577.F. and OAC 710:20-2-13(b)(4). 

Firelake Comer Store, STS-10076865-05, Site Permit Number 1056587776, Sales 

Tax Permit and Low Point Beer: Off Premise License, Exhibit "C-2", pursuant to 68 

O.S. §212.A.2. and 3. and OAC 710:20-2-13(b)(4). 

Firelake Discount Foods, STS-10076865-05, Site Permit Number1459355648, 

Sales Tax Permit and Low Point Beer: Off Premise License, Exhibit "C-3", pursuant to 

68 O.S. §212.A.2. and 3. and OAC 71 0:20-2-13(b)(4). 
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Firelake Express Grocery, STS-10076865-05, Site Permit Number 571408384, 

Sales Tax Permit and Low Point Beer: Off Premise License, Exhibit "C-4", pursuant to 

68 O.S. §212.A.2. and 3. and OAC 710:20-2-13(b)(4). 

Firelake Grand Casino, STS-10076865-05, Site Permit Number 922484736, 

Exhibit "C-5", Sales Tax Permit, Low Point Beer: Bottle & Can License-5 Dispensing 

Locations and Mixed Beverage Permit, pursuant to 68 O.S. §212.A.2. and 3, 37 O.S. 

§577.F. and OAC 710:20-2-13(b)(4). 

Wherefore, premises considered, Complainant, Oklahoma Tax Commission, 

prays that the licenses and permits issued the Citizen Potawatomi Nation, described in set 

forth herein, be revoked, for such good cause as shown herein. 

;espectfullYsUbmitt~~ 

. . L Welch 11007 
First Deputy General Counsel 
Larry D. Patton, OBA #6963 
Senior Assistant General Counsel 
Taylor P Henderson, OBA #30581 
Assistant General Counsel 
Oklahoma Tax Commission 
120 N. Robinson Ave., Suite 2000 W 
Oklahoma City, OK 73102-7801 
PHONE: 
Welch: 405-319-8536 
Patton: 405-319-8538 
Henderson: 405-319-8523 
FAX: 405-601-7144 
EMAIL: 
jwelch@tax.ok.gov 
lpatton@tax.ok.gov 

Taylor.Henderson@oktax.state.ok.us 
COUNSEL FOR COMPLAINANT, 
COMPLIANCE DIVISION, 
OKLAHOMA TAX COMMISSION 
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CERTIFICATE OF SERVICE 

I hereby certify that, on August 29,2014, a true and correct copy of the above and 
foregoing instrument was served upon Respondent's below referenced Counsel of Record 
herein by First Class US Mail, postage prepaid, and by email. 

Gregory M. Quinlan, Esq.,
 
General Counsel, Citizen Potawatomi Nation
 
1601 S. Gordon Cooper Dr.
 
Shawnee, OK 74801
 
EMAIL: gquinlan@potawatomi.org
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