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3 
 

 The Supreme Court described the MSA as a “landmark” public health 

agreement.  Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 533 (2001).  The 

Court has also described cigarette smoking as “one of the most troubling public 

health problems facing the Nation today: the thousands of premature deaths 

that occur each year because of tobacco use.”  FDA v. Brown & Williamson 

Tobacco Corp., 529 U.S. 120, 125 (2000). 

 Pursuant to the MSA, the original participating manufacturers obtained 

release of specified past and future tobacco-related claims against them in 

exchange for an agreement to make substantial annual cash payments to the 

states in perpetuity to offset the burden that their cigarettes impose on the 

public health system.  SER 9-10, 374-79.  The payments compensate the states 

for expenses they incur as the payers of last resort for health care costs of 

citizens who suffer smoking-related illnesses.  See Grand River Enterprises Six 

Nations, Ltd. v. Pryor, 425 F.3d 158, 169-70 (2d Cir. 2005). 

The MSA contemplates three different groups of manufacturers: the 

original participating manufacturers, subsequent participating manufacturers, 

and non-participating manufacturers.  SER 375-77.  The original participating 

manufacturers are the four dominant manufacturers who initially executed the 

MSA.  SER 375.  Subsequent participating manufacturers include 
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4 
 

manufacturers who joined the MSA after its original execution.  SER 376-77; 

see also Freedom Holdings, Inc. v. Cuomo, 624 F.3d 38, 42 (2d Cir. 2010) 

(discussing the MSA and its history).  Non-participating manufacturers are 

those who have not joined the MSA, though they may choose to do so at any 

time.  Id. 

Non-participating manufacturers have no obligations under the MSA and 

are not subject to the financial obligations imposed therein.  See WASH. REV. 

CODE § 70.157.005.  Although the settling states preserved their past and future 

claims against the non-participating manufacturers, the states were concerned 

that these manufacturers could escape future liability for smoking-related 

claims through financial management that rendered them judgment proof.  See 

Omaha Tribe of Nebraska v. Miller, 311 F. Supp. 2d 816, 818 (S.D. Iowa 

2004). 

The states were also concerned that the non-participating manufacturers 

would benefit from declining to sign the MSA because they would experience 

lower costs and increased market share.  Id.  As a result, the MSA encouraged 

participating states to enact a Model Escrow Statute (also called a qualifying 

statute) to address these concerns.  S&M Brands, Inc. v. Caldwell, 614 F.3d 

172, 174 (5th Cir. 2010). 
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The escrow statute recognizes that non-participating manufacturers have 

a cost advantage over participating manufacturers due to the participating 

manufacturers’ obligations under the MSA.  The escrow statute therefore 

requires cigarette manufacturers to either join the MSA or pay into a qualified 

escrow fund based on the amount of their cigarette sales subject to state 

cigarette taxes.  All 46 states that joined the MSA have enacted an escrow 

statute, including Washington. 

B. King Mountain Tobacco Company’s National Operations. 
 
 King Mountain is a tobacco product manufacturer owned by Delbert 

Wheeler, a Yakama tribal member.1  ER 291; SER 127, 140.  King Mountain is 

a non-participating manufacturer because it has not signed the MSA.  See SER 

304.  Mountain Tobacco Distributing, Inc. is King Mountain’s sister company, 

and distributes King Mountain cigarettes to distributors outside the Yakama 

reservation but within Washington.  SER 192-93.  Many of the same 

individuals operate both entities.  SER 206-07.  

King Mountain engages in an expansive, multistate business growing 

tobacco and manufacturing cigarettes and roll-your-own tobacco.  SER 126-34; 

                                           
1 The Yakama Nation is a federally recognized Indian tribe located in 

Washington.  ER 288.  The Yakama Nation is not a tobacco product 
manufacturer subject to the regulatory scheme at issue in this case. 
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214-18, 221; 235-38; 250-51.  King Mountain was incorporated in 2005.  SER 

30, 36, 185.  King Mountain obtained a federal permit from the Alcohol and 

Tobacco Tax and Trade Bureau in 2007 to manufacture cigarettes.  SER 136.  

In its early years, King Mountain purchased all of its tobacco from two North 

Carolina entities.  SER 214, 356.  In 2009, King Mountain began growing 

tobacco in Washington.  SER 48-49, 245.  Although wild tobacco has been 

growing in the Americas for thousands of years, King Mountain’s farming 

consultant and blending expert, Jaime Aburto, characterized the tobacco 

necessary for cigarette manufacturing as “a new crop in the [Yakama 

reservation] area.”  SER 244-46.  Aburto taught the growing operation to the 

Yakama people because, in his words, they “know nothing” about growing 

tobacco for cigarette manufacturing.  SER 244.  Growing tobacco for cigarettes 

was new to the area.  SER 247. 

 King Mountain’s business involves purchasing tobacco seeds from 

North Carolina and Kentucky.  SER 235-36.  Aburto then supervises growing 

operations on Yakama land.  SER 165-66, 242-43, 277-78.  Once the King 

Mountain tobacco crop is harvested and graded, it is shipped to Tennessee 

where it is threshed.  SER 250.  The King Mountain tobacco is then transported 

to a factory in North Carolina.  SER 221, 250. 
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King Mountain purchases substantial amounts of a North Carolina 

company’s tobacco to blend with its own tobacco.  SER 215, 219-20, 247-48, 

251.  At the factory in North Carolina, King Mountain tobacco is blended with 

the North Carolina company’s tobacco.  SER 236-39, 250.  With the exception 

of a subsequent Native American ceremony, also referred to as “blending,” all 

the blending of King Mountain and the North Carolina company’s tobacco 

occurs in North Carolina.  SER 224, 238, 249, 253.  In 2009, approximately 3.1 

percent of the tobacco used in the resulting cigarettes was grown on reservation 

land while the rest was purchased from the North Carolina company.  SER 21-

22, 48-49, 215, 260-64.  In 2010, the amount of King Mountain tobacco used 

was 9.5 percent, and in 2011, 37.9 percent.  Id.  King Mountain provides its 

tobacco to the North Carolina Company, which then blends it.  King Mountain 

trucks pick up the blended tobacco in North Carolina and transport it back to 

White Swan, Washington.  SER 225.  King Mountain pays the North Carolina 

company by the pound for the blended tobacco.  SER 223. 

King Mountain and its distributor, Mountain Tobacco, sell the cigarettes 

to distributors throughout Washington and in approximately 16 other states.  

SER 134, 192-93.  King Mountain provides cigarettes to Mountain Tobacco for 

delivery to non-reservation distributors throughout Washington.  SER 192-93, 

195.  King Mountain delivers cigarettes directly to reservation retailers.  SER 
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195.  King Mountain advertises its products at trade shows in multiple states, 

as well as through the Internet.  SER 199-202, 291. 

In 2007, King Mountain applied for certification that it met the 

requirements of a tobacco product manufacturer under Washington’s escrow 

and complementary statutes.  SER 170-72, 293-96.  Washington provided King 

Mountain certification instructions and a quarterly escrow payment form for 

King Mountain to report details relating to deposits into the escrow account.  

SER 298-302.  Owner and sole shareholder, Delbert Wheeler, certified under 

oath that: 

King Mountain operates as a Non-Participating Manufacturer, as 
defined in the Master Settlement Agreement dated November 23, 
1998 (“MSA”). 

SER 304.  Pursuant to Washington law, the Attorney General certified King 

Mountain to sell cigarettes in Washington, and notified King Mountain about 

its escrow obligations.  SER 306-07. 

King Mountain has generally acknowledged its escrow requirement in 

other states as well.  For example, King Mountain informed New Mexico that, 

“Sales to non-native consumers outside of Indian country are escrow events 

and King Mountain fully intends to comply with all applicable laws and 

regulations related to any such sales.”  SER 309-10, 373.  King Mountain has 

even advertised its MSA compliance in certain states, for example, by placing 
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 Long-established United States Supreme Court precedent establishes the 

rule for Indians who conduct activities outside reservation boundaries: “Absent 

express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state law 

otherwise applicable to all citizens of the State.”  Mescalero Apache Tribe v. 

Jones, 411 U.S. 145, 148-49 (1973).  King Mountain’s extensive threshing and 

blending process that takes place in Tennessee and North Carolina and the 

nationwide sale and advertising of its cigarettes most certainly goes beyond 

reservation boundaries, a point the company does not seriously contest.  SER 

134. 

 The Yakama Indians’ Treaty rights to use and occupy their land and to 

travel on the public highways do not preempt Washington’s escrow statute for 

cigarette sales.  The requirement that cigarette manufacturers deposit funds into 

an escrow account to avoid becoming judgment proof in the event states or 

others sue them to recoup medical costs is non-discriminatory as it applies 

equally to cigarette manufacturers whether they are Indian or not.  WASH. REV. 

CODE § 70.157-58.  Further, Washington’s escrow fund requirement does not 

concern Yakama member to member sales, and reaches only King Mountain 

sales to non-Yakama members, a great many of which occur off the 

reservation. 

Case: 13-35360     10/03/2013          ID: 8809048     DktEntry: 19-1     Page: 21 of 89



 

 

 

uphel

Settle

Yakam

not m

is no e

Wash

This C

Gener
 

 

summ

Diego

law de

F.3d 6

Husai

 

fact.” 

1986)

Court

The distri

d state ciga

ment Agre

ma Treaty 

mean a trial 

evidence th

hington’s ci

Court shou

ral’s Motio

 STV.

The Cour

mary judgm

o, 670 F.3d

e novo.  Sa

676, 699 (9

in v. Olymp

“The inter

 United St

); Sioux Tri

t reviews th

ict court co

arette regu

eement.  Th

“right to tr

is required

hat the dist

igarette reg

uld affirm t

on for Sum

TANDARD

rt reviews a

ment de nov

d 957, 970 

an Luis & D

9th Cir. 20

pic Airway

rpretation 

tates ex rel

ibe v. Unit

he interpre

orrectly fol

ulation and 

he fact that

ravel” in re

d in every 

trict court 

gulations a

the district 

mmary Judg

D OF REV

a district co

vo.  Guatay

(9th Cir. 2

Delta-Men

12).  Findi

ys, 316 F.3

of a treaty 

l. Chunie v

ted States,

etation of a

11 

llowed a lo

statutes th

t a trial wa

elation to a

case involv

applied the

are applied 

court’s or

gment. 

VIEW AND

ourt’s deci

y Christian

2011).  The

ndota Wate

ings of fact

d 829, 835

is a questi

v. Ringrose

500 F.2d 4

n Indian tr

ong line of 

hat implem

as once req

a state truc

ving the Y

e wrong le

d in a discri

rder grantin

D BURDE

ision on cro

n Fellowsh

e Court als

er Auth. v. 

t are review

5 (9th Cir. 

ion of law 

e, 788 F.2d

458, 462 (C

reaty de no

f case law t

ment the his

quired to in

cking licens

Yakama Tre

egal standa

iminatory f

ng the Atto

EN OF PR

oss-motion

hip v. Cnty.

o reviews 

United Sta

wed for cle

2002). 

and not a m

d 638, 643 

Ct. Cl. 197

ovo.  Unite

that has 

storic Mast

nterpret the

se fee does

eaty.  Ther

ard or that 

fashion.  

orney 

ROOF 

ns for 

. of San 

questions 

ates, 672 

ear error.  

matter of 

n.2 (9th C

74).  The 

ed States v.

ter 

e 

s 

re 

of 

ir. 

 

Case: 13-35360     10/03/2013          ID: 8809048     DktEntry: 19-1     Page: 22 of 89



 

12 
 

Confederated Tribes of Colville Indian Reservation, 606 F.3d 698, 708 (9th 

Cir. 2010). 

The Supreme Court has cautioned that “even though legal ambiguities 

are resolved to the benefit of the Indians, courts cannot ignore plain language 

that, viewed in historical context and given a fair appraisal, clearly runs counter 

to a tribe’s later claims.”  Oregon Dep’t of Fish and Wildlife v. Klamath Indian 

Tribe, 473 U.S. 753, 774 (1985).  Similarly, “[t]he canon of construction 

regarding the resolution of ambiguities . . . does not permit reliance on 

ambiguities that do not exist; nor does it permit disregard of the clearly 

expressed intent of Congress.”  South Carolina v. Catawba Indian Tribe, Inc., 

476 U.S. 498, 506 (1986).  “While it has long been the rule that a treaty with 

Indians is to be construed so as to carry out the Government’s obligations in 

accordance with the fair understanding of the Indians, we cannot, under the 

guise of interpretation . . . rewrite congressional acts so as to make them mean 

something they obviously were not intended to mean.”  Confederated Bands of 

Ute Indians v. United States, 330 U.S. 169, 179 (1947) (citations omitted).  

“[E]ven Indian treaties cannot be rewritten or expanded beyond their clear 

terms to remedy a claimed injustice or to achieve the asserted understanding of 

the parties.”  Choctaw Nation of Indians v. United States, 318 U.S. 423, 432 

(1943) (citations omitted). 
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1. Washington enacted an escrow statute to address the liability 
of non-participating manufacturers. 

 
In adopting the escrow statute, the Washington Legislature expressly 

recognized the need to establish a reserve fund to cover the potential liability of 

non-participating manufacturers: 

It would be contrary to the policy of the State if tobacco product 
manufacturers who determine not to enter into [the MSA] could 
use a resulting cost advantage to derive large, short-term profits in 
the years before liability may arise without ensuring that the State 
will have an eventual source of recovery from them if they are 
proven to have acted culpably.  It is thus in the interest of the 
State to require that such manufacturers establish a reserve fund to 
guarantee a source of compensation and to prevent such 
manufacturers from deriving large, short-term profits and then 
becoming judgment-proof before liability may arise. 
 

WASH. REV. CODE § 70.157.005(f) (emphasis added); SER 10-13. 

 Washington’s escrow statute requires all non-participating 

manufacturers to make payments into qualified escrow accounts or join the 

MSA.  WASH. REV. CODE § 70.157.020.  The amount to be deposited is 

calculated based on “units sold,” which is “the number of individual cigarettes 

sold in the State by the applicable tobacco product manufacturer [whether 

directly or through a distributor, retailer or similar intermediary or 

intermediaries] during the year in question, as measured by excise taxes 

collected by the State on packs bearing the excise tax stamp of the State or 
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‘roll-your-own’ tobacco containers.”  WASH. REV. CODE § 70.157.010(j)-

.020(b).  Thus, non-participating manufacturers are required to make escrow 

payments for only those cigarettes or roll-your-own containers that are subject 

to Washington’s cigarette tax. 

 The State obtains access to escrow funds only under certain conditions; 

otherwise, the funds revert to the tobacco product manufacturer.2  The financial 

institution holding the escrow funds may release the funds only (1) to pay a 

judgment or settlement of a qualifying claim (i.e., the state sues a manufacturer 

for reimbursement of health care costs due to smoking), (2) to refund the 

manufacturer for amounts above what the non-participating manufacturer 

would have had to pay had it been a participating manufacturer, or (3) to return 

the escrow funds to the manufacturer 25 years after they were placed into the 

escrow fund.  WASH. REV. CODE § 70.157.020(2).  In addition, the 

manufacturer receives interest earned on the account on an ongoing basis.  Id. 

 The Washington Attorney General enforces the qualifying statute and 

may bring a civil action against any non-participating manufacturer that fails to 

deposit into escrow funds required by the statute.  WASH. REV. CODE § 

                                           
2 The escrow fund differs from the State’s cigarette tax, as revenue from 

Washington’s cigarette tax is deposited into Washington’s general fund.  
WASH. REV. CODE § 82.24.026. 
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70.157.020(3).  Upon a finding of a second knowing violation of the qualifying 

statute, a court may prohibit the manufacturer from selling cigarettes in 

Washington (either directly or through a distributor) for a period of two years.  

Id. 

2. Washington’s “complementary statute” ensures compliance 
with the MSA or the escrow statute through manufacturer 
certification and a directory of complying manufacturers. 

 
To aid in the enforcement of the escrow statute, the Legislature enacted 

what is referred to as the complementary statute.  WASH. REV. CODE § 

70.158.010.  This statute requires a manufacturer whose cigarettes are sold in 

this state, whether directly or through a subsequent seller, to certify to the 

Washington Attorney General that it is either a participating manufacturer 

under the MSA or that it is in full compliance with the escrow requirements set 

forth in WASH. REV. CODE § 70.157.  WASH. REV. CODE § 70.158.030.  The 

Attorney General is directed to publish on its website a list of manufacturers 

and cigarette brand families that meet the complementary statute enforcement 

requirements.  WASH. REV. CODE § 70.158.030(2).  In addition, WASH. REV. 

CODE § 70.158.030(3) makes it unlawful for any person to stamp, sell, offer, or 

possess cigarettes of a manufacturer or brand family that has not been certified.  
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Finally, the statute imposes civil penalties on manufacturers that fail to comply.  

WASH. REV. CODE § 70.158.060 and.070. 

3. The escrow obligation is tied to sales of cigarettes subject to 
Washington’s cigarette tax. 

 
Washington cigarette taxes are not at issue in this case, but because the 

escrow requirement is based on the number of cigarette packs with a tax stamp, 

a brief background is necessary.  Washington levies a general excise tax on 

“the sale, use, consumption, handling, possession, or distribution of all 

cigarettes.”  WASH. REV. CODE § 82.24.020.  To enforce collection of the 

cigarette tax, “stamps must be affixed on the smallest container or package that 

will be handled, sold, used, consumed, or distributed . . ..”  WASH. REV. CODE 

§ 82.24.030.  Generally, only a wholesaler may affix the stamps.  WASH. REV. 

CODE § 82.24.030(2). 

The cigarette tax statutes provide several exemptions for certain entities 

and persons.  For example, WASH. REV. CODE § 82.24.020(4) allows enrolled 

members of federally recognized Indian tribes to “purchase cigarettes from an 

Indian tribal jurisdiction of the member’s tribe for the member’s own use 

exempt from the applicable taxes imposed by this chapter.”  WASH. REV. CODE 

§ 82.24.250 allows Indian tribal organizations to possess unstamped cigarettes 

under certain conditions.  Washington law also exempts certain notice, 
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stamping, and cigarette tax requirements for Indian tribes that have compacts 

with the State under WASH. REV. CODE § 43.06.455.  WASH. REV. CODE § 

82.24.295. 

Accordingly, on Indian reservations, state cigarette taxes generally apply 

to sales to non-Indians, but not to sales either to the Indians from that particular 

reservation or to Indians whose tribes have a compact with the State.  

Therefore, because Washington generally taxes reservation sales to non-

members, these cigarette sales are “units sold” according to the qualifying 

statute, and require escrow deposit.   

B. Federal And State Courts Have Repeatedly Rejected Preemption 
Challenges To State Escrow Statutes. 

Before turning to King Mountain’s claim that the 1855 Treaty with the 

Yakamas preempts all state regulation of that company’s cigarette sales 

occurring anywhere in the United States, it is instructive to review case law 

involving similar preemption claims by other Indian cigarette manufacturers 

and sellers.  King Mountain’s brief fails to cite a single case involving 

challenges to the MSA or the state statutes implementing that Agreement.  

Courts have now considered more than a dozen such cases, and have almost 

unanimously rejected them.  Grand River Enterprises Six Nations Ltd. v. 

Beebe, 574 F.3d 929 (8th Cir. 2009) (Arkansas escrow requirement does not 

violate Sherman Act, commerce clause, equal protection clause, procedural due 
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process, or free speech rights); KT&G Corp. v. Atty. General of the State of 

Oklahoma, 535 F.3d 1114 (8th Cir. 2008) (changes to Kansas and Oklahoma 

escrow requirements do not violate Sherman Act, free speech, equal protection, 

procedural due process, or commerce clause); State v. Maybee, 235 Or. App. 

292, 232 P.3d 970 (Or. App. 2010) (rejecting Seneca Nation member’s 

dormant commerce clause challenge to Oregon’s complementary statute); 

Edmondson v. Native Wholesale Supply, 237 P.3d 199 (Okla. 2010) 

(enforcement of Oklahoma complementary statute against cigarette importer 

and distributor owned by Indian member did not violate Indian Commerce 

Clause); Star Scientific Inc. v. Beales, 278 F.3d 339 (4th Cir. 2002) (Virginia 

escrow requirement did not violate due process, equal protection, or commerce 

clauses, nor did the MSA encroach upon federal supremacy in violation of the 

Compact Clause). 

Several challenges have specifically involved Indian tribes or Indians 

manufacturing or selling cigarettes, with preemption, sovereignty or treaty 

rights claims similar to King Mountain’s here.  Courts have repeatedly rejected 

such challenges. 

For instance, the Eastern District of Oklahoma, in a decision affirmed by 

the Tenth Circuit, dismissed an Indian tribal cigarette seller’s complaint 

challenging state statutes implementing the Master Settlement Agreement.  

Muscogee Creek Nation v. Henry, 867 F. Supp. 2d 1197, 1215 (E.D. Okla. 
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2010).  The Muscogee Creek Nation argued that federal law, including several 

Indian treaties, excluded the Tribe’s cigarettes sales from state regulation.  F. 

Supp. 2d at 1208-14.  On the pleadings and without trial, the court dismissed 

the complaint.  Id. at 1215. 

The court reasoned that the Tribe had no right to avoid another 

sovereign’s ability to regulate a product after it leaves the Tribe’s borders.  Id. 

at 1205.  The court noted that the escrow statute does not interfere with sales to 

members because those sales are tax-free.  Id. at 1206.  The court found that 

tribal self-government is not threatened by regulating sales to non-members.  

Id. at 1214. 

The court recognized that the Tribe’s argument had no limit.  To exempt 

the cigarettes from state regulation would “afford the protection of Indian 

Country from coast to coast, in spite of Mescalero3. . ..”  Id. at 1208. 

The court considered and dismissed the Tribe’s preemption arguments.  The 

court considered two Indian treaties, but determined that neither conferred 

tribal commerce with nonmembers a special exemption from regulation.  Id. at 

1208-09.  The court also considered federal statutes regulating tobacco, and 

found that they did not preempt state regulation.  Id. at 1213-14.  Significantly, 

one of those statutes, the 2009 Family Smoking Prevention and Tobacco 

                                           
3 Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973) 

provides that state law generally applies to Indians going beyond reservation 
boundaries.  The case is discussed in detail in section C below. 
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Control Act, specifically allows state and local regulation and taxation of 

cigarettes.  Id. at 1213. 

On appeal, Muscogee Creek Nation raised preemption and tribal 

sovereignty arguments.  The Tenth Circuit rejected those arguments, reasoning 

that Supreme Court precedent held otherwise.  Muscogee Creek Nation v. 

Pruitt, 669 F.3d 1159, 1162 (10th Cir. 2012).  The Tenth Circuit also held that 

the state’s escrow and complementary statutes were non-discriminatory.  Id. at 

1179.  The Court held that the district court correctly dismissed the claims on 

the pleadings, holding that “MCN also fails to state a plausible claim that the 

Escrow Statute and the Complementary Act are invalid and unenforceable.”  

Id.  The Court explained that no Bracker4 preemption analysis was required for 

ancillary effects from a nondiscriminatory state law’s enforcement outside 

Indian country.  Id. at 1181. 

In another case, a federal district court rejected a tribal cigarette 

manufacturer’s preemption challenges to Iowa’s qualifying statute.  Omaha 

Tribe of Nebraska v. Miller, 311 F. Supp. 2d 816 (S.D. Iowa 2004).  Like the 

                                           
4 White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980)  created 

a particularized inquiry into state, federal, and tribal interests to determine 
whether federal law preempts state law for on-reservation activities involving 
non-Indians.  Courts generally do not apply Bracker for activities that go 
beyond reservation boundaries, such as the instant case.  See Wagnon v. Prairie 
Band Potawatomi Nation, 546 U.S. 95, 112 (2005) (“We have taken an 
altogether different course [than a particularized inquiry], by contrast, when a 
State asserts its taxing authority outside Indian country.”). 
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Muscogee court, the court in Omaha Tribe dismissed the Tribe’s complaint on 

a motion to dismiss prior to trial.  Id. at 828. 

The court first explained that the Indian Commerce Clause “in and of 

itself does not provide an automatic exemption for the Indian tribes” from state 

law.  Id. at 822.  The court examined six federal statutes addressing tobacco 

and human health and concluded that those statutes “do not indicate a 

congressional intention to preempt the entire field of cigarette regulation.”  Id. 

at 823.  The court also found that the escrow statute did not discriminate 

against Indian commerce.  Id. at 825.  In addition, the court explained that the 

statute did not impermissibly apply to reservation sales because the statute by 

its terms did not apply to reservation sales to tribal members.  Id. at 825. 

Other courts have reached similar results.  See Grand River Enterprises 

Six Nations, Ltd. v. Pryor, 425 F.3d 158 (2d Cir. 2005) (granting state attorney 

generals’ motion to dismiss claim by Canadian cigarette manufacturer 

controlled by Native Americans that Indian Commerce Clause prohibited state 

from regulating its cigarette sales); Edmondson v. Native Wholesale Supply, 

237 P.3d 199 (Okla. 2010) (even accepting for argument’s sake that 

transactions took place solely on reservation where business was located and 

accepted orders, “the Company’s argument that enforcement of the 

Complementary Act against it violates the Indian Commerce Clause is clearly 

wrong”); Brown v. Black Hawk Tobacco, Inc., 197 Cal. App. 4th 1561, 133 
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Cal. Rptr. 3d 99 (2011) (affirming trial court’s grant of preliminary injunction 

against reservation cigarette seller to non-Indians that refused to comply with 

California directory and fire safety requirements). 

 This body of case law has developed in the 15 years since the states 

reached the Master Settlement Agreement with tobacco manufacturers and 

enacted statutes to implement the Agreement.  These decisions provide a 

backdrop of analogous case law involving similar claims of sovereignty, 

preemption, and treaty rights, and they also involve challenges to state statutes 

that are virtually identical to Washington’s statute challenged here. 

 Far from forging any new preemption path, this case law upholding the 

MSA and state escrow statutes is entirely consistent with earlier case law.  In 

1980, for instance, the Supreme Court recognized that states may impose 

certain taxes or regulatory requirements on tribal cigarette sales, even when 

those sales take place on the reservation.  Washington v. Confederated Tribes 

of Colville Indian Reservation, 447 U.S. 134 (1980) (“The federal statutes cited 

to us, even when given the broadest reading to which they are fairly 

susceptible, cannot be said to pre-empt Washington’s sales and cigarette 

taxes.”).  This is so despite a significant economic impact on a tribe.  Id. at 

154-59.  And importantly, the Colville Court reviewed the Yakama Treaty and 

found it did not preempt the Washington cigarette taxes or regulations at issue 

in that case.  See id. at 156.  Overall, this history of case law related to 
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cigarettes, the MSA, and the state statutes implementing the MSA, provide the 

backdrop for King Mountain’s unprecedented argument in this case that its 

cigarette sales are exempt from all state regulation.  The district court correctly 

rejected that argument as a matter of law. 

C. Absent An Express Federal Law Contrary To The State’s 
Regulatory Framework, King Mountain Cannot Avoid State 
Regulation Of Its Cigarette Sales.  

The district court applied the correct preemption standard.  King 

Mountain is a national cigarette company with a manufacturing operation that 

takes place in multiple states, including Washington, Tennessee and North 

Carolina.  SER 134, 192-93, 214, 221, 235-36, 250, 356.  Its cigarettes have 

been sold in approximately 16 states, including Washington off-reservation 

locations.  SER 134, 192-93. 

Long-established United States Supreme Court law provides the rule for 

Indians, such as King Mountain, going beyond reservation boundaries: “Absent 

express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state law 

otherwise applicable to all citizens of the State.”  Mescalero Apache Tribe v. 

Jones, 411 U.S. 145, 148-49 (1973) (emphasis added). 

Mescalero addressed New Mexico’s taxation of the gross receipts from a 

ski resort operated by the Mescalero Apache Tribe adjacent to but outside that 

Tribe’s reservation.  Id. at 146.  The Tribe operated the ski resort on land 
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leased from the United States Forest Service.  Id.  New Mexico assessed the 

Tribe taxes based on the sale of services and tangible personal property at the 

resort.  Id. at 146-47. 

The Supreme Court first rejected the Tribe’s argument that the federal 

government had exclusive jurisdiction over the Tribe and that the State was 

therefore prohibited from enforcing its revenue laws against any tribal 

enterprise.  Id. at 147-48.  The Court then contrasted the limited state authority 

for taxing “activities carried on within the boundaries of the reservation” with 

tribal activities not so limited.  Id. at 148.  The Court cited numerous cases in 

support of the rule that, “Indians going beyond reservation boundaries have 

generally been held subject to non-discriminatory state law otherwise 

applicable to all citizens of the State.”  Id. at 148-49.  The Court pointed out 

that this principle applies across different subject areas and is “as relevant to a 

State’s tax laws as it is to state criminal laws. . ..”  Id. at 149.  The Court also 

reviewed several federal statutes, and concluded that New Mexico could 

validly collect its gross receipts tax.  Id. at 149-58. 

King Mountain claims that Mescalero’s holding relating to Indians going 

beyond reservation boundaries, which courts have cited over 140 times, is 

“generalized dicta.”  Appellants’ Br. at 18.  That is incorrect.  The rule quoted 

above was essential to the Court’s holding that federal law did not preempt 

New Mexico’s gross receipts tax as applied to the Tribe’s off-reservation sales 
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resulting from its ski resort operation.  Id. at 148-58.  Courts have repeatedly 

applied Mescalero’s rule in cases concerning Indians and state escrow statutes 

nearly identical to the one at issue here, and in cases involving Indian treaties.  

E.g., Cree v. Waterbury, 78 F.3d 1400, 1403 (9th Cir. 1996) (“Cree I”) (citing 

Mescalero in interpreting the Yakama Treaty); Grand River Enterprises Six 

Nations, Ltd. v. Pryor, 425 F.3d 158, 173-74 (2d Cir. 2005) (applying 

Mescalero rule in rejecting Indian cigarette manufacturer’s escrow statute 

challenge); Muscogee Creek Nation v. Pruitt, 669 F.3d 1159, 1172, 1181-82 

(10th Cir. 2012) (repeatedly citing Mescalero in rejecting Indian cigarette 

seller’s escrow statute challenge). 

The district court correctly applied Mescalero’s “express federal law” 

standard.  ER 16-17.  In fact, the key case King Mountain relies on cites 

Mescalero for this exact principle.  Cree I, 78 F.3d at 1403 (“State tax laws 

applied to Indians outside of Indian country, such as those at issue here, are 

presumed valid ‘absent express federal law to the contrary.’”). 

King Mountain asserts that in applying the Mescalero rule, there is a 

material difference between a federal statute and a federal treaty.  See 

Appellants’ Br. at 18.  But it offers no authority for this distinction.  Courts 

have frequently applied Mescalero where Indian treaties are at issue, as the 

Ninth Circuit did in Cree I.  Cree I, 78 F.3d at 1403. 
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King Mountain also argues that the Court applied an “express exemptive 

language” standard rather than “express federal law” standard.  Appellants’ Br. 

at 19-20.  The “express exemptive language” standard provides that to be 

exempt from federal income tax, express exemptive language is required.  E.g., 

King Mountain Tobacco Co., Inc. v. Alcohol and Tobacco Tax and Trade 

Bureau, 923 F. Supp. 2d 1280, 1286 (E.D. Wa. 2013) (rejecting Article II 

Treaty argument and explaining state and federal standards in context of 

claimed Treaty exemption from federal cigarette excise tax).  King Mountain 

provides no support for its assertion that the district court applied the “express 

exemptive language” standard in this case, and the Attorney General never 

argued that it should.  King Mountain’s citation to the record merely cites the 

trial court’s decision stating that Mescalero applies to King Mountain.  

Appellants’ Br. at 17, citing ER 16-17 (“The principle in Mescalero applies to 

King Mountain.”).  Mescalero uses the “express federal law” standard, not the 

“express exemptive language” standard. 

The Attorney General recognizes the distinctions between federal law 

and state law.  The “express federal law” standard is a lower preemption 

standard than the “express exemptive language” standard, but it still requires 

federal law be “express,” rather than implied.  The Attorney General 

recognizes that a Treaty could contain an express statement of federal law 

preempting a state law, and that the Yakama Treaty’s travel provisions have on 
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two occasions been found to expressly preempt state travel-related laws, as 

discussed below. 

It does not follow that because the Yakama Treaty preempted state law 

requirements in two travel-related cases concerning trucking fees and a notice 

requirement before transporting goods, the Treaty is therefore contrary to all 

state laws and regulations concerning any commercial activities by that Tribe’s 

members.  For the word express to have meaning, King Mountain’s argument 

must be at least tied in some reasonable way to the Treaty language, in its 

proper historical context.  The Court should reject the notion that Article II, 

which sets forth the reservation’s physical boundaries, or Article III, which 

grants the right to travel in common with other citizens, preempts state 

cigarette regulation throughout the entire United States. 

The Attorney General’s position is simply that this Court should apply 

the case law that the Supreme Court has repeatedly applied to Indians going 

beyond reservation boundaries.  This law provides that when Indians go 

beyond reservation boundaries—as King Mountain’s cigarette business does 

both when tobacco is shipped to and from the East coast during the  
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manufacturing process and when the finished cigarettes are sold at locations all 

around Washington and the United States—state law generally applies.5  In this 

particular case, the Treaty does not expressly exempt state cigarette regulation 

for conduct that goes beyond the Yakama reservation. 

D. The District Court Correctly Applied The Mescalero Principle To 
The Treaty In This Case. 

Like the other courts that have considered challenges to the MSA and 

state escrow statutes, the district court here correctly applied Mescalero to this 

case.  Neither Article II nor Article III of the Yakama Treaty constitutes 

express federal law contrary to Washington’s escrow statute or regulatory 

scheme for cigarettes.  The district court correctly determined that, as a matter 

of law, Washington is not preempted from regulating King Mountain’s 

cigarette sales to nonmembers. 

                                           
5 King Mountain incorrectly claims Washington’s escrow statute 

discriminates against it.  Appellants’ Br. at 18.  Various courts, including the 
Fourth and Tenth Circuits, have rejected this argument.  E.g., Muscogee Creek 
Nation v. Pruitt, 669 F.3d 1159, 1179 (10th Cir. 2012) (“[The Escrow Statute 
and Complementary Act] are non-discriminatory state laws of general 
application and do not specifically pertain to Indian tribes, tribal members, or 
Indian country”); Star Scientific Inc. v. Beales, 278 F.3d 339, 354 (4th Cir. 
2002), cert. denied, 537 U.S. 818 (2002)(“decision to require nonparticipating 
manufacturers to place funds in an escrow account is not ‘invidious 
discrimination’ or a ‘wholly arbitrary act.’”)  The escrow statute applies 
equally to all cigarette manufacturers that opt not to join the MSA. 
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1. Article II of the Treaty, which establishes the right to use and 
inhabit land within reservation boundaries, does not preempt 
Washington’s cigarette regulations on sales to non-members. 

Although treaty interpretation is different than general contract 

interpretation, the language is still the starting point.  See Choctaw Nation of 

Indians, 318 U.S. at 432 (“[E]ven Indian treaties cannot be rewritten or 

expanded beyond their clear terms. . .”); Yakama Indian Nation v. Flores, 955 

F. Supp. 1229, 1262 (E.D. Wash. 1997) (FF 20) (“If the Treaty language is 

unambiguous, it must be construed with its plain language.”).   

a. Case law supports the Attorney General’s 
interpretation. 

Article II describes the Yakama reservation’s physical boundaries, and 

prohibits non-Indians from inhabiting those lands except for in particular 

circumstances.  In describing the reservation, Article II of the Treaty states in 

part:  
 

There is, however, reserved, from the lands above ceded for the 
use and occupation of the aforesaid confederated tribes and bands 
of Indians, the tract of land included within the following 
boundaries, to wit: 

[Description of reservation physical boundaries] 
 
All which tract shall be set apart and, so far as necessary, surveyed 
and marked out, for the exclusive use and benefit of said 
confederated tribes and bands of Indians, as an Indian reservation; 
nor shall any white man, excepting those in the employment of the 
Indian Department, be permitted to reside upon the said 
reservation without permission of the tribe and the superintendent 
and agent.  And the said confederated tribes and bands agree to 
remove to, and settle upon, the same, within one year after the 
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ratification of this treaty.  In the mean time it shall be lawful for 
them to reside upon any ground not in the actual claim and 
occupation of citizens of the United States; and upon any ground 
claimed or occupied, if with the permission of the owner or 
claimant . . . 

Treaty With the Yakama, 12 Stat. 951 (1855) (emphasis added).  This Treaty 

provision says nothing about what terms or conditions Yakamas would face 

once they brought their goods off reservation land. 

The most plausible reading of the Treaty language—reading Article II as 

a whole—is that the provision sets apart the physical land for the reservation.  

Articles I and II concern the land being granted to the United States and the 

land reserved for the Yakama.  Article I grants the United States a substantial 

piece of land.  The Yakamas agreed to “cede, relinquish, and convey to the 

United States all their right, title and interest in and to the lands and country” 

described in Article I. 

After describing the land granted to the United States in Article I, Article 

II then carves out the exception to the grant: “There is, however, reserved, from 

the lands above ceded for the use and occupation of the aforesaid confederated 

tribes and bands of Indians, the tract of land included within the following 

boundaries . . .” (emphasis added).  After Article II describes the reservation’s 

physical boundaries, the sentence King Mountain focuses on appears.  The 

provision states that the tract shall be set apart, provides for a survey and 

marking, states that it will be for the Indians’ exclusive use and benefit, and 

then restricts which white men may reside upon the reservation.  The next 
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sentence states that the tribes agree to remove to and settle on this reservation 

land.  These provisions surrounding the phrase “exclusive use and benefit” 

concern who may live where. 

Courts have rejected King Mountain’s interpretation of Article II both in 

interpreting the Yakama Treaty and in numerous analogous circumstances.  

Both the Yakama Tribe and other tribes have asserted that state laws that had 

an economic impact on tribes or members were preempted, but courts have 

repeatedly rejected this argument.  Over 30 years ago, the United States 

Supreme Court analyzed the Yakama Treaty, among other sources of law, in 

response to several tribes’ challenge to sales and cigarette taxes, and 

recordkeeping requirements related to those taxes.  The Court determined that 

the Yakama Treaty did not preempt those state taxes or regulatory 

requirements.  Colville, 447 U.S. at 156 (“The relevant treaties . . . Treaty with 

the Yakama, 12 Stat. 951 (1855), can be read to recognize inherent tribal power 

to exclude non-Indians or impose conditions on those permitted to enter; but 

purchasers entering the reservation are not the State’s agents and any 

agreements which they might make cannot bind it.”).  The Court, building on 

its earlier decision in Moe v. Confederated Salish & Kootenai Tribes of the 

Flathead Reservation, 425 U.S. 463 (1976), held that “[t]he federal statutes 

cited to us, even when given the broadest reading to which they are fairly 

Case: 13-35360     10/03/2013          ID: 8809048     DktEntry: 19-1     Page: 43 of 89



 

33 
 

susceptible, cannot be said to pre-empt Washington’s sales and cigarette 

taxes.”  Colville, 447 U.S. at 155. 

The tribes in Colville made the same economic detriment argument that 

King Mountain makes here.  They argued that taxes and recordkeeping 

requirements decreased revenue to the tribes and were therefore impermissible.  

Id. at 148-58.  The Court rejected that argument.  Id. at 155 (“We do not 

believe that principles of federal Indian law, whether stated in terms of pre-

emption, tribal self-government, or otherwise, authorize Indian tribes thus to 

market an exemption from state taxation to persons who would normally do 

their business elsewhere.”). 

If Washington’s cigarette and sales taxes for on-reservation sales did not 

interfere with the Treaty right to “use and benefit” from the land, the escrow 

requirement, which is applied here only to activities involving substantial off-

reservation conduct and is not a tax6, surely is permissible.  Although 

                                           
6 In analyzing Washington’s qualifying and complementary statutes, 

King Mountain correctly does not assert that this regulatory framework 
imposes a tax.  Cigarette manufacturers may be refunded the money they 
deposit into escrow under certain conditions, and unlike a tax, they earn 
interest on the money in the escrow account.  WASH. REV. CODE § 
70.157.020(2).  Therefore the account is not the “State’s escrow fund,” as the 
company asserts.  Appellants’ Br. at 33.  The escrow deposits are more 
properly analogized to a security deposit or a bond to cover the risk of selling a 
harmful product within the state.  Case law is in accord.  Oklahoma v. Native 
Wholesale Supply, 237 P.3d 199, 216 (Okla. 2010) (“the underlying MSA-
imposed escrow obligation of the tobacco manufacturer [is not] a tax”, rather, it 
is “a method adopted by the State to regulate the distribution and sale of 
tobacco products.”). 
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differences exist between the taxes at issue in Colville and the regulatory 

scheme at issue here, the economic detriment argument is virtually the same.  

Interpreting “use and benefit” as “free from any economic effects” would 

contradict the Supreme Court’s holding in Colville.  See also Rice v. Rehner, 

463 U.S. 713, 733 (1983) (“Congress did not intend to make tribal members 

‘super citizens’ who could trade in a traditionally regulated substance free from 

all but self-imposed regulations.”). 

Other case law has discussed Article II specifically, and also accords 

with the Attorney General’s position, not King Mountain’s.  In 1989, the Court 

discussed Article II in the context of the Yakama Tribe’s regulatory power over 

non-Indians owning reservation land in fee simple.  Brendale v. Confederated 

Tribes and Bands of Yakima Indian Nation, 492 U.S. 408 (1989).  The Court 

traced the nature of the Tribe’s power to exclude nonmembers from its lands as 

well as the lesser power to enact zoning regulations pertaining to the those 

lands’ character.  Id. at 422-25.  Although much of the reservation land is 

owned by the United States in trust for the Tribe or its members, some is now 

owned in fee simple by nonmembers.  Id. at 415.  The Court held that the Tribe 

no longer retains the “exclusive use and benefit” of all the land within 

reservation boundaries established by the Treaty with the Yakamas.  Id. at 422. 

Brendale demonstrates that the “exclusive use and benefit” language 

pertains to the Yakamas’ right to use certain lands and to control the character 
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of trust lands.  The Attorney General’s position is entirely consistent with this 

position.  If the Tribe’s ability to regulate non-members living within its own 

reservation is limited under this provision, it would be surprising if the 

provision prohibited Washington’s regulation of cigarette sales to non-Yakama 

members.  

Other cases also strongly suggest that Article II primarily describes the 

reservation’s physical boundaries.  For example, the federal court of claims, in 

a fishing rights case, described Article II as follows: 

Under Article II of the Yakima Treaty, an extensive reservation 
was created, situated about 90 miles north of the Columbia River 
in what is now the central part of the State of Washington.  In 
return, the Yakima Nation ceded all of its claims to a larger area 
of land lying generally north of the Columbia River and 
containing the reservation land mentioned above.  
 
Article II also provided that all of the bands and tribes constituting 
the Yakima Nation would move to the reservation within one year 
of the ratification. 

Whitefoot v. United States, 293 F.2d 658, 667 (Ct. Cl. 1961).  This is purely a 

physical description.  Other cases discussing the “exclusive use and benefit” 

provision are consistent with this understanding.  E.g., Northern Pac. Ry. Co. v. 

U.S., 191 F. 947, 958 (9th Cir. 1911) (Yakama right to exclusively use and 

benefit from tribal land includes right to a proper survey). 

 This Court also rejected a Yakama tribal council member’s assertion that 

he was entitled to a federal income taxation exemption under Article II for 

payments received from work on the council.  Hoptowit v. C.I.R., 709 F.2d 564 
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(9th Cir. 1983).  Ninety percent of the funds that paid his salary were generated 

from reservation timber sales.  Id. at 565.  The council member argued that 

Article II of the Yakama Treaty exempted the salary from taxation.  Id. at 565-

66.  This Court rejected the argument.  Id. at 566. 

The case for applying Washington’s escrow statute to King Mountain’s 

manufacturing operation is considerably stronger than the permitted federal tax 

in Hoptowit.  First, much of King Mountain’s manufacturing process and the 

ultimate sale of many of its cigarettes occur off the reservation.  The tribal 

council’s activities and timber sales at issue in Hoptowit occurred on the 

reservation.  Second, King Mountain is not a business run by the Yakama 

Tribe, but rather a business run by a Yakama member.  Third, although the 

activities in both cases involved reservation resources, King Mountain’s 

business has never come near the 90 percent of tribal council funds being 

derived from timber sales as in Hoptowit.  For example, in 2009, only three 

percent of the tobacco in King Mountain cigarettes came from the Yakama 

reservation. 

King Mountain has offered no cases supporting the proposition that 

Article II prohibits states from regulating sales to non-members for conduct 

that extends beyond reservation boundaries.  Nor does King Mountain offer 

cases supporting its argument that the provision guarantees it maximized 

revenues. 
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In fact, the Supreme Court has rejected similar arguments in another 

case involving reservation resources.  Cotton Petroleum Corp. v. New Mexico, 

490 U.S. 163 (1989), involved a company that operated through an oil and gas 

lease on land owned by the United States in trust for the Jicarilla Tribe.  Id. at 

166-67.  An Executive Order set aside the Jicarilla Reservation for that Tribe’s 

“use and occupation,” which is identical to language used in the first paragraph 

of Article II of the Yakama Treaty.  Id. at 166.  Mineral leases encompassed a 

substantial portion of the reservation and were the primary source of the 

Tribe’s operating revenue.  Id. at 167.  The Supreme Court rejected the 

argument that the “use and occupation” language preempted a New Mexico 

severance tax for oil and gas production on trust land, of which the Tribe 

received 12.5 percent of the production value under a lease and 6 percent 

through a tribal tax.  Id. at 186.  The mere fact that “the state tax imposes some 

limit on the profitability of Indian oil and gas leases” was too indirect for the 

Court to invalidate state taxation.  Id. at 191.  

King Mountain’s case is significantly weaker than the argument made on 

the Jicarilla Tribe’s behalf in Cotton Petroleum.  Mineral leases were the 

primary source of the Jicarilla Tribe’s operating revenues.  The record here 

lacks any showing similar to the Jicarilla Tribe’s interest in its primary 

operating revenue source.  King Mountain, although owned by a Yakama 

member, is a private business, not a tribal enterprise.  The mere reduction in 
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King Mountain revenues due to escrow deposits is not enough to demonstrate 

interference with the Treaty right.  See also Department of Taxation and 

Finance of New York v. Milhelm Attea & Bros., Inc., 512 U.S. 61 (1994) (a 

quota limiting the number of tax-exempt cigarettes that could be sold by a 

wholesaler on the reservation did not conflict with Indian trader statutes). 

Further, the nature of Washington’s escrow statute, as distinguished 

from a tax directly on a product being extracted from the land, is significant.7 

The tax at issue in Cotton Petroleum applied directly to extraction of the tribal 

resource.  Washington does not tax or regulate the growth of tobacco on the 

Yakama reservation.  Nor does Washington tax or regulate cigarette sales 

between Yakama members.  Rather, Washington imposes a non-discriminatory 

state law that requires escrow deposit for each cigarette “unit sold,” as that 

term is defined by state law.  This means that when cigarettes are sold to non-

Yakama members, the manufacturer is subject to regulation.  Washington law 

does not apply unless the manufacturer’s cigarettes reach non-Indians.  

Nothing about this regulatory scheme interferes with the use of Yakama land. 

                                           
7 Washington’s escrow statute is not a “precondition” to King Mountain 

engaging in economic activity.  See Appellants’ Br. at 6.  King Mountain need 
not comply with the escrow statute to grow tobacco on its land or to sell 
cigarettes to Yakama members.  Rather, Washington law imposes non-
discriminatory requirements when King Mountain chooses to sell cigarettes to 
nonmembers in Washington. 
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b. The Treaty’s historical context supports the Attorney 
General’s interpretation. 

The historical context of the Yakama Treaty supports reading the “use 

and occupation” provision as helping to preserve and support self-sufficiency 

for the Yakamas on a particular area of land.  The Journal of Operations, which 

discusses the Treaty negotiations, describes the reservation’s purpose:  

One or more Reservations would be set aside for their use and to 
belong to them forever.  Upon the Reservation they would be 
required to live. 
 
There they could build their houses, cultivate farms, and pasture 
their cattle and horses.  Their Agents would reside upon it, and no 
white man could come upon it without the consent of the Supt. or 
their Agent.  At some point, upon a Reservation, central for 
themselves and neighboring Tribes, included in a Treaty with 
them, their Agent would reside; and there would be erected 
Agency buildings, schoolhouse, blacksmith and carpenter shop, 
farmhouse and mills, and the proper persons employed by the 
Government to occupy and manage them for the exclusive benefit 
of the Indians, and without charge.  

James Doty, Journal of Operations of Governor Isaac Ingalls Stevens of 

Washington Territory in 1855, 18 (1978).  This understanding is consistent 

with the Treaty language. 

By regulating cigarettes sold within its borders, Washington in no way 

interferes with King Mountain’s “use and occupation” or “use and benefit” of 

Yakama reservation land.  King Mountain’s argument construes the phrase 

“exclusive use and benefit” in the abstract, but ignores the rest of the Treaty’s 

language and the historical context of the Treaty.  King Mountain argues in 

essence that any state regulation that has an economic impact on its operations 
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reduces the “benefit” the Yakamas earn from their land.  See, e.g., Appellants’ 

Br. at 25.  King Mountain’s interpretation would not only encompass the 

state’s escrow requirement, but also numerous state laws that regulate cigarette 

use and safety.  For instance, King Mountain’s Treaty interpretation could 

prohibit the State from requiring wholesaler and retailer notices that the sale of 

tobacco products to minors is prohibited under WASH. REV. CODE § 

70.155.020, prohibiting cigarette machines from being located near places 

frequented by minors under WASH. REV. CODE § 70.155.030, requiring proof 

of age under WASH. REV. CODE § 70.155.090, or requiring fire safe cigarettes 

under WASH. REV. CODE § 19.305.020. 

Reading the Treaty as a whole, instead of focusing on just four words as 

King Mountain does, it is clear that Article II provides for the physical space 

for the Yakamas to enjoy their reservation land and to exclude certain non-

members from residing on it.  Article II, given its context and a fair reading, 

says nothing about the commercial terms Indians would receive when they 

brought their goods to market.  It does not guarantee certain revenues to 

Yakama members from their commercial exchanges with non-members.  It 

granted real property rights to the Yakama, and Washington has not sought to 

encroach in any way on those property rights.  Reading this provision fairly, 

nothing can be said to diminish the State’s power to regulate products sold to 
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non-Yakama members.  The district court correctly determined that Article II 

does not preempt state regulation as a matter of law. 

2. Article III of the Treaty, which establishes the right to travel 
on public highways, does not preempt Washington’s cigarette 
regulations on sales to non-members.  

The district court also correctly determined as a matter of law that the 

Article III right to travel does not preempt Washington’s escrow requirement 

for cigarette “units sold” under state law.  King Mountain argues that Article 

III of its Treaty grants it a right to trade that conflicts with Washington’s 

authority to enforce its escrow statute.  King Mountain finds this trading right 

in an expansive and incorrect reading of Ninth Circuit case law interpreting its 

Treaty right to “travel upon all public highways.”  But this claimed implied 

Treaty right cannot meet King Mountain’s burden to show “express federal law 

to the contrary” exempting it from Washington law.  Mescalero, 411 U.S. at 

148-49.  

Article III in states in part:  
 

And provided, That, if necessary for the public convenience, roads may 
be run through the said reservation; and on the other hand, the right of 
way, with free access from the same to the nearest public highway, is 
secured to them; as also the right, in common with citizens of the United 
States, to travel upon all public highways.  

Treaty With the Yakama, 12 Stat. 951 (1855).  The Yakamas’ right to travel is 

not a right to trade entirely free from state regulation. 
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 King Mountain also argues that the district court failed to conduct a 

“factual inquiry” into the Treaty’s meaning.  E.g., Appellants’ Br. at 13-17.  

This argument contradicts King Mountain’s position at the district court when 

it moved for summary judgment and asserted that no testimony was necessary 

to interpret the Treaty.  In any event, any factual issues surrounding the 

meaning of the Treaty are not material to the outcome here.  Whatever the 

precise contours of the “the right, in common with citizens of the United 

States, to travel upon all public highways” might be, they do not include the 

right to trade tobacco free from all state regulation. 

a. Unlike the trucking fees in the Cree cases, the escrow 
statutes do not impose regulations on travel. 

The Cree cases involved the same Article III provision at issue in this 

case.  King Mountain relies heavily on these cases, but the distinctions between 

the state laws at issue in those cases and in this case dictate different outcomes.  

In this case, unlike in Cree, the cigarette regulations do not regulate travel, and 

thus do not implicate the Article III right to travel. 

In Cree, Yakama members transporting logs from the reservation to 

other locations challenged Washington’s truck licensing and permitting fees.  

The district court originally granted summary judgment to the Indian plaintiffs.  

Cree v. Waterbury, 873 F. Supp. 404, 426 (E.D. Wa. 1994).  The district court 

reasoned that the “in common with” language had already been interpreted in 

fishing rights cases, and that the Treaty prohibited such fees.  The Ninth Circuit 
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reversed.  The Ninth Circuit reasoned that the fishing rights were not 

necessarily the same as the highway right, and that fact finding was necessary 

as to the highway right’s meaning.  Cree I, 78 F.3d at 1404.  It is this holding 

that King Mountain repeatedly relies on as creating some sort of rule that fact 

finding is necessary in every case involving an Indian treaty.  E.g., Appellants’ 

Br. at 13-17. 

On remand, the district court in Yakama Indian Nation v. Flores, 955 F. 

Supp. 1229 (E.D. Wash. 1997) interpreted “the right, in common with citizens 

of the United States, to travel upon all public highways” under Article III.  The 

district court found that a “[r]eading of the Treaty language of a whole reflects 

that the term ‘public highways’ should be read with its common understanding, 

meaning a road open to all for common usage.”  Id. at 1265 (FF 62).  The court 

found that the fees at issue interfered with the Treaty right to travel. 

Despite these factual findings concerning the travel right, the district 

court on remand correctly recognized that the travel right contains legal 

limitations.  The court concluded that “[t]he Yakama Nation, its members, any 

Yakama-owned or operated corporations or business, and any nonmembers 

engaged in the exercise of the Yakama Nation’s Treaty right to travel must 

comply with state regulations designed to preserve and maintain the public 

roads and highways to the extent those regulations do not impose a fee or 

surcharge on the Treaty right.”  Id. at 1267 (FF 84).  Similarly, the “Yakama 
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Nation … must comply with the state registration requirements solely for 

identification purposes to the extent that such requirements do not impose a fee 

or surcharge on the Treaty right.”  Id. (FF 85). 

The court also found the fees’ lack of apportionment between on and off 

reservation driving significant, citing Mescalero.  Id. at 1259 (“It is well-

established a state may impose non-discriminatory taxes for activities 

conducted off-reservation.”).  The court reasoned that “the state must apportion 

those taxes to account for actual off-reservation use of the state highways. . .”  

Id.  The court ultimately found that the fees were not apportioned because they 

were simply based on weight.  Id. at 1260.  This Court affirmed the district 

court’s findings in Cree v. Flores, 157 F.3d 762 (9th Cir. 1998) (Cree II). 

Unlike the state laws at issue in Cree, Washington’s escrow statute has 

no connection to the Treaty travel right.  Washington’s escrow statute does not 

regulate travel; it requires deposits based on the number of cigarette “units 

sold” as that term is defined by statute.  WASH. REV. CODE § 70.157.020(b)(1) 

(requiring escrow deposit); 70.157.010(j) (defining “units sold”).  Washington 

also imposes safety, health, and reporting requirements.  See, e.g., WASH. REV. 

CODE § 70.158.  There is no fee or tax in any way related to travel.  

Accordingly, the Cree cases do not dictate the result in this case. 
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b. King Mountain did not preserve its “factual inquiry” 
argument. 

King Mountain argues, for the first time on appeal, that because this 

Court in Cree I remanded for findings about the Yakama Treaty travel right, 

such findings are also necessary in this case.  The invited error doctrine runs 

counter to King Mountain’s new argument, and regardless, the argument was 

not properly raised below.  “The doctrine of invited error prevents a [party] 

from complaining of an error that was his own fault.”  In re Oracle Corp. 

Securities Litigation, 627 F.3d 376, 386 (9th Cir. 2010) (quoting United States 

v. Reyes-Alvarado, 963 F.2d 1184, 1187 (9th Cir. 1992)).  Additionally, this 

Court does not normally address issues that were not raised or developed 

below: 

We apply a general rule against entertaining arguments on appeal 
that were not presented or developed before the district court.  
This principle accords to the district court the opportunity to 
reconsider its rulings and correct its errors.  This rule also ensures 
that issues raised for the first time on appeal are not decided where 
there may be facts relevant to the issue which were not developed 
in the record. 

Conservation Northwest v. Sherman, 715 F.3d 1181, 1188 (9th Cir. 2013). 

In the district court, King Mountain argued that there were no genuine 

issues of material fact and moved for summary judgment.  SER 363-64.  At 

oral argument, the district court sought clarification of King Mountain’s 

position to understand whether it needed to conduct a hearing to find facts 

about the Treaty.  King Mountain replied that no such hearing was necessary: 
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The Court: Do you think [the facts are] sufficiently clear at 
this point that testimony can be avoided? 

 
King Mountain Counsel: Your Honor, I think the facts on 

Article II that have been presented to the Court in the motion for 
summary judgment and in the statement of facts, are sufficiently 
clear to allow this Court to rule on Article II. 

 
The Court: All right. 
 
King Mountain Counsel: I think that the prior judicial 

determinations of fact in the Cree cases and in Smiskin are enough 
for this Court to rule on Article III. 

 
The Court: All right. 
 
Let’s assume, for purposes of argument, so that I have a 

structure on this, that the summary judgment leaves some matters 
undetermined. 

 
Your position is that it’s sufficiently clear there really are 

no questions of fact, even if the Court has to refer to the Treaty. 
 
King Mountain Counsel: Yes, Your Honor.  That’s correct. 

SER 3. 

This colloquy goes beyond a party merely requesting summary 

judgment.  The district court inquired of King Mountain counsel whether it 

would need to hear witness testimony and find facts about the Treaty.  King 

Mountain counsel affirmatively told the district court it did not.  King 

Mountain took the position that such fact-finding was unnecessary primarily 

based on prior case law.  King Mountain now reverses its position and says that 

the district court erred by doing what it told the court to do.  The new argument 

is not preserved and is barred by the invited error doctrine. 
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c. Cree I did not create a rule that fact-finding is required 
in every case involving an Indian Treaty. 

Regardless whether King Mountain properly preserved its argument, 

Cree I does not stand for the proposition that a trial is necessary for every case 

involving an Indian Treaty.  It is first important to note that the district court in 

Cree I originally granted summary judgment to the Indians, and the Ninth 

Circuit reversed.  Second, and more importantly, the travel right was clearly at 

issue in the Cree cases.  Yakamas transported timber in their trucks off the 

reservation to sell it.  It is understandable why this Court required a trial in that 

case.  The plaintiffs could point to an “express” right in the Treaty—the right 

to travel on public highways—even if that right’s scope was less clear.  The 

main issue that required clarification was whether a fee that was unapportioned 

between on-reservation and off-reservation travel could be required for that 

travel.  And although the Court ultimately held that the state could not charge a 

fee that was unapportioned between on and off reservation travel, other state 

regulations, including rules necessary for preservation of the roads and 

identification requirements, were valid.  Yakama Indian Nation v. Flores, 955 

F. Supp. at 1232, 1256. 

In this case, the connection between the regulated activities and the 

treaty right is non-existent.  Nor is the right to use and occupy reservation land 

connected to the right to sell cigarettes free from regulation when going beyond 

reservation boundaries.  Summary judgment, rather than a trial, was 
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appropriate.  Whatever may be the precise contours of the “travel” and “use 

and occupy” rights in the Yakama Treaty, they cannot support the broad 

nationwide exemption from state regulation that King Mountain suggests.  

King Mountain’s position runs counter to the results numerous other courts 

have reached with respect to similar treaty claims challenging state cigarette 

regulation and taxation.  Muscogee Creek Nation, 867 F. Supp. 2d at 1208 n.6 

(collecting cases).8  

Furthermore, the necessity for a trial to interpret a treaty is the exception, 

not the rule.  This Court has held that treaty interpretation is a matter of law, 

not of fact.  United States ex rel. Chunie v. Ringrose, 788 F.2d 638, 643 n.2 

(9th Cir. 1986) (“The interpretation of a treaty is a question of law and not a 

matter of fact.”).  King Mountain failed to raise its “factual inquiry” argument 

below and asserted a directly contrary position.  And even if it had properly 

                                           
8 The Muscogee court cited the following treaty cases in its footnote 6: 

Colville, 447 U.S. at 155–56 (rejecting argument that 1855 Lummi, Makah, or 
Yakama treaties “pre-empt Washington’s sales and cigarette taxes” on tribal 
sales to nonmembers); Keweenaw Bay Indian Community v. Rising, 477 F.3d 
881, 883 (6th Cir. 2007) (rejecting argument that 1842 Chippewa treaty 
preempted state taxation or regulation); United States v. Kaid, 241 Fed. Appx. 
747, 750 (2d Cir.2007) (rejecting argument that 1842 Seneca treaty preempted 
New York taxation and regulation of tribal cigarette sales to nonmembers); 
Confederated Tribes and Bands of the Yakama Nation v. Gregoire, 680 F. 
Supp. 2d 1258 (E. D. Wash.2010) (same with respect to 1855 Yakama Treaty); 
New York State Dep’t of Tax. & Fin. v. Bramhall, 235 A.D.2d 75, 85, 667 
N.Y.S.2d 141, 147-48 (1997) (Seneca Treaties did not bar excise and sales 
taxes on cigarettes or motor fuel sold to non-Indians on reservations); Snyder v. 
Wetzler, 193 A.D.2d 329, 603 N.Y.S.2d 910 (1993), aff’d, 644 N.E.2d 1369, 
84 N.Y.2d 941, 620 N.Y.S.2d 813 (1994) (same with respect to 1842 Seneca 
treaty). 
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raised the argument, the district court correctly held as a matter of law that 

Washington has the right to regulate cigarettes sold within its borders, and that 

nothing in the Treaty preempts that right.  Even if a court might in the future 

need to find facts to interpret the Treaty, the district court correctly determined 

it did not need to engage in fact-finding to decide this case.  Any factual 

dispute was not material to the outcome. 

d. This Court should affirm the district court’s Article III 
ruling because there is no issue of material fact. 

This case does not implicate the travel right, but even if it did, 

Washington’s qualifying statute would pass the requirements set forth in 

Yakama Indian Nation and Cree II.  The escrow statute is inherently 

apportioned to avoid regulating on-reservation conduct concerning only 

Yakama members.  Washington only requires escrow deposits for “units sold” 

as defined in the statute, which is defined as those sales for which cigarette tax 

is owed.  WASH. REV. CODE § 70.157.010, .020.  There is no cigarette tax owed 

for reservation sales to Yakama members.  WASH. REV. CODE § 82.24.020(4).  

Therefore, the qualifying statute encompasses no protected conduct. 
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King Mountain also relies on United States v. Smiskin, 487 F.3d. 1260 

(9th Cir. 2007).  E.g., Appellants’ Br. at 5.  Smiskin does not support the far-

reaching claims that King Mountain is trying to advance here.9  In Smiskin, 

Yakama members were criminally indicted on contraband cigarette trafficking 

charges.  487 F.3d. at 1262.  The federal criminal statute defining contraband 

cigarettes incorporated state law definitions, including the state requirement to 

notify the Liquor Control Board prior to transporting unstamped cigarettes.  Id. 

at 1263.  This Court held that the notice requirement was not enforceable 

against the Yakama Tribe and its members due to Article III, and that violating 

that pre-notification requirement could not provide a valid basis for a 

prosecution of Yakama tribal members under the federal Contraband Cigarette 

Trafficking Act, 18 U.S.C. § 2342.10
   Smiskin, 487 F.3d at 1269, 1272.  But 

Smiskin is also a “travel” case; it involved transporting cigarettes.11 

                                           
9 The Attorney General believes Smiskin was wrongly decided.  

Although Smiskin is easily distinguishable from this case, the Attorney General 
intends to request that decision’s reversal if the instant case is eventually heard 
en banc.  Smiskin has encouraged contraband trafficking of cigarettes and the 
decision was not required by the Yakama Treaty or any other law. 

10 This Court should reject any suggestion by King Mountain that a 
passage in Smiskin recognizes a right to trade without any tax, fee or 
regulation.  See Smiskin, 487 F.3d at 1266-68.  That argument reads Smiskin 
completely out of context.  The Smiskin court merely rejected the United 
States’ argument that because a travel notice requirement was related to 
commerce, it was outside the “travel” right.  See Smiskin, 487 F.3d at 1266.  
The case certainly does not stand for the expansive proposition that the State 
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e. This Court’s decision in Baker demonstrates the 
difference between an express right to travel and an 
implied right to trade. 

A Ninth Circuit case more similar to the instant case interpreted an 

assumed “right to trade,” and demonstrates the significant difference between 

interpreting express and implied treaty rights.  Even where the Ninth Circuit 

assumed a “right to trade,” it did not find a blanket exemption from any state 

regulation.  In United States v. Baker, 63 F.3d 1478, 1482 (9th Cir. 1995), the 

defendants were charged with violating the Contraband Cigarette Trafficking 

Act, the same law at issue in Smiskin.  In their defense, the defendants asserted 

that the Medicine Creek Treaty reserved an implied “right to trade,” including 

a right to trade in cigarettes, that in turn precluded applying the Contraband 

Cigarette Trafficking Act to them.  Id. at 1485. 

Assuming this right to trade, this Court in Baker nonetheless determined 

that the Contraband Cigarette Trafficking Act and its enforcement against the 

tribal members was not an impermissible restriction on the right to trade.  

“Even assuming the defendants are correct about the expectations of the 

signers of the Medicine Creek Treaty the [Contraband Cigarette Trafficking 

Act] is not an impermissible restriction on a trading right guaranteed by the 

Treaty.”  Baker, 63 F.3d at 1485 (footnote omitted).  Notwithstanding the 

                                               
cannot regulate commercial transactions outside the reservation.  It merely 
recognized that part of the travel right exists to allow the Yakamas to bring 
their goods to market. 

11 Also, this Court did not require a trial in Smiskin to interpret the travel 
right. 
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assumed treaty right to trade and the burdens associated with the state 

regulatory scheme, this Court in Baker found both the state and federal 

requirements to be enforceable against tribal members. 

The decisions in Yakama Indian Nation, Cree II, Smiskin, and Baker all 

recognize that the “right to travel” does not preclude application of all 

regulations, restrictions or requirements.  Were it otherwise, the Tribe and its 

members would not be subject to off-reservation speed limits, driver licensing 

requirements, vehicle equipment requirements or other traffic safety laws and 

regulations.  King Mountain does not have a right to engage in all the activities 

for which tribal members traveled at treaty time free from state regulation.  The 

expressly reserved right is the “right to travel.” 

There is no express Treaty-reserved “right to trade.”  Yet King Mountain 

advances an alleged implied “right to trade” here as the legal basis for 

enjoining the state qualifying statute’s application to cigarette sales to 

nonmembers.  It is this alleged “right to trade” that prompts King Mountain to 

claim that “Article III of the Yakama Treaty Guarantees the Yakama People 

the Right to Travel and Trade Tobacco Products Free from State Regulation.”  

Appellants’ Br. at 33. 

In essence, King Mountain asks for an unwarranted and unprecedented 

extension of Smiskin.  The Smiskin court found the pre-notification transport 

requirement to violate the Treaty reserved right to travel on the public 
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roadways in common with other citizens.  Smiskin, 487 F.3d at 1269, 1272.  

Reading Smiskin more broadly, as King Mountain suggests, to prohibit any 

regulation of commercial conduct that relates in any way to the Yakamas’ 

historical practices is (a) inconsistent with principles of treaty interpretation, 

(b) in conflict with other cases in this circuit and the Supreme Court, and (c) 

unsupportable.  This Court’s admonition in U.S. v. Farris seems particularly 

apt:  

We must recognize that in this case, as in others in which we are 
required to fix the rights and powers of Indians in the latter part of 
the twentieth century in the light of treaties of an earlier century, 
our task is to keep faith with the Indian while effectively 
acknowledging that Indians and non-Indians alike are members of 
one Nation.  Both seek power and gain through identical 
processes, viz. commerce, politics, and litigation.  
 
We must, however, live together, a process not enhanced by 
unbending insistence on supposed legal rights which if found to 
exist may well yield tainted gains helpful to neither Indians nor 
non-Indians.  

United States v. Farris, 624 F.2d 890, 894 (9th Cir. 1980).  This Court should 

decline King Mountain’s invitation to greatly expand Smiskin beyond its actual 

holding.  Smiskin involves the travel right, not the exceptionally broad right to 

trade asserted by King Mountain here. 

f. The historical context also supports a view that the 
negotiating parties were not contemplating protecting a 
cigarette trade. 

Because the market for commercial cigarettes began after the Yakama 

Treaty was signed, any cigarette trading right is tied to the asserted general 
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implied right to trade discussed above.  There is no evidence in the record that 

Yakama traded in cigarettes in 1855, as opposed to tobacco.  See, e.g., ER 86, 

254, 273 (references to trading wild tobacco). 

Americans began smoking cigarettes widely only in the 20th century. 

Tobacco Use, United States 1900-1999, Oncology (13 No.12) (1999),  

http://cancernetwork.com/lung-cancer/content/article/10165/81348.  At the 

beginning of the 20th century, the per capita cigarette consumption was only 

54 cigarettes annually.  Id.  A cigarette-making machine developed in the 

1880s dramatically increased production.  Randy James and Scott Olstad, 

Cigarette Advertising, TIME (June 15, 2009), 

http://www.time.com/time/magazine/ article/0,9171,1905530,00.html.  The 

cigarette did not become widely popular in America until after the Civil War.  

A Brief History of Tobacco, CNN, http://www.cnn.com /US/9705/tobacco/ 

history/index.html.  There are no facts in the record to the contrary. 

King Mountain only began growing tobacco in 2009.  SER 216, 245.  

The tobacco King Mountain grows is commercial grown tobacco and not Kin-

e-ki-nick (wild tobacco that traditionally grew on Yakama land).  See SER 71, 

106, 242-43.  King Mountain’s agronomist Jaime Aburto testified that the 

tobacco necessary for cigarette manufacturing is “a new crop in the [Yakama 

Reservation] area.”  SER 244.  He also testified that the Yakamas “know 

nothing” about growing tobacco for cigarette manufacturing.  Id.  Growing 
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tobacco for cigarettes was new to the area.  Id.  King Mountain tobacco is 

blended in North Carolina, and combined with paper and tobacco purchased 

elsewhere.  SER 224, 237-39, 250. 

This shows that any protection for this new trade in cigarettes would 

have to be derived from the general implied right to trade that King Mountain 

advocates.  But that implied right cannot preempt the state’s escrow statute for 

conduct going beyond reservation boundaries for the reasons already discussed. 

E. Even If There Was A Conflict Between Washington Law and the 
Treaty With the Yakamas, Washington’s Law Is Valid Because It Is 
Purely Regulatory. 

The “regulatory” exception constitutes an alternative basis for this Court 

to affirm the district court’s ruling granting summary judgment to the Attorney 

General.  Treaties do not impair the police power of the state.  Ward v. Race 

Horse, 163 U.S. 504 (1896); People of State of New York ex rel. Kennedy v. 

Becker, 241 U.S. 556 (1916). “‘[P]ure regulations’–restrictions imposed for a 

public purpose unrelated to revenue generation—may be validly applied to 

tribal members, treaty rights notwithstanding.”  Smiskin, 487 F.3d at 1269 

(citing Tulee v. Washington, 315 U.S. 681, 684 (1942)).  To be purely 

regulatory, a regulation must be “indispensable to the effectiveness” of the 

state regulatory purpose.  Tulee, 315 U.S. at 685; see also State v. Moses, 79 

Wn.2d 104 (1971) (upholding net fishing prohibition against Treaty Indians). 
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Even if this Court were to find a conflict between an express treaty right 

and Washington law, the escrow statute validly applies because it is “purely 

regulatory.”  The Master Settlement Agreement is a “landmark” public health 

agreement.  Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 533 (2001).  This 

agreement addresses “one of the most troubling public health problems facing 

the Nation today: the thousands of premature deaths that occur each year 

because of tobacco use.”  FDA v. Brown & Williamson Tobacco Corp., 529 

U.S. 120, 125 (2000).  Cigarette smoking presents serious public health 

concerns to the public.  WASH. REV. CODE § 70.157.005.  Tobacco products 

threaten public health and are squarely within a State’s police power to 

promote public health, safety, welfare and morals.  Star Scientific Inc. v. 

Beales, 278 F.3d 339, 361 (8th Cir. 2002). 

The escrow statute meets Tulee’s requirement that the regulation at issue 

be indispensable to the effectiveness of the state’s regulatory framework.  

Here, the states could not have reached the MSA with the major cigarette 

manufacturers without some assurance that smaller manufacturers would not 

be immune to state regulatory efforts.  Most importantly, states cannot 

adequately protect their citizens’ interests in assuring funding for those who 

become ill from cigarette-related diseases without either requiring tobacco 

manufacturers to join the MSA or comply with the escrow requirement.  If a 

non-participating manufacturer does not establish an escrow account, states do 
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not know whether they will have the ability to seek reimbursement from that 

manufacturer for medical expenses, and therefore whether they will be able to 

provide such care in the first place. 

The escrow statute is not primarily revenue-raising.  Unlike a fee or tax 

that is deposited into the state’s coffers, the escrow account is under the control 

of a bank and the manufacturer, not the state.  WASH. REV. CODE § 

70.157.010(f) (defining “qualified escrow fund” as an escrow arrangement 

with a federally or State chartered financial institution).  Funds revert to the 

cigarette manufacturer unless necessary to pay a judgment to the state, or 

another specified event occurs.  WASH. REV. CODE § 70.157.020.  The cigarette 

manufacturer, such as King Mountain, earns and keeps the interest from the 

account, not the state.  WASH. REV. CODE § 70.157.020(2).  This is a regulatory 

requirement, not a tax. 

For all the reasons described above, Washington’s escrow statute does 

not interfere with the Yakama Treaty.  But even if it did, the escrow statute 

applies to King Mountain under the “regulatory” exception.  This provides an 

alternative basis for this Court to affirm the district court’s ruling. 

F. Federal Cigarette Policy Is Consistent With State Regulation. 

Nationwide, cigarette smoking kills approximately 440,000 people a 

year.  Department of Health and Human Services, Centers for Disease Control 

and Prevention, National Center for Chronic Disease Prevention and Health 
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Promotion, The Health Consequences of Smoking: a Report of the Surgeon 

General, 2004.  The federal government, like the states, sued tobacco 

manufacturers for their conduct relating to the sale and marketing of cigarettes.  

United States v. Philip Morris U.S.A. Inc., 686 F.3d 832 (D.C. Cir. 2012). 

Federal legislation demonstrates the alignment of federal and state 

interests in regulating tobacco products.  In 2009, the Family Smoking 

Prevention and Tobacco Control Act (the 2009 Act) became law.  21 U.S.C. § 

387.  Consistent with the MSA, the 2009 Act enacts strict prohibitions on 

cigarette advertising, including advertising to children.  Id.  The 2009 Act 

permitted the Food and Drug Administration (FDA) to regulate tobacco 

products.  21 U.S.C. § 387a.  With specified exceptions not at issue here, the 

2009 Act specifically states that nothing in the law is to be construed to limit 

the authority of a state to enforce laws related to tobacco or collect taxes with 

respect to tobacco products.  21 U.S.C. § 387p. 

The federal government also has an interest in preventing trafficking in 

contraband cigarettes.  The Contraband Cigarette Trafficking Act supports state 

regulation and taxation of cigarettes because it ties its definition of contraband 

cigarettes directly to State cigarette taxes.  This federal statute makes it 

“unlawful for any person knowingly to ship, transport, receive, possess, sell, 

distribute, or purchase contraband cigarettes.”  18 U.S.C. § 2342; Baker, 63 
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F.3d at 1484.  It defines contraband cigarettes as those cigarettes that “bear no 

evidence of payment of applicable State cigarette taxes.”  18 U.S.C. § 2341. 

Other courts have examined federal laws regulating tobacco products 

and federal law governing Indian tribes and found such federal law consistent 

with the MSA.  In Omaha Tribe of Nebraska v. Miller, 311 F. Supp. 2d 816 

(S.D. Iowa 2004), discussed supra, the court rejected a tribal tobacco product 

manufacturer’s various preemption challenges to Iowa’s escrow statute.  The 

court examined six federal statutes that “address the problem of tobacco use 

and human health,” and concluded that “these federal statutes do not indicate a 

congressional intention to preempt the entire field of cigarette regulation.”  Id. 

at 823.  State and federal law works together to regulate cigarettes.  States and 

the federal government have interests in controlling tobacco advertising, 

certifying and tracking manufacturers, prohibiting contraband cigarette 

trafficking, and recovering health costs. 

The tribal interest in King Mountain’s owner maximizing revenues from 

his cigarette business is minimal by comparison.  King Mountain is not owned 

by the Tribe, but rather by a particular Yakama member.  The State’s 

regulation cannot be said to infringe on the Tribe’s ability to govern itself.  

Further, King Mountain cigarettes burden the Yakama members’ health. 
Other courts have agreed the states and federal government have 

exceedingly strong interests in regulating cigarettes.  Native Wholesale Supply, 
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affirm the district court’s order granting summary judgment to the Washington 

Attorney General and denying summary judgment to King Mountain. 

RESPECTFULLY SUBMITTED this 3rd day of October, 2013. 

ROBERT W. FERGUSON 
Attorney General 
 
/s/ David M. Hankins   
DAVID M. HANKINS 
Senior Counsel 
JOSHUA WEISSMAN 
Assistant Attorney General 

      Attorneys for Appellee 
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STATEMENT OF RELATED CASES 

There are no known related cases pending in this Court. 
 

ROBERT W. FERGUSON 
Attorney General 
 
/s/ David M. Hankins  
DAVID M. HANKINS 
Senior Counsel 
JOSHUA WEISSMAN 
Assistant Attorney General 
Attorneys for Appellee 
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CERTIFICATE OF COMPLIANCE 
 

 I certify that pursuant to Fed. R. App. P. 32(a)(7)(c) and Ninth Circuit 

Rule 32-1, the attached brief is proportionately spaced, has a 14 point typeface, 

and contains 13,273 words. 

 Dated this 3rd day of October, 2013. 

ROBERT W. FERGUSON 
Attorney General 
 
/s/ David M. Hankins   
DAVID M. HANKINS 
Senior Counsel 
JOSHUA WEISSMAN 
Assistant Attorney General 

      Attorneys for Appellee 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 3rd day of October, 2013, I electronically 

filed Brief of Appellee with the Clerk of the Court using the CM/ECF system 

which electronically notified the following: 

 Randolph H. Barnhouse, dbarnhouse@luebbenlaw.com; 

Justin Solimon, jsolimon@luebbenlaw.com.  
 
 
  /s/ Julie Johnson   
      Julie Johnson, Legal Assistant 
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ADDENDUM 
 
WASH. REV. CODE § 70.157………………………………………………Addendum 1 
 
WASH. REV. CODE § 70.158………………………………………………Addendum 7 
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Chapter 70.157 RCW
NATIONAL UNIFORM TOBACCO SETTLEMENT — NONPARTICIPATING TOBACCO 
PRODUCT MANUFACTURERS

RCW Sections
70.157.005 Findings and purpose.

70.157.010 Definitions.

70.157.020 Requirements.

70.157.030 Contingent expiration date -- Court action.

70.157.005
Findings and purpose.

(a) Cigarette smoking presents serious public health concerns to the State and to the citizens of the State. The 
Surgeon General has determined that smoking causes lung cancer, heart disease and other serious diseases, 
and that there are hundreds of thousands of tobacco-related deaths in the United States each year. These 
diseases most often do not appear until many years after the person in question begins smoking.

     (b) Cigarette smoking also presents serious financial concerns for the State. Under certain health-care 
programs, the State may have a legal obligation to provide medical assistance to eligible persons for health 
conditions associated with cigarette smoking, and those persons may have a legal entitlement to receive such 
medical assistance.

     (c) Under these programs, the State pays millions of dollars each year to provide medical assistance for 
these persons for health conditions associated with cigarette smoking.

     (d) It is the policy of the State that financial burdens imposed on the State by cigarette smoking be borne by 
tobacco product manufacturers rather than by the State to the extent that such manufacturers either determine 
to enter into a settlement with the State or are found culpable by the courts.

     (e) On November 23, 1998, leading United States tobacco product manufacturers entered into a settlement 
agreement, entitled the "Master Settlement Agreement," with the State. The Master Settlement Agreement 
obligates these manufacturers, in return for a release of past, present and certain future claims against them 
as described therein, to pay substantial sums to the State (tied in part to their volume of sales); to fund a 
national foundation devoted to the interests of public health; and to make substantial changes in their 
advertising and marketing practices and corporate culture, with the intention of reducing underage smoking.

     (f) It would be contrary to the policy of the State if tobacco product manufacturers who determine not to 
enter into such a settlement could use a resulting cost advantage to derive large, short-term profits in the years 
before liability may arise without ensuring that the State will have an eventual source of recovery from them if 
they are proven to have acted culpably. It is thus in the interest of the State to require that such manufacturers 
establish a reserve fund to guarantee a source of compensation and to prevent such manufacturers from 
deriving large, short-term profits and then becoming judgment-proof before liability may arise.

[1999 c 393 § 1.]

Notes:

Captions not law -- 1999 c 393: "Captions used in this act are not part of the law." [1999 c 393 § 5.]

Effective date -- 1999 c 393: "This act is necessary for the immediate preservation of the public peace, 
health, or safety, or support of the state government and its existing public institutions, and takes effect 
immediately [May 18, 1999]." [1999 c 393 § 6.]
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70.157.010
Definitions.

(a) "Adjusted for inflation" means increased in accordance with the formula for inflation adjustment set forth in 
Exhibit C to the Master Settlement Agreement.

(b) "Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or is 
under common ownership or control with, another person. Solely for purposes of this definition, the terms 
"owns," "is owned" and "ownership" mean ownership of an equity interest, or the equivalent thereof, of ten 
percent or more, and the term "person" means an individual, partnership, committee, association, corporation 
or any other organization or group of persons.

     (c) "Allocable share" means Allocable Share as that term is defined in the Master Settlement Agreement.

     (d) "Cigarette" means any product that contains nicotine, is intended to be burned or heated under ordinary 
conditions of use, and consists of or contains (1) any roll of tobacco wrapped in paper or in any substance not 
containing tobacco; or (2) tobacco, in any form, that is functional in the product, which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or 
purchased by, consumers as a cigarette; or (3) any roll of tobacco wrapped in any substance containing 
tobacco which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, 
is likely to be offered to, or purchased by, consumers as a cigarette described in clause (1) of this definition. 
The term "cigarette" includes "roll-your-own" (i.e., any tobacco which, because of its appearance, type, 
packaging, or labeling is suitable for use and likely to be offered to, or purchased by, consumers as tobacco for 
making cigarettes). For purposes of this definition of "cigarette," 0.09 ounces of "roll-your-own" tobacco shall 
constitute one individual "cigarette".

     (e) "Master Settlement Agreement" means the settlement agreement (and related documents) entered into 
on November 23, 1998 by the State and leading United States tobacco product manufacturers.

     (f) "Qualified escrow fund" means an escrow arrangement with a federally or State chartered financial 
institution having no affiliation with any tobacco product manufacturer and having assets of at least 
$1,000,000,000 where such arrangement requires that such financial institution hold the escrowed funds' 
principal for the benefit of releasing parties and prohibits the tobacco product manufacturer placing the funds 
into escrow from using, accessing or directing the use of the funds' principal except as consistent with RCW 

70.157.020(b).

     (g) "Released claims" means Released Claims as that term is defined in the Master Settlement Agreement.

     (h) "Releasing parties" means Releasing Parties as that term is defined in the Master Settlement 
Agreement.

     (i) "Tobacco Product Manufacturer" means an entity that after the date of enactment of this Act directly (and 
not exclusively through any affiliate):

     (1) manufactures cigarettes anywhere that such manufacturer intends to be sold in the United States, 
including cigarettes intended to be sold in the United States through an importer (except where such importer 
is an original participating manufacturer (as that term is defined in the Master Settlement Agreement) that will 
be responsible for the payments under the Master Settlement Agreement with respect to such cigarettes as a 
result of the provisions of subsections II(mm) of the Master Settlement Agreement and that pays the taxes 
specified in subsection II(z) of the Master Settlement Agreement, and provided that the manufacturer of such 
cigarettes does not market or advertise such cigarettes in the United States);
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     (2) is the first purchaser anywhere for resale in the United States of cigarettes manufactured anywhere that 
the manufacturer does not intend to be sold in the United States; or

     (3) becomes a successor of an entity described in paragraph (1) or (2).

     The term "Tobacco Product Manufacturer" shall not include an affiliate of a tobacco product manufacturer 
unless such affiliate itself falls within any of (1)-(3) above.

     (j) "Units sold" means the number of individual cigarettes sold in the State by the applicable tobacco product 
manufacturer (whether directly or through a distributor, retailer or similar intermediary or intermediaries) during 
the year in question, as measured by excise taxes collected by the State on packs bearing the excise tax 
stamp of the State or "roll-your-own" tobacco containers. The department of revenue shall promulgate such 
regulations as are necessary to ascertain the amount of State excise tax paid on the cigarettes of such tobacco 
product manufacturer for each year.

[1999 c 393 § 2.]

Notes:

Captions not law -- Effective date -- 1999 c 393: See notes following RCW 70.157.005.

70.157.020
Requirements. (Contingent expiration date.)

Any tobacco product manufacturer selling cigarettes to consumers within the State (whether directly or through 
a distributor, retailer or similar intermediary or intermediaries) after May 18, 1999, shall do one of the following:

     (a) become a participating manufacturer (as that term is defined in section II(jj) of the Master Settlement 
Agreement) and generally perform its financial obligations under the Master Settlement Agreement; or

     (b)(1) place into a qualified escrow fund by April 15 of the year following the year in question the following 
amounts (as such amounts are adjusted for inflation) --

1999: $.0094241 per unit sold after May 18, 1999;

     2000: $.0104712 per unit sold;

     for each of 2001 and 2002: $.0136125 per unit sold;

     for each of 2003 through 2006: $.0167539 per unit sold;

     for each of 2007 and each year thereafter: $.0188482 per unit sold.

(2) A tobacco product manufacturer that places funds into escrow pursuant to paragraph (1) shall receive 
the interest or other appreciation on such funds as earned. Such funds themselves shall be released from 
escrow only under the following circumstances --

     (A) to pay a judgment or settlement on any released claim brought against such tobacco product 
manufacturer by the State or any releasing party located or residing in the State. Funds shall be released from 
escrow under this subparagraph (i) in the order in which they were placed into escrow and (ii) only to the extent 
and at the time necessary to make payments required under such judgment or settlement;

     (B) to the extent that a tobacco product manufacturer establishes that the amount it was required to place 
into escrow on account of units sold in the state in a particular year was greater than the Master Settlement 

ADD 3

Case: 13-35360     10/03/2013          ID: 8809048     DktEntry: 19-1     Page: 79 of 89



Agreement payments, as determined pursuant to section IX(i) of that Agreement including after final 
determination of all adjustments, that such manufacturer would have been required to make on account of 
such units sold, had it been a Participating Manufacturer, the excess shall be released from escrow and revert 
back to such tobacco product manufacturer; or

     (C) to the extent not released from escrow under subparagraphs (A) or (B), funds shall be released from 
escrow and revert back to such tobacco product manufacturer twenty-five years after the date on which they 
were placed into escrow.

     (3) Each tobacco product manufacturer that elects to place funds into escrow pursuant to this subsection 
shall annually certify to the Attorney General that it is in compliance with this subsection. The Attorney General 
may bring a civil action on behalf of the State against any tobacco product manufacturer that fails to place into 
escrow the funds required under this section. Any tobacco product manufacturer that fails in any year to place 
into escrow the funds required under this section shall --

     (A) be required within 15 days to place such funds into escrow as shall bring it into compliance with this 
section. The court, upon a finding of a violation of this subsection, may impose a civil penalty to be paid to the 
general fund of the state in an amount not to exceed 5 percent of the amount improperly withheld from escrow 
per day of the violation and in a total amount not to exceed 100 percent of the original amount improperly 
withheld from escrow;

(B) in the case of a knowing violation, be required within 15 days to place such funds into escrow as shall 
bring it into compliance with this section. The court, upon a finding of a knowing violation of this subsection, 
may impose a civil penalty to be paid to the general fund of the state in an amount not to exceed 15 percent of 
the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed 300 
percent of the original amount improperly withheld from escrow; and

     (C) in the case of a second knowing violation, be prohibited from selling cigarettes to consumers within the 
State (whether directly or through a distributor, retailer or similar intermediary) for a period not to exceed 2 
years.

     Each failure to make an annual deposit required under this section shall constitute a separate violation. The 
violator shall also pay the State's costs and attorney's fees incurred during a successful prosecution under this 
paragraph (3).

[2003 c 342 § 1; 1999 c 393 § 3.]

Notes:

Captions not law -- Effective date -- 1999 c 393: See notes following RCW 70.157.005.

70.157.020
Requirements. (Contingent effective date.)

Any tobacco product manufacturer selling cigarettes to consumers within the State (whether directly or through 
a distributor, retailer or similar intermediary or intermediaries) after May 18, 1999, shall do one of the following:

     (a) become a participating manufacturer (as that term is defined in section II(jj) of the Master Settlement 
Agreement) and generally perform its financial obligations under the Master Settlement Agreement; or

     (b)(1) place into a qualified escrow fund by April 15 of the year following the year in question the following 
amounts (as such amounts are adjusted for inflation) --

1999: $.0094241 per unit sold after May 18, 1999;
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     2000: $.0104712 per unit sold;

     for each of 2001 and 2002: $.0136125 per unit sold;

     for each of 2003 through 2006: $.0167539 per unit sold;

     for each of 2007 and each year thereafter: $.0188482 per unit sold.

(2) A tobacco product manufacturer that places funds into escrow pursuant to paragraph (1) shall receive 
the interest or other appreciation on such funds as earned. Such funds themselves shall be released from 
escrow only under the following circumstances --

     (A) to pay a judgment or settlement on any released claim brought against such tobacco product 
manufacturer by the State or any releasing party located or residing in the State. Funds shall be released from 
escrow under this subparagraph (i) in the order in which they were placed into escrow and (ii) only to the extent 
and at the time necessary to make payments required under such judgment or settlement;

     (B) to the extent that a tobacco product manufacturer establishes that the amount it was required to place 
into escrow in a particular year was greater than the State's allocable share of the total payments that such 
manufacturer would have been required to make in that year under the Master Settlement Agreement (as 
determined pursuant to section IX(i)(2) of the Master Settlement Agreement, and before any of the adjustments 
or offsets described in section IX(i)(3) of that Agreement other than the Inflation Adjustment) had it been a 
participating manufacturer, the excess shall be released from escrow and revert back to such tobacco product 
manufacturer; or

     (C) to the extent not released from escrow under subparagraphs (A) or (B), funds shall be released from 
escrow and revert back to such tobacco product manufacturer twenty-five years after the date on which they 
were placed into escrow.

     (3) Each tobacco product manufacturer that elects to place funds into escrow pursuant to this subsection 
shall annually certify to the Attorney General that it is in compliance with this subsection. The Attorney General 
may bring a civil action on behalf of the State against any tobacco product manufacturer that fails to place into 
escrow the funds required under this section. Any tobacco product manufacturer that fails in any year to place 
into escrow the funds required under this section shall --

     (A) be required within 15 days to place such funds into escrow as shall bring it into compliance with this 
section. The court, upon a finding of a violation of this subsection, may impose a civil penalty to be paid to the 
general fund of the state in an amount not to exceed 5 percent of the amount improperly withheld from escrow 
per day of the violation and in a total amount not to exceed 100 percent of the original amount improperly 
withheld from escrow;

(B) in the case of a knowing violation, be required within 15 days to place such funds into escrow as shall 
bring it into compliance with this section. The court, upon a finding of a knowing violation of this subsection, 
may impose a civil penalty to be paid to the general fund of the state in an amount not to exceed 15 percent of 
the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed 300 
percent of the original amount improperly withheld from escrow; and

     (C) in the case of a second knowing violation, be prohibited from selling cigarettes to consumers within the 
State (whether directly or through a distributor, retailer or similar intermediary) for a period not to exceed 2 
years.

     Each failure to make an annual deposit required under this section shall constitute a separate violation. The 
violator shall also pay the State's costs and attorney's fees incurred during a successful prosecution under this 
paragraph (3).

[1999 c 393 § 3.]
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Notes:

Captions not law -- Effective date -- 1999 c 393: See notes following RCW 70.157.005.

70.157.030
Contingent expiration date — Court action.

If chapter 342, Laws of 2003 is held by a court of competent jurisdiction to be unconstitutional, then RCW 

70.157.020(b)(2)(B) shall be repealed in its entirety. If RCW 70.157.020(b)(2) shall thereafter be held by a 
court of competent jurisdiction to be unconstitutional, then chapter 342, Laws of 2003 shall be repealed, and 
RCW 70.157.020(b)(2)(B) be restored as if no amendments had been made. Neither any holding of 
unconstitutionality nor the repeal of RCW 70.157.020(b)(2)(B) shall affect, impair, or invalidate any other 
portion of RCW 70.157.020 or the application of that section to any other person or circumstance, and the 
remaining portions of RCW 70.157.020 shall at all times continue in full force and effect.

[2003 c 342 § 2.]
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Chapter 70.158 RCW
TOBACCO PRODUCT MANUFACTURERS

RCW Sections
70.158.010 Findings.

70.158.020 Definitions.

70.158.030 Tobacco product manufacturers -- Certification -- Attorney general to publish directory --
Violations.

70.158.040 Nonresident, nonparticipating manufacturers -- Agent for service of process.

70.158.050 Reports, records -- Confidentiality, disclosures, voluntary waivers -- Escrow payments.

70.158.060 Penalties -- Application of consumer protection act.

70.158.070 Attorney general's directory decision to be final agency action -- Due dates for reports, 
certifications, directory -- Rules -- Costs -- Penalties.

70.158.900 Conflict of law -- Severability -- 2003 c 25.

70.158.901 Effective date -- 2003 c 25.

70.158.010
Findings.

The legislature finds that violations of RCW 

70.157.020 threaten the integrity of the tobacco master settlement agreement, the fiscal soundness of the 
state, and the public health. The legislature finds the enacting procedural enhancements will help prevent 
violations and aid the enforcement of RCW 70.157.020 and thereby safeguard the master settlement 
agreement, the fiscal soundness of the state, and the public health. The provisions of chapter 25, Laws of 2003 
are not intended to and shall not be interpreted to amend chapter 70.157 RCW.

[2003 c 25 § 1.]

70.158.020
Definitions.

The following definitions apply to this chapter unless the context clearly requires otherwise.

     (1) "Brand family" means all styles of cigarettes sold under the same trademark and differentiated from one 
another by means of additional modifiers or descriptors, including, but not limited to, "menthol," "lights," "kings," 
and "100s," and includes any brand name alone or in conjunction with any other word, trademark, logo, 
symbol, motto, selling message, recognizable pattern of colors, or any other indicia of product identification 
identical or similar to, or identifiable with, a previously known brand of cigarettes.

     (2) "Board" means the liquor control board.

     (3) "Cigarette" has the same meaning as in RCW 

70.157.010(d).

(4) "Director" means the director of the department of revenue except as otherwise noted.
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     (5) "Directory" means the directory to be created and published on a web site by the attorney general 
pursuant to RCW 70.158.030(2).

     (6) "Distributor" has the same meaning as in *RCW 82.26.010(3), except that for purposes of this chapter, 
no person is a distributor if that person does not deal with cigarettes as defined in this section.

     (7) "Master settlement agreement" has the same meaning as in RCW 70.157.010(e).

(8) "Nonparticipating manufacturer" means any tobacco product manufacturer that is not a participating 
manufacturer.

     (9) "Participating manufacturer" has the meaning given that term in section II(jj) of the master settlement 
agreement.

     (10) "Qualified escrow fund" has the same meaning as in RCW 70.157.010(f).

(11) "Stamp" means "stamp" as defined in **RCW 82.24.010(7) or as referred to in RCW 43.06.455(4).

(12) "Tobacco product manufacturer" has the same meaning as in RCW 70.157.010(i).

(13) "Units sold" has the same meaning as in RCW 70.157.010(j).

(14) "Wholesaler" has the same meaning as in RCW 82.24.010.

[2003 c 25 § 2.]

Notes:

Reviser's note: *(1) RCW 82.26.010 was alphabetized pursuant to RCW 1.08.015(2)(k), changing 
subsection (3) to subsection (8).

**(2) RCW 82.24.010 was amended by 2012 2nd sp.s. c 4 § 1, changing subsection (7) to subsection 
(11).

70.158.030
Tobacco product manufacturers — Certification — Attorney general to publish directory — Violations.

(1) Every tobacco product manufacturer whose cigarettes are sold in this state, whether directly or through a 
wholesaler, distributor, retailer, or similar intermediary or intermediaries, shall execute and deliver on a form 
prescribed by the attorney general a certification to the attorney general, no later than the thirtieth day of April 
each year, certifying under penalty of perjury that, as of the date of such certification, the tobacco product 
manufacturer is either a participating manufacturer; or is in full compliance with RCW 

70.157.020(b)(1), including all payments required by that section or chapter 25, Laws of 2003.

     (a) A participating manufacturer shall include in its certification a list of its brand families. The participating 
manufacturer shall update the list thirty calendar days prior to any addition to or modification of its brand 
families by executing and delivering a supplemental certification to the attorney general.

     (b) A nonparticipating manufacturer shall include in its certification: (i) A list of all of its brand families and 
the number of units sold for each brand family that were sold in the state during the preceding calendar year; 
(ii) a list of all of its brand families that have been sold in the state at anytime during the current calendar year; 
(iii) indicating, by an asterisk, any brand family sold in the state during the preceding calendar year that is no 
longer being sold in the state as of the date of such certification; and (iv) identifying by name and address any 
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other manufacturer of brand families in the preceding or current calendar year. The nonparticipating 
manufacturer shall update the list thirty calendar days prior to any addition to or modification of its brand 
families by executing and delivering a supplemental certification to the attorney general.

     (c) In the case of a nonparticipating manufacturer, the certification shall further certify:

     (i) That the nonparticipating manufacturer is registered to do business in the state or has appointed a 
resident agent for service of process and provided notice as required by RCW 70.158.040;

     (ii) That the nonparticipating manufacturer: (A) Has established and continues to maintain a qualified 
escrow fund; and (B) has executed a qualified escrow agreement that has been reviewed and approved by the 
attorney general and that governs the qualified escrow fund;

     (iii) That the nonparticipating manufacturer is in full compliance with RCW 70.157.020(b)(1) and this 
chapter, and any rules adopted pursuant thereto; and

     (iv)(A) The name, address, and telephone number of the financial institution where the nonparticipating 
manufacturer has established a qualified escrow fund required pursuant to RCW 70.157.020(b)(1) and all rules 
adopted thereunder; (B) the account number of the qualified escrow fund and any subaccount number for the 
state of Washington; (C) the amount the nonparticipating manufacturer placed in the fund for cigarettes sold in 
the state during the preceding calendar year, the date and amount of each deposit, and evidence or verification 
as may be deemed necessary by the attorney general to confirm the foregoing; and (D) the amount and date of 
any withdrawal or transfer of funds the nonparticipating manufacturer made at any time from the fund or from 
any other qualified escrow fund into which it ever made escrow payments pursuant to RCW 70.157.020(b)(1) 
and all rules adopted thereunder.

     (d) A tobacco product manufacturer may not include a brand family in its certification unless: (i) In the case 
of a participating manufacturer, the participating manufacturer affirms that the brand family is to be deemed to 
be its cigarettes for purposes of calculating its payments under the master settlement agreement for the 
relevant year, in the volume and shares determined pursuant to the master settlement agreement; and (ii) in 
the case of a nonparticipating manufacturer, the nonparticipating manufacturer affirms that the brand family is 
to be deemed to be its cigarettes for purposes of RCW 70.157.020(b)(1). Nothing in this section limits or 
otherwise affects the state's right to maintain that a brand family constitutes cigarettes of a different tobacco 
product manufacturer for purposes of calculating payments under the master settlement agreement or for 
purposes of RCW 70.157.020.

(e) A tobacco product manufacturer shall maintain all invoices and documentation of sales and other 
information relied upon for such certification for a period of five years, unless otherwise required by law to 
maintain them for a greater period of time.

     (2) Not later than November 1, 2003, the attorney general shall develop and publish on its web site a 
directory listing all tobacco product manufacturers that have provided current and accurate certifications 
conforming to the requirements of this section and all brand families that are listed in these certifications, 
except as noted below:

     (a) The attorney general shall not include or retain in the directory the name or brand families of any 
nonparticipating manufacturer that has failed to provide the required certification or whose certification the 
attorney general determines is not in compliance with subsection (1)(b) and (c) of this section, unless the 
attorney general has determined that the violation has been cured to the satisfaction of the attorney general.

     (b) Neither a tobacco product manufacturer nor brand family shall be included or retained in the directory if 
the attorney general concludes, in the case of a nonparticipating manufacturer, that: (i) Any escrow payment 
required pursuant to RCW 70.157.020(b)(1) for any period for any brand family, whether or not listed by the 
nonparticipating manufacturer, has not been fully paid into a qualified escrow fund governed by a qualified 
escrow agreement that has been approved by the attorney general; or (ii) any outstanding final judgment, 
including interest, for a violation of RCW 70.157.020(b)(1) that has not been fully satisfied for the brand family 
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or manufacturer.

     (c) The attorney general shall update the directory as necessary in order to correct mistakes and to add or 
remove a tobacco product manufacturer or brand family to keep the directory in conformity with the 
requirements of this chapter. The attorney general shall transmit, by e-mail or other practicable means to each 
wholesaler or distributor, notice of any addition to or removal from the directory of any tobacco product 
manufacturer or brand family. Unless otherwise provided by agreement between the wholesaler or distributor 
and a tobacco product manufacturer, the wholesaler or distributor shall be entitled to a refund from a tobacco 
product manufacturer for any money paid by the wholesaler or distributor to the tobacco product manufacturer 
for any cigarettes of the tobacco product manufacturer still held by the wholesaler or distributor on the date of 
notice by the attorney general of the removal from the directory of that tobacco product manufacturer or the 
brand family of the cigarettes. The attorney general shall not restore to the directory the tobacco product 
manufacturer or the brand family until the tobacco product manufacturer has paid the wholesaler or distributor 
any refund due.

     (d) Every wholesaler and distributor shall provide and update as necessary an electronic mail address to 
the attorney general for the purpose of receiving any notifications as may be required by this chapter.

     (e) A tobacco product manufacturer included in the directory may request that a new brand family be 
certified and added to the directory. Within forty-five business days of receiving the request, the attorney 
general will respond by either: (i) Certifying the new brand family; or (ii) denying the request. However, in cases 
where the attorney general determines that it needs clarification as to whether the requestor is actually the 
tobacco product manufacturer, the attorney general may take more time as needed to clarify the request, to 
locate and assemble information or documents needed to process the request, and to notify persons or 
agencies affected by the request.

     (f) The web site will state that chapter 25, Laws of 2003 applies only to cigarettes including, pursuant to the 
definition of "cigarettes" in chapter 25, Laws of 2003, roll-your-own tobacco.

     (3) It is unlawful for any person (a) to affix a stamp to a package or other container of cigarettes of a 
tobacco product manufacturer or brand family not included in the directory, or to pay or cause to be paid the 
tobacco products tax on any package or container; or (b) to sell, offer, or possess for sale in this state or import 
for sale in this state, any cigarettes of a tobacco product manufacturer or brand family not included in the 
directory.

[2003 c 25 § 3.]

70.158.040
Nonresident, nonparticipating manufacturers — Agent for service of process.

(1) Any nonresident or foreign nonparticipating manufacturer that has not registered to do business in the state 
as a foreign corporation or business entity shall, as a condition precedent to having its brand families included 
or retained in the directory, appoint and continually engage without interruption the services of an agent in this 
state to act as agent for the service of process on whom all process, and any action or proceeding against it 
concerning or arising out of the enforcement of this chapter and RCW 

70.157.020(b)(1), may be served in any manner authorized by law. The service shall constitute legal and valid 
service of process on the nonparticipating manufacturer. The nonparticipating manufacturer shall provide the 
name, address, phone number, and proof of the appointment and availability of the agent to the satisfaction of 
the attorney general.

     (2) The nonparticipating manufacturer shall provide notice to the attorney general thirty calendar days prior 
to termination of the authority of an agent and shall further provide proof to the satisfaction of the attorney 
general of the appointment of a new agent no less than five calendar days prior to the termination of an 
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existing agent appointment. In the event an agent terminates an agency appointment, the nonparticipating 
manufacturer shall notify the attorney general of the termination within five calendar days and include proof to 
the satisfaction of the attorney general of the appointment of a new agent.

     (3) Any nonparticipating manufacturer whose cigarettes are sold in this state, who has not appointed and 
engaged an agent as required in this section, shall be deemed to have appointed the secretary of state as the 
agent and may be proceeded against in courts of this state by service of process upon the secretary of state. 
However, the appointment of the secretary of state as agent shall not satisfy the condition precedent for having 
the brand families of the nonparticipating manufacturer included or retained in the directory.

[2003 c 25 § 4.]

70.158.050
Reports, records — Confidentiality, disclosures, voluntary waivers — Escrow payments.

(1) In addition to the reporting requirements under *RCW 

70.157.010(j) and the rules adopted thereunder, not later than twenty-five calendar days after the end of each 
calendar month, and more frequently if directed by the director, each wholesaler and distributor shall submit 
information the director requires to facilitate compliance with this chapter, including, but not limited to, a list by 
brand family of the total number of cigarettes, or, in the case of roll-your-own, the equivalent stick count for 
which the wholesaler or distributor affixed stamps during the previous calendar month or otherwise paid the tax 
due for the cigarettes. Each wholesaler and distributor shall maintain and make available to the director, all 
invoices and documentation of sales of all nonparticipating manufacturer cigarettes and any other information 
relied upon in reporting to the attorney general or the director for a period of five years.

     (2) Information or records required to be furnished to the department, the board, or the attorney general are 
confidential and shall not be disclosed. However, the director and the board are authorized to disclose to the 
attorney general any information received under this chapter and requested by the attorney general for 
purposes of determining compliance with and enforcing the provisions of this chapter. The director, the board, 
and the attorney general may share with each other the information received under this chapter, and may 
share information with other federal, state, or local agencies, including without limitation the board, only for 
purposes of enforcement of this chapter, RCW 70.157.020, or corresponding laws of other states. If a tobacco 
product manufacturer that is required to establish a qualified escrow fund under RCW 70.157.020 disputes the 
attorney general's determination of what that manufacturer needs to place into escrow, and the attorney 
general determines that the dispute can likely be resolved by disclosing reports from the relevant distributors 
and wholesalers indicating the sales or purchases of the tobacco manufacturer's products, then the attorney 
general shall request voluntary waivers of confidentiality so that the reports may be disclosed to the tobacco 
product manufacturer to help resolve the dispute. If the waivers are provided, then the director and the attorney 
general are authorized to disclose the waived confidential information collected on the sales or purchases of 
cigarettes to the tobacco product manufacturer. However, before the attorney general or the director discloses 
the waived confidential information, the tobacco product manufacturer must provide to the attorney general all 
records relating to its sales or purchases of cigarettes in dispute. The information provided to a tobacco 
product manufacturer pursuant to this subsection (2) shall be limited to brands or products of that manufacturer 
only, may be used only for the limited purpose of determining the appropriate escrow deposit, and may not be 
disclosed by the tobacco product manufacturer.

     (3) The attorney general may require at any time from the nonparticipating manufacturer proof, from the 
financial institution in which the manufacturer has established a qualified escrow fund for the purpose of 
compliance with RCW 70.157.020(b)(1), of the amount of money in the fund, exclusive of interest, the amount 
and date of each deposit to the fund, and the amount and date of each withdrawal from the fund.

     (4) In addition to the information required to be submitted pursuant to RCW 70.158.030, this section, and 
chapters 82.24 and 82.26 RCW, the director, the board, or the attorney general may require a wholesaler, 
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distributor, or tobacco product manufacturer to submit any additional information including, but not limited to, 
samples of the packaging or labeling of each brand family, as is necessary to enable the attorney general to 
determine whether a tobacco product manufacturer is in compliance with this chapter. If the director, the board, 
or the attorney general makes a request for information pursuant to this subsection (4), the tobacco product 
manufacturer, distributor, or wholesaler shall comply promptly.

     (5) A nonparticipating manufacturer that either: (a) Has not previously made escrow payments to the state 
of Washington pursuant to RCW 70.157.020; or (b) has not actually made any escrow payments for more than 
one year, shall make the required escrow deposits in quarterly installments during the first year in which the 
sales covered by the deposits are made or in the first year in which the payments are made. The director or the 
attorney general may require production of information sufficient to enable the attorney general to determine 
the adequacy of the amount of the installment deposit.

[2003 c 25 § 5.]

Notes:

     *Reviser's note: For rules and reporting requirements adopted pursuant to RCW 70.157.010, see WAC 
458-20-264.

70.158.060
Penalties — Application of consumer protection act.

(1) In addition to or in lieu of any other civil or criminal remedy provided by law, upon a determination that a 
wholesaler has violated RCW 

70.158.030(3) or any rule adopted pursuant to this chapter, the director or the board may revoke or suspend 
the license of the wholesaler in the manner provided by chapter 82.24 or 82.32 RCW. Each stamp affixed and 
each sale or offer to sell cigarettes in violation of RCW 70.158.030(3) shall constitute a separate violation. For 
each violation of this chapter, the director or the board may also impose a civil penalty in an amount not to 
exceed the greater of five hundred percent of the retail value of the cigarettes or five thousand dollars upon a 
determination of violation of RCW 70.158.030(3) or any rules adopted pursuant thereto. The penalty shall be 
imposed in the manner provided by chapter 82.24 RCW.

     (2) The attorney general may seek an injunction in superior court to restrain a threatened or actual violation 
of RCW 70.158.030(3) or 70.158.050 (1) or (4) by a person and to compel the person to comply with these 
sections. In any action brought pursuant to this section, the state shall be entitled to recover the costs of 
investigation, costs of the action, and reasonable attorney fees.

     (3) It is unlawful for a person to: (a) Sell or distribute cigarettes or (b) acquire, hold, own, possess, transport, 
import, or cause to be imported cigarettes, that the person knows or should know are intended for distribution 
or sale in the state in violation of RCW 70.158.030(3). A violation of this subsection (3) is a gross 
misdemeanor.

     (4) Any violation of this chapter is not reasonable in relation to the development and preservation of 
business and is an unfair and deceptive act or practice and an unfair method of competition in the conduct of 
trade or commerce in violation of RCW 19.86.020. Standing to bring an action to enforce RCW 19.86.020 for 
violation of this chapter shall lie solely with the attorney general. Remedies provided by chapter 19.86 RCW 
are cumulative and not exclusive.

[2003 c 25 § 6.]
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70.158.070
Attorney general's directory decision to be final agency action — Due dates for reports, certifications, 
directory — Rules — Costs — Penalties.

(1) A determination of the attorney general not to include or to remove from the directory a brand family or 
tobacco product manufacturer shall be final agency action for purposes of review under RCW 

34.05.570(4).

(2) No person shall be issued a license or granted a renewal of a license to act as a wholesaler unless the 
person has certified in writing under penalty of perjury, that the person will comply fully with this section.

     (3) The first reports of wholesalers and distributors are due August 25, 2003. The certifications by a tobacco 
product manufacturer described in RCW 70.158.030(1) are due September 15, 2003. The directory described 
in RCW 70.158.030(2) shall be published or made available by November 1, 2003.

     (4) The attorney general, the board, and the director may adopt rules as necessary to effect the 
administration of this chapter.

     (5) In any action brought by the state to enforce this chapter, the state is entitled to recover the costs of 
investigation, expert witness fees, costs of the action, and reasonable attorney fees.

     (6) If a court determines that a person has violated this chapter, the court shall order any profits, gain, gross 
receipts, or other benefit from the violation to be disgorged and paid to the general fund. Unless otherwise 
expressly provided, the remedies or penalties provided by this chapter are cumulative to each other and to the 
remedies or penalties available under all other laws of this state.

[2003 c 25 § 7.]

70.158.900
Conflict of law — Severability — 2003 c 25.

If a court of competent jurisdiction finds that the provisions of chapter 25, Laws of 2003 and chapter 

70.157 RCW conflict and cannot be harmonized, then the provisions of chapter 70.157 RCW shall control. If 
any section, subsection, subdivision, paragraph, sentence, clause, or phrase of chapter 25, Laws of 2003 
causes chapter 70.157 RCW no longer to constitute a qualifying or model statute, as those terms are defined 
in the master settlement agreement, then that portion of chapter 25, Laws of 2003 shall not be valid. If any 
section, subsection, subdivision, paragraph, sentence, clause, or phrase of chapter 25, Laws of 2003 is for any 
reason held to be invalid, unlawful, or unconstitutional, the decision shall not affect the validity of the remaining 
portions of chapter 25, Laws of 2003 or any part thereof.

[2003 c 25 § 8.]

70.158.901
Effective date — 2003 c 25.

This act is necessary for the immediate preservation of the public peace, health, or safety, or support of the 
state government and its existing public institutions, and takes effect July 1, 2003.

[2003 c 25 § 13.]
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