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ARGUMENT 

This appeal requires the Court to address two separate contracts.  The 

Appellants’ opening brief describes the first: a solemn treaty between the United 

States of America and the Yakama Nation.  The State’s response describes the 

second: a commercial contract between the State of Washington and major tobacco 

companies.  The first agreement is the “supreme law of the land” – entered into 

nearly 160 years ago by the United States to end a crippling war and secure 

millions of acres of land for the western expansion of a young nation.  The second 

is 15 years old and was entered into by the State of Washington to secure payment 

of millions of dollars to settle a civil lawsuit with big tobacco.  The first agreement 

requires the United States to secure for the exclusive use and benefit of the 

Yakama people the lands not taken from the Yakama, and requires the United 

States to guarantee the Yakama people’s right to bring their goods to market 

without restrictions on their travel and trade.  The second contract requires the 

State of Washington to pass laws intended to protect the cigarette market share of 

major tobacco companies and to protect the State’s contract partners from private 

tort liability.   
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The summary judgment order on appeal mentions the Yakama Treaty1 only 

twice in its analysis and conclusion, but discusses the State’s commercial contract 

with big tobacco in great detail.  In entering summary judgment against the 

Yakama Nation and a member-owned business, the order does not cite a single fact 

necessary to interpret the Yakama Treaty.  Instead of the careful Treaty 

interpretation that this Court has required for decades, the order relegates the 

Treaty to an inconsequential document worthy of mention only in passing.  The 

Appellants are entitled to the protections that the United States guaranteed to them 

in their Treaty absent facts demonstrating that those protections do not extend to 

the State’s commercial arrangement.  This is not “unprecedented.”  To the 

contrary, it is what this Court and the United States Supreme Court have mandated 

in a string of cases interpreting this very Treaty – cases that the district court 

improperly ignored.  

  

                                           
1 Treaty between the United States and the Yakama Nation of Indians, 12 

Stat. 951 (June 9, 1855); ADD. 3. 
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I. The District Court Erred When it Granted Summary Judgment 
Without Considering Evidence on the Treaty’s Meaning to the 
Yakama People. 

 
A. The District Court Failed to Conduct the Factual Inquiry 

that this Court has Mandated. 
 

Central to this appeal is the district court’s disregard of the body of case law 

from this Circuit requiring district courts to make a substantive inquiry into the 

intent and circumstances of the Yakama Treaty when ruling on protections 

guaranteed by that Treaty.  Cree v. Waterbury, 78 F.3d 1400, 1404 (9th Cir. 1996) 

(“Cree I”) (“district court must undertake a factual inquiry into the intent and 

understanding of the parties at the time the Treaty was signed to determine the 

meaning of the . . . right.”).  Ignoring this mandate, the district court adopted for 

the first time in this Circuit an entirely different legal standard, favoring the State, 

that imposed on Appellants the burden of: (1) “showing express federal law 

exempting [the] business from state regulation;” and of (2) “offer[ing] case 

authority invalidating application of any state’s escrow statute based on an Indian 

Treaty or any other federal law.”  ER 17.  The district court compounded its error 

when it placed the burden on Appellants to “invalidate” the State law without any 

discussion of the Yakama Treaty language or evidence regarding the intent or 

understanding of the Yakama parties to the Treaty.  ER 17. 
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In doing so, the district court ignored this Court’s and the United States 

Supreme Court’s well-established legal standard:  to evaluate whether a claimed 

treaty right exempts the Yakama Nation or its members from a state-imposed 

economic restriction, district courts must determine the “parties’ intent when they 

signed the treaty.”  Cree I, 78 F.3d at 1403.  “To determine the parties’ intent, the 

court must examine the treaty language as a whole, the circumstances surrounding 

the treaty, and the conduct of the parties since the treaty was signed.”  Id. (citing 

Washington v. Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 

658, 675-76 (1979)).  Moreover, the district court “must interpret a treaty right in 

light of the particular tribe’s understanding of that right at the time the treaty was 

made.”  United States v. Smiskin, 487 F.3d 1260, 1267 (9th Cir. 2007).  

Recognized sources of evidence regarding the parties’ intent and interpretation 

include not only contemporary historic documents, but also:  (1) the testimony of 

tribal elders who have been educated by their ancestors as to the meaning of the 

Yakama Treaty; and (2) the testimony of experts who have studied and analyzed 

the Yakama people and their history, language, and culture.  Cree v. Flores, 157 

F.3d 762, 773-74 (9th Cir. 1998) (“Cree II”). 

These requirements are so fundamental to treaty interpretation cases that this 

Court has held it to be error for a district court to enter summary judgment on an 
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issue of Yakama Treaty rights without such an inquiry.  Cree I, 78 F.3d at 1405.  

Appellants request that this Court confirm the wisdom of these precedential 

holdings, find that it was error for the district court to ignore the appropriate legal 

standard imposed by this Court, reverse the order entered against Appellants [ER 

1-19], and remand to the district court “to examine the Treaty language as a whole, 

the circumstances surrounding the Treaty, and the conduct of the parties since the 

Treaty was signed in order to interpret the scope of [these] right[s].”  Cree I, 78 

F.3d at 1405. 

B. The State Now Agrees that the District Court Was Required 
to Interpret the Treaty in its “Proper Historical Context.” 2 

 
Contrary to its position below, the State now admits that the district court 

was required to consider the “proper historical context” of the Treaty, and tries to 

provide the correct “historical context” for this Court to interpret the Treaty.  

State’s Br. 39-41, ECF No. 19-1.  Yet the State fails to rebut or even address the 

ninety-nine separate facts related directly to the Treaty of 1855 and its 

                                           
2 The State organized its brief into sections that differ from the argument 

Appellants present in their opening brief.  This reply follows the format of 
Appellants’ opening brief.  Footnotes are included in this reply when necessary to 
confirm that all of the State’s arguments are addressed in the reply. This reply 
subsection responds to the State’s argument subsection D(1), and portions of the 
State’s argument subsection C, State’s Br. 39 (“For the word express to have 
meaning, King Mountain’s argument must be at least tied in some reasonable way 
to the Treaty language, in its proper historical context.”) (emphasis in original). 
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interpretation and understanding by the Yakama people and the federal negotiators 

that were before the district court below, but which the district court ignored in its 

order.  See ER 66-115.   

While Appellants appreciate the State’s belated recognition, the “historical 

context” as understood by the State of Washington is of no import.  No Ninth 

Circuit or other binding source of case law places a state’s proffered “historical 

context” above the context provided by tribal elders and experts who have been 

educated on the understanding and interpretation of the tribe at the time the treaty 

was made.  See Smiskin, 487 F.3d at 1267; see also Cree I, 78 F.3d at 1404.  The 

State’s attempt to provide any historical context for the Treaty on appeal, therefore, 

should be ignored. 

C. The Requirement that the Court Conduct a Substantive 
Inquiry into the Intent and Circumstances of the Yakama 
Treaty Was Appellants’ Primary Argument Before the 
District Court. 3 

 
Appellants urged the district court to “undertake a factual inquiry into the 

intent and understanding of the parties at the time the Treaty was signed,” pursuant 

to Cree I, 78 F.3d at 1404.  E.g., ER 63.  The district court refused to do so, as 

demonstrated by its failure to offer a single finding of fact regarding the intent or 

understanding of the Treaty to anyone, much less the Yakama.  See ER 1-19.  Had 

                                           
3 This subsection responds to the State’s argument subsection D(2)(b). 
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the district court issued findings of fact regarding the intent and understanding of 

the Treaty, or any rebuttal facts offered by the State (of which there were none), 

the parties could appeal those findings.  See Cree II, 157 F.3d at 768 (“We review 

de novo the interpretation and application of treaty language.”).  But the district 

court committed reversible error when it elected to completely forgo any analysis 

of the facts presented by Appellants.  Cree I, 78 F.3d at 1405.  The State’s claim 

that Appellants somehow waived this argument below is simply not true.  

In its summary judgment briefing and at oral argument, Appellants presented 

the district court with approximately ninety-nine separate facts related directly to 

the Yakama Treaty and its interpretation and understanding by the Yakama people 

and the federal negotiators.  See ER 66-115.  Moreover, Appellants presented nine 

declarations, executed under the penalty of perjury, including four declarations 

made by tribal members and elders.  See Sohappy Decl., ER 251-259; Ramsey 

Decl., ER 260-266; Meninick Decl., ER 267-276; Wheeler Decl., ER 237-246. 

In the briefing on the cross motions for summary judgment, Appellants 

made it clear that it was providing sufficient “evidence here to enable the Court to 

engage in the commonly-accepted treaty interpretation analysis.”  ER 63.  The 

briefs are replete with Appellants’ discussion of the requirement that the Court 

must conduct factual inquiry into the intent and understanding of the parties at the 
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time the Treaty was signed before deciding whether the State’s escrow statute 

could be applied to Appellants.  E.g., ER 63 (“The Court must also examine, as 

indispensable components of the canons of treaty interpretation: (i) the testimony 

of tribal elders who have been educated by their ancestors as to the meaning of the 

Treaty; and (ii) the testimony of experts who have studied and analyzed the 

Yakama people and their history, language, and culture.”).  The State provided no 

rebuttal.  ER 63-65.  Appellants notified the district court that the State “has not 

attempted, either in this motion or [its] statement of facts, to demonstrate the 

understanding of the Yakama Nation’s members at the time that the 1855 Treaty 

was negotiated.”  ER 48. 

At oral argument, Appellants further clarified that “[t]here’s no dispute over 

these facts as presented to the Court in the motions because the State has not 

offered any evidence on summary judgment related to either the Yakama’s 

understanding of the Treaty or the intent of the federal negotiators at the time it 

was negotiated.”  SER 4.  At no point did Appellants assert that the Court could 

decide the motions for summary judgment purely based on law or without 

accepting or rejecting the facts presented by Appellants. 

Ignoring Appellants’ facts and arguments, the district court, in the three-

page “analysis” section of its order, only once refers to “an” Indian treaty.  ER 17.  
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Recognizing this error, the State attempts to salvage its victory below by claiming 

(erroneously) that Appellants instructed the district court to forgo any fact-finding 

and that this error was Appellants’ “own fault.”  State’s Br. at 56.   

The State argues that the “invited error” doctrine, used almost exclusively in 

the criminal law context, discourages or prohibits a party from setting up an error 

at trial and then complaining of it on appeal.  See United States v. Perez, 116 F.3d 

840, 844-45 (9th Cir. 1997).  The “invited error” doctrine specifically requires that 

a party both “induced or caused the error” and “intentionally relinquished or 

abandoned a known right.”  Id. at 845.  By repeatedly arguing to the district court 

that they had presented sufficient undisputed facts to support judgment in their 

favor, Appellants protected this issue, and repeatedly “invited” the district court to 

avoid error.  The district court declined that invitation, necessitating this appeal. 

The State also asserts that Appellants did not raise or develop these factual 

issues below.  State’s Br. 56.  While Appellants concede the general rule “against 

entertaining arguments on appeal that were not presented or developed before the 

district court,” that rule is meant to ensure that “issues raised for the first time on 

appeal are not decided where ‘there may be facts relevant to the issues which were 

not developed in the record.’”  Conservation Northwest v. Sherman, 715 F.3d 

1181, 1188 (9th Cir. 2013).  There is no question that Appellants 1) raised and 
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developed the argument that the district court was required to conduct fact finding; 

2) provided the district court with the facts necessary to rule in favor of Appellants 

on summary judgment; and 3) argued to the Court that the State’s failure to offer 

any evidence in support of its own motion for summary judgment prohibited 

granting summary judgment in favor of the State.  The State’s argument that 

Appellants failed to present this issue to the district court defies the record.   

II. The Yakama Treaty Is “Express Federal Law” that Exempts 
from State Economic Regulatory Restrictions those Activities that 
Are Protected by the Treaty.4 

 
A. The State Does Not Dispute that the District Court Could 

Not Apply a Federal Law Standard to this State Law Case. 
 

The State purports to recognize the “distinctions between federal law and 

state law” Treaty analysis, and agrees that this state law appeal falls under the 

“lower preemption standard.”  State’s Br. 38.  Therefore, because the district court 

applied the “express exemptive language” standard to this case, the State implicitly 

concedes the district court’s error.  See Ramsey v. United States, 302 F.3d 1074, 

1079 (9th Cir. 2002) (“there is no requirement to find express exemptive language 

before employing the canon of construction favoring Indians”) (emphasis in 

original).  It would be difficult for the State not to agree, as it has already lost this 

very argument before this Court.  Cree I, 78 F.3d at 1403, n.4. 

                                           
4 This subsection responds to the State’s argument subsections C and D. 
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Yet despite this acknowledgment, the State asks this Court to elevate state 

statutes above treaty rights.  State’s Br. 35-40.  It also invites the Court to misapply 

Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973), to shift the burden onto the 

Yakama Nation to prove that the state statute here is somehow “invalid” before the 

Tribe can claim Treaty exemption to state regulation.  E.g., State’s Br. 24 (“the 

burden is on King Mountain to show that the state law at issue is invalid.”).  The 

State, therefore, believes that for King Mountain to prevail on this appeal, it is 

required to demonstrate that the state law is invalid – meaning that it cannot be 

imposed on anyone.  That is not the appropriate legal and factual burden at issue in 

this Treaty interpretation case.   

Mescalero does not support the State’s argument, and has never been so 

interpreted by this Court.  Indeed, this Court has only once cited Mescalero in the 

string of prior cases it has decided that control this appeal.  Specifically, in Cree I, 

this Court cited the general rule of Mescalero in the sentence immediately 

preceding its acknowledgment that a “treaty can constitute such an express federal 

law.”  78 F.3d at 1403.  Mescalero was not cited in Smiskin, nor is it cited in Cree 

II.  The State has offered no authority to support its claim that Mescalero raises the 

state law analysis to the higher federal law level of review, and in so doing 

Case: 13-35360     11/18/2013          ID: 8866312     DktEntry: 25     Page: 17 of 37



12 

 

circumvents the established substantive factual inquiry that this Court has required 

district courts to undertake.  Cree I, 78 F.3d at 1404. 

B. This Court Has Already Rejected the State’s Treaty 
Arguments. 

 
1. The Yakama Treaty – Not State Law - Is the Supreme 

Law of the Land. 
 

To secure what it wanted in the Yakama Treaty, the federal government 

made promises to the Yakama people, and those promises are the supreme law of 

the land.  See United States v. Washington, 157 F.3d 630, 642 (9th Cir. 1998).  The 

government’s commitments to the Yakama successfully ended war between the 

Yakama people and the United States, and secured transfer to the United States of 

ninety percent of the Yakama’s lands.  Smiskin, 487 F.3d at 1265.  Under the 

Treaty, certain rights were affirmed for the Yakama people, including rights 

beyond those rights they would have had without the Treaty and beyond rights that 

other citizens may have.  See Puyallup Tribe v. Dep’t of Game, 391 U.S. 392, 397 

(1968); Tulee v. Washington, 315 U.S. 681, 684 (1942).  To relegate the Treaty to 

an instrument providing nothing more than what the State proposes now defies the 

promise of federal negotiators that “you can rely on all its provisions being carried 

out strictly.”  Yakama Indian Nation v. Flores, 955 F. Supp. 1229, 1243 (E.D. 
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Wash. 1997) (discussing the representation of General Palmer at the Yakama 

Treaty negotiations) (emphasis in original), aff’d sub nom.  Cree II, 154 F.3d 762. 

2. Article II of the Yakama Treaty Is Express Federal 
Law Limiting the State’s Economic Regulatory 
Authority.5 

 
The State asks this Court to overrule decades of precedent when reviewing 

the district court’s treatment of promises the United States made to the Yakama 

people as reflected in Article II.  The State asks that, in interpreting Article II, the 

Court replace the standard of Treaty interpretation it mandated in Smiskin, Cree I 

and II, and other related Ninth Circuit cases by holding that in order to be “express 

federal law” the Treaty must contain language on its face that explicitly: 

 describes the “terms or conditions Yakamas would face once they 

brought their goods off reservation land,” State’s Br. 42;  

 describes “the commercial terms Indians would receive when they 

brought their goods to market,” State’s Br. 51; and  

 “guarantee[s] certain revenues to Yakama members from their 

commercial exchanges with non-members,” id.   

The State argues that the Treaty fails to include these specific commercial terms 

and conditions.  As a result, according to the State, Article II of the Treaty provides 

                                           
5 This subsection responds to the State’s argument subsection D(1). 
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nothing more than “the physical space for the Yakamas to enjoy their reservation 

land and to exclude certain non-members from residing on it.”  State’s Br. 51.  

The State’s brief confirms that its argument below, and on appeal, is purely 

legal – the State urges that this Court for the first time hold that the Treaty text on 

its face must contain an express exemption from state regulation without review of 

the facts necessary to interpret the Treaty text.  But this Court and others have 

rejected this very argument when the State has raised it before in cases addressing 

other Treaty Articles.  Article II requires the same analytical approach as this Court 

requires to interpret all other parts of the Yakama Treaty – an approach that 

confirms that Article II is “express federal law” exempting these Appellants from 

the state economic regulations at issue, or at a minimum sufficiently express to 

require the district court to undertake a factual inquiry into the intent and 

understanding of the parties at the time the Treaty was signed.  The State has itself 

perhaps summed it up best: 

The Attorney General recognizes that a Treaty could contain an 
express statement of federal law preempting a state law, and that the 
Yakama Treaty’s travel provisions have on two occasions been found 
to expressly preempt state travel-related laws. 

 
State’s Br. 38-39.  The State concedes that this Court on at least two occasions has 

held that the Yakama Treaty is an express statement of federal law preempting a 
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state law. 6  If fails to mention that the United States Supreme Court has done so on 

at least three occasions:  

“[T]he treaty must therefore be construed, not according to the 
technical meaning of its words to learned lawyers, but in the sense in 
which they would naturally be understood by the Indians.” This rule, 
in fact, has thrice been explicitly relied on by the Court in broadly 
interpreting these very treaties in the Indians’ favor. 

Fishing Vessel Ass’n, 443 U.S. at 676 (citations omitted).  

The State invites this Court to make the same mistake the district court made 

– interpret the Yakama treaty without recourse to the meaning Article II had and 

                                           
6 The State cites to a number of inapposite cases none of which support the notion 
that the district court or this Court can apply Article II in a state law case without 
conducting the requisite factual inquiry.  Brendale v. Confederated Tribes and 
Bands of Yakima Indian Nation, 492 U.S. 408 (1989) (a plurality opinion 
addressing the Yakama Nation’s assertion of jurisdiction over non-members 
residing on allotted lands within the exterior boundaries of the reservation in light 
of the power to exclude recognized in the Treaty, not addressing whether the State 
could impose state laws infringing on the  Yakama Treaty); Whitefoot v. United 
States, 293 F.2d 658 (Ct. Cl. 1961) (concerning a claim that the federal, not state, 
government had committed a taking adverse to tribal fishing rights); Northern Pac. 
Ry. Co. v. United States, 191 F. 947 (9th Cir. 1911) (concerning claims between 
non-tribal parties regarding an erroneous survey of the reservation, and not 
involving the interpretation of the Treaty); Hoptowit v. C.I.R., 709 F.2d 564 (9th 
Cir. 1983) (concerning an evaluation of the Treaty with regard to federal income 
taxation and using the higher standard applied to federal law, rather than the lower 
state law standard applied here); Cotton Petroleum Corp. v. New Mexico, 490 U.S. 
163 (1989) (concerning a reservation created pursuant to an executive order, rather 
than a treaty, and that involved only an evaluation of “use and occupation” 
language in the executive order, rather than the “exclusive use and benefit” 
language agreed to by Treaty negotiators and adopted in the Yakama Treaty— the 
language at issue in this case). 
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still has for the Yakama people.  The State seeks to have the Court boil down the 

promises reflected in Article II to a single term: that the Yakama people can 

occupy a physical space and exclude some people.  Although that might be a 

“technical meaning of its words to learned lawyers,” history, controlling precedent, 

and the facts before the district court below, prove that the State’s request is not 

what “was understood by the Indians.” 

Both the United States Supreme Court and this Court required the district 

court to construe the Treaty as it “would naturally be understood by the Indians.”   

Fishing Vessel Ass’n, 443 U.S. at 676.  To do so, the district court had no choice 

but to conduct a substantive inquiry into the intent and circumstances of the Treaty 

of 1855.  It had the facts to do so, which Appellants provided through statements of 

fact and declarations.  Appellants’ Br. 34-38 (summarizing evidence of the intent 

and understanding of Article II of the Treaty).  But the district court did not 

conduct any inquiry, substantive or otherwise, when it ruled upon Article II, or any 

other part of the Yakama Treaty.7  Without the required factual record, this Court 

                                           
7 The State’s claim that the United States Supreme Court “interpreted” the 

Yakama Treaty in Washington v. Confederated Tribes of Colville Indian 
Reservation, 447 U.S. 134 (1980) is not correct:  “[Colville] does not explicitly 
address the Treaty’s reserved right to travel.”  Confederated Tribes & Bands of the 
Yakama Nation v. Gregoire, 680 F. Supp. 2d 1258, 1267 (E.D. Wash. 2010) aff’d 
sub nom. Confederated Tribes & Bands of the Yakama Indian Nation v. Gregoire, 
658 F.3d 1078 (9th Cir. 2011). 
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cannot decide what Article II means.  It must therefore reverse the district court’s 

summary disposition of the Article II claim, and require the district court to 

undertake the necessary factual inquiry.  Cree I, 78 F.3d at 1404.  

3. Article III of the Yakama Treaty Is Express Federal 
Law Limiting the State’s Economic Regulatory 
Authority.8 

 
The State concedes that the district court did not engage in any fact finding 

when it entered its order below.  State’s Br. 60 (“the district court correctly 

determined it did not need to engage in fact-finding to decide this case”).  That 

“determination” by the district court effectively overruled controlling precedent of 

this Court and United States Supreme Court, and alone requires reversal.  

Recognizing that a factual analysis was required, the State next asserts that “any 

factual issues surrounding the meaning of the Treaty are not material to the 

outcome here.”  State’s Br. 53.  But this issue has already been decided against the 

State in Cree I and II.   

Ultimately, the State recognizes that if Cree I and II are followed by the 

Court on this appeal, the district court must be reversed.  So the State works to 

distinguish those cases.  But in doing so, it recycles the same arguments that this 

Court rejected in Smiskin.   

                                                                                                                                        
 
8 This subsection responds to the State’s argument subsections D(2)(a)-(f). 
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For example, the State argues that the Yakama people’s longstanding use 

and cultivation of tobacco does not support Appellants’ production of cigarettes, 

because “[t]here is no evidence in the record that Yakama traded in cigarettes in 

1855, as opposed to tobacco.”  State’s Br. 65.  Smiskin is directly on point, dealing 

exclusively with Yakama trade in cigarettes, and in that case this Court extended 

Treaty protections to this trade.  Smiskin, 487 F.3d at 1271. 

The State also argues that the Yakama right to travel does not encompass a 

right to trade.  This argument also has been rejected by this Court:  

we refuse to draw what would amount to an arbitrary line between 
travel and trade in this context, holding, as the Government suggests, 
that the Yakama Treaty does not protect the “commerce” at issue in 
the Smiskins’ case.  We have already established that the Right to 
Travel provision “guarantee[s] the Yakamas the right to transport 
goods to market” for “trade and other purposes.”  Cree II, 157 F.3d at 
769 (emphases added). Thus, whether the goods at issue are timber or 
tobacco products, the right to travel overlaps with the right to trade 
under the Yakama Treaty such that excluding commercial exchanges 
from its purview would effectively abrogate our decision in Cree II 
and render the Right to Travel provision truly impotent. 
 

Id. at 1266-67 (emphasis in original).9  Unable to distinguish Smiskin, the State 

candidly tells the Court that its decision in that case is wrong.  State’s Br. at 20 n.3 

                                           
9  The State devotes an entire subsection of its brief to a request that this 

Court ratify United States v. Baker, 63 F.3d 1478 (9th Cir. 1995).  However, this 
Court has already refused to extend Baker to the Yakama Treaty.  See Smiskin, 487 
F.3d at 1267 (“Baker addressed a different tribe, a different Treaty, and a different 
right.”) 
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(“Smiskin was wrongly decided and should be overturned”) and at 60 n.9 (“the 

Attorney General intends to request that decision’s reversal if the instant case is 

eventually heard en banc”). 

Notably, in its final argument on Article III, the State makes the telling claim 

that that the district court’s failure to engage in a specific factual inquiry should be 

allowed “[b]ecause the market for commercial cigarettes began after the Yakama 

Treaty was signed.”  State’s Br. 64.  That argument was rejected in Smiskin, but if 

it is to be again addressed it would first require a factual analysis, as the State itself 

confirms by way of its lengthy factual citations at pages 53, 54 and 55 of its brief.  

None of the State’s new facts were considered or relied upon by the district court 

below.  The State cannot have it both ways: either no factual inquiry was necessary 

so this argument requires reversal of the order now on appeal, or factual inquiry 

was necessary and the case must be remanded because the district court did not 

conduct the required factual inquiry. 

This Court’s holdings on the extent of Article III’s travel and trade 

protections are unambiguous, as is the Court’s mandate that Article III analysis 

requires a specific factual inquiry.  It is uncontested that the district court did not 

conduct any type of factual inquiry here.  That failure requires reversal of the 

district court’s entry of summary judgment. 
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III. The Yakama Treaty Protects the Yakama People’s Right to 
Travel and Trade Free of State Economic Regulatory 
Restrictions. 10 

 
A. The State Statutes at Issue Are Not “Purely Regulatory.”  

Notwithstanding the constitutional status of treaties as the supreme law of 

the land, the “purely regulatory” exception creates a narrow exception to the 

otherwise “inviolability” of treaty rights.  Smiskin, 487 F.3d at 1269.  The 

exception allows states to extend “pure regulations – restrictions imposed for a 

public purpose unrelated to revenue generation – . . . treaty rights 

notwithstanding.”  Id. at 1269 (emphasis added).  Notably, in seeking to place its 

statutes within the exception, the State has been forced to avoid referring to the 

exception by its proper name – instead, dropping the critical word “purely” and 

referring  several times to the “regulatory” exception.  State’s Br. 66, 68.  This 

Court, however, has clarified that a state imposed restriction must be “purely 

regulatory to supersede an Indian treaty right.”  Smiskin, 487 F. 3d at 1270 

(emphasis in original).   

The “purely regulatory” exception has been evaluated in light of the Yakama 

Treaty in a similar fashion in other contexts.  For example, in Tulee, 315 U.S. at 

684, the Supreme Court examined whether the State of Washington’s fishing 

                                           
10 This subsection responds to the State’s argument subsection E. 
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license fees violated the Treaty rights claimed by the tribal party.  The Court 

concluded that the State’s fees did not fall within the “purely regulatory” 

exception, and thus could not be imposed on tribal members, because they were 

“regulatory as well as revenue producing” and were not indispensable to the 

regulatory purpose of fish conservation.  Id. at 685. 

Although the State claims that “the regulation at issue [is] indispensable to 

the effectiveness of the state’s regulatory framework,” that is simply not true.  

State’s Br. 67.  Cigarettes are legal in the State.  There is no evidence that King 

Mountain cigarettes have any different impact on Washington consumers than any 

other cigarette. 

In a stretch of logic and the Hippocratic Oath, the State admits that 

reimbursement – or “revenue” – is the central purpose of its regulatory scheme, 

asserting that “[i]f a non-participating manufacturer does not establish an escrow 

account, states do not know whether they will have the ability to seek 

reimbursement from that manufacturer for medical expenses, and therefore 

whether they will be able to provide such care in the first place.”  State’s Br. at 67-

68 (emphasis added).  Apparently the State’s position is that it will not provide 

legally required health care “in the first place” if the Treaty exempts King 

Mountain from making escrow deposits.  But the State then admits, the “escrow 
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statute is not primarily revenue-raising.”  State’s Br. 68 (emphasis added).  

Whether the state statute is “primarily” regulatory is not the test – “purely” is the 

standard and one that the State cannot meet here. 

Despite its claim that “more than a dozen” cases have upheld the MSA or 

state escrow statutes that implement big tobacco’s demands under the MSA, the 

State cannot cite a single case in which the MSA or a state escrow statute was 

found to be within the “purely regulatory” exception.  State’s Br. 18.  To the 

contrary, courts have repeatedly acknowledged that the MSA and the 

implementing statutes are not “purely regulatory” and, instead, raise substantial 

revenue for all of the states.  E.g., Tyler v. Douglas, 280 F.3d 116, 117 (2d Cir. 

2001) (“The amount of money to be paid to Vermont pursuant to the Master 

Settlement Agreement will far exceed Medicaid expenditures by the State for 

tobacco-related health conditions.”); Strawser v. Atkins, 290 F.3d 720, 724 (4th 

Cir. 2002) (“West Virginia, North Carolina, and South Carolina, like all other 

states participating in the settlement, stand to receive substantial funds pursuant to 

it.”); id. at 726 (“The total amounts involved cannot be fixed exactly, but the 

patients pursuing these cases allege that West Virginia expects to receive $1.933 

billion, South Carolina $2.3 billion, and North Carolina $4.6 billion, and that these 

payments exceed what each state has paid and expects to pay for Medicaid costs 
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related to tobacco.”); Floyd v. Thompson, 227 F. 3d 1029, 1030 (7th Cir. 2000) 

(“In November 1998, the major tobacco companies and all but four states entered 

into a settlement agreement, known as the Master Settlement Agreement or the 

MSA, valued at a whopping $200 billion or so. This case involves the way that 

Wisconsin’s not inconsiderable share of that settlement—some $5.9 billion, to be 

paid out over the next quarter century—is to be allocated.”); Sanders v. Brown, 

504 F.3d 903, 907 (9th Cir. 2007) (“The MSA requires the four major tobacco 

companies . . . to pay the states billions of dollars each year.”). 

And finally, the State provides several examples of “purely regulatory” State 

laws that it argues would be prohibited under Appellants’ interpretation of their 

Treaty.  Specifically, the State cites laws requiring notices that the sale of tobacco 

products to minors is prohibited, prohibiting cigarette machines from being located 

near places frequented by minors, requiring proof of age, or requiring fire safe 

cigarettes.  State’s Br. 40.  But unlike the State’s escrow statutes, none of these 

laws have any impact on the State’s coffers.  The State’s citation to these cases 

undermines its argument that the escrow statutes are “purely regulatory.”   

In any event, this Court has previously rejected similar arguments that the 

Yakama Nation’s interpretation of the Treaty would prevent the State from 

regulating illegal activities, such as transporting restricted and forbidden goods.  
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See Smiskin, 487 F.3d at 1271.  Specifically, this Court noted that the “restricted 

goods to which the Government refers are regulated for the public safety, not for a 

revenue generating purpose.”  Id.  On the other hand, “cigarettes are generally 

legal.”  Id.  In rejecting the State’s attempt to undermine the Treaty protections 

asserted by the tribal party in Smiskin, the Court relied on the Yakama Nation’s 

expression of interest in preventing overreaching state laws, as follows: 

The Yakama Nation is a sovereign nation, with its own government, 
laws and courts, not a rogue organization or menace to civil order.    
. . . 
The Yakama Nation must and will intercede as litigant or amicus to 
protect its members’ treaty right to travel when the federal 
government overreaches, as it has here.  But the Nation has no interest 
in promoting, condoning, or protecting activities by its members that 
pose real dangers to public health, public safety, natural resources, or 
public infrastructure.  The Nation has no such interest not only 
because irresponsible overreaching on its part would likely prompt 
Congress to exercise its constitutional/ political power to abrogate or 
limit the treaty right to travel, but also because the Yakama Nation 
and its members share the interest all citizens have in public health, 
public safety, conservation and equitable exploitation of natural 
resources, and adequate public infrastructure. 
 

487 F.3d at 1271.  Nothing has changed in the six years since this Court 

recognized these important interests of the Yakama Nation and its people. 
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B. The State Does Not Dispute that the Yakama Treaty 
Applies Regardless of Whether the Products Traded Are 
Principally Generated from the Use of Reservation Land 
and Resources. 

 
One of the fundamental errors committed by the district court was its 

conclusion that because, in the court’s opinion, the products at issue in this suit 

were not “directly derived from trust land,” the Appellants could not succeed on 

their Treaty claims.  ER 18.  In their opening brief, Appellants provided sufficient 

legal authority to support reversal of this error.  Appellants’ Br. 33-37; see Yakama 

Indian Nation, 955 F. Supp. at 1238 (finding that the Yakama people’s “way of life 

depended on goods that were not available in the immediate area”); Smiskin, 487 

F.3d at 1268-69 (“[T]here is evidence from the time of treaty suggesting that the 

Yakamas then understood the right to travel to extend beyond tribal goods . . . we 

disagree with the Government’s argument that the Yakamas’ treaty right to travel 

protects only collectively owned or reservation derived goods”).  The State failed 

to respond to Appellants arguments on this issue.  Given this Court’s controlling 

decision in Smiskin, the Court should reverse the district court’s holding that the 

Yakama Treaty cannot protect goods unless they are “directly derived from trust 

land.” 
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IV. The MSA Contract Between the State and Big Tobacco Is 
Irrelevant to the Treaty Interpretation Issues Before the Court on 
this Appeal.11 

 
The State asks this Court to hold, as a matter of law, that a commercial 

contract between the State and private industry, and a State statute enacted to fulfill 

the State’s obligations under that contract, are the supreme law of the land.  

Specifically, the State devotes over half of its response brief arguing that “the 

burden is on King Mountain to show that the state law at issue is invalid.”  State’s 

Br. 13.  But the validity, vel non, of the state law is not the issue, nor has it ever 

been the issue in any of the Yakama Treaty cases decided by this Court and others.  

Even a valid State law is not supreme to a Treaty or other source of federal law.  

See U.S. Const. art. VI, cl. 2.  To the contrary, these statutes, even if “valid,” are 

unenforceable against Appellants.   

After setting up the straw man claim that Appellants must invalidate the 

MSA and the implementing statutes to prevail, the State then knocks the straw man 

down by citing “more than a dozen” cases dealing with cigarette manufacturers’ 

challenges to the MSA or the state statutes implementing the MSA.  State’s Br. 18.  

But the results in those cases do not matter.  In every case cited by the State for this 

proposition, the plaintiffs sought to invalidate the MSA and state implementing 

                                           
11 This subsection responds to the State’s argument subsections A, B, and F. 
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statutes based on statutes of general applicability – such as the Sherman Antitrust 

Act – or based on constitutional challenges – such as the commerce clause, equal 

protection clause, procedural due process, or free speech rights.  See, e.g., Grand 

River Enters. Six Nations Ltd. v. Beebe, 574 F.3d 929 (8th Cir. 2009) (holding that 

the Arkansas escrow requirement does not violate the Sherman Act, commerce 

clause, equal protection, procedural due process, or free speech).  These cases are 

of no import here.  Appellants do not seek to “invalidate” the MSA or the 

Washington State Escrow Statutes and no case cited by the State requires 

Appellants to “invalidate” the MSA or the escrow statutes as a whole in order to 

engage in Treaty protected activities.   

The State’s reference to a single case challenging the MSA based on 

“sovereignty or treaty rights claims” is similarly flawed.  Specifically, the State 

cites Muscogee (Creek) Nation v. Henry, 867 F. Supp. 2d 1197 (E.D. Okla. 2010), 

and its appeal, Muscogee (Creek) Nation v. Pruitt, 669 F.3d 1159 (10th Cir. 2012), 

for the proposition that federal courts have rejected tribal treaty-based challenges 

to the MSA and escrow statutes.  Critically, however, Muscogee v. Henry was not 

based on a conflict between the escrow statutes and any specific portion of a treaty, 

and thus did not involve an examination of facts related to the intent and 

understanding of the tribe and federal negotiators.  Muscogee v. Henry, 867 F. 
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Supp. 2d. at 1209-10 (“The Nation also argues it is entitled to tax-exempt status 

pursuant to ‘numerous treaties, including the Treaty with the Creeks.”).  

Furthermore, as this Court has observed, citation to cases involving other tribes 

and other treaties are not controlling on the factual inquiry required when 

interpreting the Yakama Treaty.  Smiskin, 487 F.3d at 1267 (“The Supreme Court’s 

jurisprudence makes it clear, however, that we must interpret a treaty right in light 

of the particular tribe’s understanding of that right at the time the treaty was made, 

and Baker addressed a different tribe, a different treaty, and a different right.”).  

Moreover, the Tenth Circuit’s opinion in Muscogee v. Pruitt does not mention the 

word “treaty” even once, let alone refer to any specific treaty provision. 669 F.3d 

1159.  It did not have to because – unlike the present case – the court did not need 

to conduct a factual inquiry into the intent and understanding of the treaty. 

CONCLUSION 

It is beyond dispute that the district court failed to conduct the required 

factual inquiry into the Treaty rights guaranteed to the Yakama Nation, its 

members, and its members’ businesses.  Had the district court honored this Court’s 

precedent, it would have found that the Yakama Treaty prohibits the state 

economic regulation of the Yakama that at issue in this case.  At a minimum there 

is a genuine issue of material fact on these issues, requiring that the district court’s 
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entry of summary judgment be reversed and the case remanded for further 

proceedings. 
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