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i 

 

CORPORATE DISCLOSURE STATEMENT 
 

Plaintiff-Appellant Confederated Tribes and Bands of the Yakama Nation is 

a sovereign Indian Nation and has no parent company, and no public company has 

any ownership interest in it. 

Plaintiff-Appellant King Mountain Tobacco Company, Inc. has no parent 

company, and no public company has any ownership interest in it. 
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REQUEST FOR ORAL ARGUMENT 

Plaintiffs-Appellants the Confederated Tribes and Bands of the Yakama 

Nation and King Mountain Tobacco Company, Inc. respectfully request oral 

argument.  This case involves a Treaty approved by the United States Senate and 

signed by the President of the United States.1  At issue are the Treaty protections 

and guarantees promised by the United States to the Yakama people.  Both the 

United States Supreme Court and this Court consistently have confirmed and 

enforced these Treaty rights.  Despite this controlling precedent, the district court 

entered summary judgment against the Yakama Nation and this Yakama business 

without considering evidence on the meaning of the Treaty to the Yakama people.  

In doing so the district court created a new test that, for the first time, would 

require judicial determination of the source of trade goods, and the percentage 

content of the source of materials incorporated into goods traded, before Treaty 

rights apply.  Oral argument will allow the parties to address to the Court these and 

other issues discussed in the briefs yet needing additional argument, and will 

significantly aid this Court’s decisional process.  Fed. R. App. P. 34(a)(2)(C), Add. 

1.

                                           
1 Although the treaty is entitled “Treaty with the Yakimas,” [12 Stat. 951 (1855), 
Add. 3-9] the official spelling is “Yakama.”  Ramsey v. United States, 302 F.3d 
1074, 1076 n.1 (9th Cir. 2002). 
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JURISDICTIONAL STATEMENT 
 

I. Federal District Court Jurisdiction. 

The United States District Court for the Eastern District of Washington had 

original jurisdiction over Appellants’ claims because the claims present a federal 

question that arises under the laws and a Treaty of the United States.  28 U.S.C. § 

1331, Add. 12.  In addition, the district court had original jurisdiction because the 

Confederated Tribes and Bands of the Yakama Nation, a federally recognized 

Indian tribe, filed the action.  28 U.S.C. § 1362, Add. 11. 

II. Jurisdiction on Appeal. 

The Ninth Circuit Court of Appeals has appellate jurisdiction over this 

appeal pursuant to 28 U.S.C. Section 1291 [Add. 13] because the district court’s 

grant of summary judgment constitutes a final decision of a district court of the 

United States.  See Order re Summary Judgment Motion (April 5, 2013) [ER 1-19]; 

Judgment in a Civil Case (April 5, 2013) [ER 20]; Plaintiff King Mountain 

Tobacco Company Inc.’s Notice of Appeal (April 24, 2013) [ER 43-46] and 

Yakama Nation’s Notice of Appeal (May 6, 2013) [ER 39-42].    
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ISSUES PRESENTED FOR REVIEW 

1. Whether the district court erred when it granted summary judgment 

against the Yakama Nation and this Yakama business based solely on the text of 

the Yakama Treaty, without considering evidence on the Treaty’s meaning to the 

Yakama people.  

2. Whether the Yakama Treaty is an “express federal law” that exempts 

from state economic regulatory restrictions those activities that are protected by the 

Treaty. 

3.  Whether the Yakama Treaty protects the Yakama people’s right to 

travel and trade free of state economic regulatory restrictions regardless of whether 

the products traded are principally generated from the use of reservation land and 

resources. 
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STATEMENT REGARDING ADDENDUM 

An addendum containing pertinent constitutional provisions, statutes, rules 

and legislative history is bound with this brief. 
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STATEMENT OF THE CASE 

The Confederated Tribes and Bands of the Yakama Nation and King 

Mountain Tobacco Company, Inc. sued the Attorney General of the State of 

Washington seeking declaratory and injunctive relief enjoining the State of 

Washington from violating the guarantees and protections secured to the 

Appellants by the Yakama Treaty of 1855 between the Confederated Tribes and 

Bands of the Yakama Nation and the United States.  Appellants’ complaint 

challenges the Attorney General’s enforcement of state financial and regulatory 

requirements on businesses within the Yakama Nation in violation of the Yakama 

Treaty.  Wash. Rev. Code § 70.157.010(j) - .020(b), Add. 15-19. 

Ignoring the requirement that to interpret the Yakama Treaty the court must 

consider evidence on the meaning of the Treaty to the Yakama Nation and its 

members, the United States District Court for the Eastern District of Washington 

ruled that the Treaty on its face is not sufficiently “express” to preclude application 

of the challenged state regulations on the Nation and its members.  Based on that 

holding the district court granted the Appellee’s motion for summary judgment. 
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STATEMENT OF THE FACTS 

I. The 1855 Yakama Treaty Protects the Yakama People’s Historic 
Cultivation and Trade of Tobacco. 
 
Since long before the Treaty of 1855 between the Confederated Tribes and 

Bands of the Yakama Nation and the United States or the existence of the State of 

Washington, the people of the Yakama Nation used their lands for farming and 

agricultural purposes, including the cultivation of tobacco.  ER 86 at ¶¶ 79-81, ER 

88 at ¶ 83.  The Yakama people have always been “inveterate traders” with 

extensive trading practices and territory.  Yakama Indian Nation v. Flores, 955 F. 

Supp. 1229, 1238 (E.D. Wash. 1997), aff’d sub nom. Cree v. Flores, 157 F.3d 762 

(9th Cir. 1998) (“Cree II”); ER 82-83 at ¶¶ 64-68, ER 88-89 at ¶¶ 90-94.  Their 

trading practices included trade with travelers entering Yakama territory, as well as 

trade that occurred well beyond their lands.  ER 82-83 at ¶¶ 64-68, ER 88-89 at ¶¶ 

92-93; Yakama Indian Nation, 955 F. Supp. at 1238.  The Yakama people’s “way 

of life depended on goods that were not available in the immediate area.”  Yakama 

Indian Nation, 955 F. Supp. at 1238; ER 88-89 at ¶ 93; see United States v. 

Smiskin, 487 F.3d 1260, 1268 (9th Cir. 2007) (finding that “it is likely that the 

Yakamas transported not only their own goods but also goods produced by other 

tribes in the network”). 
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Based upon their historic trading practices and the promises made to the 

Yakama people by the federal government during the Treaty negotiations at the 

Walla Walla Council, the Yakama people always understood that they would be 

allowed to harvest the resources of their land and trade those resources in the same 

way in which they had traditionally done so.  ER 79-82 at ¶¶ 55, 59-61, ER 83-85 

at ¶¶ 70, 75-76, ER 89-91 at ¶¶ 95, 99-100; Cree II, 157 F.3d at 769 (affirming the 

district court’s finding that the Yakama people “understood the Treaty to grant 

them valuable rights that would permit them to continue in their ways”).   

The Yakama people also understood that the “new land” on which they 

would settle would truly and unequivocally be their own land: they would be able 

to use that land to raise their families, cultivate crops, and engage in their 

traditional practices of trade and travel; and they were promised the Treaty right to 

do so for their exclusive use and benefit without economic restrictions or 

preconditions being imposed by federal or other governments.  ER 79-82 at ¶¶ 55, 

59-61, ER 83-84 at ¶¶ 69-71, ER 85 at ¶¶ 75-77, ER 89-91 at ¶¶ 95, 99-100; 

Yakama Indian Nation, 955 F. Supp. at 1248, 1251, 1253 (finding that the Yakama 

people understood the Treaty to reserve their “right to travel the public highways 

without restriction for purposes of hauling goods to market” and to “retain their 

right to travel outside reservation boundaries, with no conditions attached” even as 
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they “engage in future trading endeavors”) (emphasis in original).  The Yakama 

people also understood that the right to travel and trade included all goods, not just 

those derived from on-reservation resources.  Smiskin, 487 F.3d at 1268 (“Here, 

there is evidence from the time of treaty suggesting that the Yakamas then 

understood the right to travel to extend beyond tribal goods.”).   

The Yakama people’s understanding of these sacred Treaty terms is 

consistent with the unequivocal promises made by the federal Treaty negotiators.  

ER 73 at ¶¶ 26-28, ER 74 at ¶ 33, ER 83-84 at ¶¶ 69-72.  Federal Treaty 

negotiators explained to the Yakama people that “entering into the Treaty would 

not infringe upon or hinder their tribal practice” and “was presented as a means to 

preserve Yakama customs and prevent further encroachments by white settlers, 

while at the same time providing tribes with modern accoutrements to enhance 

their standard of living and fortify their resources.”  Yakama Indian Nation, 955 F. 

Supp. at 1244.  In agreeing to cede large geographic areas to the federal 

government, the Yakama people were promised by federal negotiators that “you 

can rely on all its provisions being carried out strictly.”  Id. at 1243 (discussing the 

representations of General Palmer at the Walla Walla council) (emphasis in 

original).  
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Pursuant to their historic practices and Treaty rights, the Yakama people and 

their tribal corporations continue to harvest the resources of the land and trade 

them and other goods to this very day.  ER 82-83 at ¶ 66, ER 91 at ¶¶ 101-102.  

Appellant King Mountain is just such a tribal corporation, organized and existing 

under the laws of the Yakama Nation.  ER 67-68 at ¶ 5.  King Mountain is owned 

and operated by Delbert Wheeler, a life-long enrolled member of the Yakama 

Nation.  ER 67-68 at ¶¶ 4, 6.  King Mountain grows tobacco and manufactures 

tobacco products on trust lands within the boundaries of the Yakama Nation.  ER 

68 at ¶¶ 7-8, 10, ER 91 at ¶ 102.  King Mountain has worked diligently to cultivate 

its products using traditional growing methods, and incorporates tobacco grown on 

the Yakama Nation into its products.  ER 68 at ¶ 9, ER 92 at ¶¶ 106-108.  As King 

Mountain has grown, so has the amount of Yakama Nation grown tobacco 

available to blend into its tobacco products.  In 2011, nearly forty percent of the 

tobacco in King Mountain cigarettes was grown on the Yakama Nation.  ER at 4. 

II. Washington State Escrow Statutes Impose State Regulation and 
Economic Restrictions on Appellants in Violation of the Yakama 
Treaty. 

 
The State of Washington has enacted Wash. Rev. Code Chapter 70.158 

which creates a directory of approved tobacco brands that is maintained and 

published by the Washington State Attorney General.  Wash. Rev. Code § 

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 17 of 78



9 

 

70.158.030(2) (2003), Add. 20-22.  Any tobacco brand that is not included on the 

directory may not be sold in the State.  Wash. Rev. Code § 70.158.060(3) (2003), 

Add. 25; 70.158.030(3), Add 20-22.  In order to be included on the directory, 

tobacco product manufacturers must annually certify, under penalty of perjury, 

compliance with Washington state statutes.  Wash. Rev. Code § 70.158.030(1)-(2), 

Add. 20-22; see also Wash. Rev. Code § 70.157.020(b)(3) (2003) (requiring 

annual certification and reporting by tobacco product manufacturers), Add. 17-19; 

Wash. Rev. Code § 70.158.050(1) (2003) (requiring wholesalers and distributors to 

file monthly reports), Add. 23-24; ER 94 at ¶ 117, ER 97 at ¶ 129, ER 98-101 at ¶¶ 

135-145, ER 101-102 at ¶¶ 150-151. 

Washington enforces these laws in part through the threat of potential 

criminal liability.  Wash. Rev. Code § 70.158.030(3), Add. 20-22.  That statute 

subjects a person to potential civil fines, criminal liability, and liability under the 

Washington Consumer Protection Act.  Wash. Rev. Code § 70.158.060, Add 25. 
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SUMMARY OF THE ARGUMENT 

Summary judgment against the Yakama Nation and its members, on Treaty 

issues is improper because when district courts are called upon to interpret the 

Treaty, they must consider evidence showing how the Indians understood the 

Treaty and their rights and guarantees under the Treaty.  Here, the district court 

erred when it granted summary judgment against Appellants based on the text of 

the Yakama Treaty alone, without considering evidence to interpret the Treaty as 

required by controlling Supreme Court and Ninth Circuit Court of Appeals 

precedent. 

Proper interpretation of the Yakama Treaty under controlling treaty canons 

of construction confirms that the Yakama Treaty is express federal law exempting 

the Yakama Nation, the Yakama people and their Yakama businesses from 

economic regulatory restrictions imposed by Washington state law. 

The district court erred when it adopted a new rule requiring federal courts 

to determine whether a product is principally generated from the use of Yakama 

reservation land and resources before extending Yakama Treaty protections to the 

Yakama people when they trade in that product. 
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STANDARD OF REVIEW AND BURDEN OF PROOF 

This Court reviews de novo the interpretation and application of treaty 

language.  Cree II, 157 F.3d at 768.  A district court’s grant of summary judgment 

is also reviewed de novo.  Fort Belknap Indian Cmty. v. Mazurek, 43 F.3d 428, 432 

(9th Cir.1994).   

Summary judgment is appropriate where “there is no genuine issue as to any 

material fact and [] the movant is entitled to judgment as a matter of law.”  Fed. R. 

Civ. P. 56(a), Add. 2.  In conducting its de novo review, this Court must view the 

evidence in the light most favorable to the Appellants, who are the non-moving 

parties, to determine whether there are any genuine issues of material fact and 

whether the district court correctly applied the relevant substantive law.  Ramsey, 

302 F.3d 1074.  

Although non-discriminatory state tax and other regulatory laws applied to 

Indians outside of Indian country are presumed valid absent express federal law to 

the contrary, the Yakama Treaty constitutes such an express federal law to the 

contrary.  Cree v. Waterbury, 78 F.3d 1400, 1402-03 (9th Cir. 1996) (“Cree I”).  

Appellee bears the burden of proving that the Treaty is not “express federal law to 

the contrary” because in interpreting a treaty between the United States and an 

Indian tribe, the Court must interpret the treaty “in the sense in which [the treaty 
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language] would naturally be understood by the Indians.”  Washington v. 

Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675-76 

(1979) (internal quotation marks omitted).  Treaties are “broadly interpret[ed]” in 

favor of Indian tribes.  Id. 
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ARGUMENT 

I. The District Court Erred When it Granted Summary Judgment 
Based Solely on the Text of the Yakama Treaty, Without 
Considering Evidence on the Treaty’s Meaning to the Yakama 
People.  
 
A. The District Court Committed Reversible Error When it Granted 

Summary Judgment Without Conducting the Required Factual 
Inquiry. 

 
In granting Appellee’s motion for summary judgment, the district court 

disregarded the body of case law from this Circuit requiring the district court to 

make a substantive inquiry into the intent and circumstances of the Yakama Treaty.  

Instead of undertaking this required substantive inquiry, the district court imposed 

an entirely different legal standard that required Appellants to prove an express 

exemption in the plain language of the Treaty.  ER 16-17.  Specifically, the district 

court erred when it imposed on Appellants the burden of “showing express federal 

law exempting [the] business from state regulation;” erred when it imposed upon 

Appellants the burden of “offer[ing] case authority invalidating application of any 

state’s escrow statute based on an Indian Treaty or any other federal law;” and 

erred when it shifted these burdens without any discussion of the Yakama Treaty 

language or evidence regarding the intent or understanding of the Yakama parties 

to the Treaty.  ER 17.   
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In doing so, the district court ignored this Court’s well-established legal 

standard that, in order to evaluate whether a claimed treaty right exempts the 

Yakama Nation or its members from a state-imposed economic restriction, the 

“district court must undertake a factual inquiry into the intent and understanding of 

the parties at the time the Treaty was signed to determine the meaning of the . . . 

right.”  Cree I, 78 F.3d at 1404.  Failure to undertake such a factual inquiry 

amounts to reversible error.  Id. at 1405. 

Both the Supreme Court and the Ninth Circuit Court of Appeals have 

discussed at length the legal standard imposed upon district courts when they are 

called upon to interpret the rights reserved by Indian Tribes in their treaties with 

the United States and, in particular, the Yakama Treaty.  Fundamentally, the “text 

of an Indian treaty must be construed as the Indians would naturally have 

understood it at the time of the treaty, with doubtful or ambiguous expressions 

resolved in the Indians’ favor.”  Smiskin, 487 F.3d at 1264 .  These treaty canons of 

construction have been specifically and repeatedly applied to the Yakama Treaty.  

Id. at 1264-65 (“The Supreme Court has repeatedly applied this rule of treaty 

construction in construing Article III of the Yakama Treaty.”); Cree II, 157 F.3d at 

769 (“Any doubtful expressions in the Treaty should be resolved in the Yakamas’ 

favor.”).  These interpretative treaty canons are different from statutory canons of 
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construction:  “standard principles of statutory interpretation do not have their 

usual force in cases involving Indian law.”  Montana v. Blackfeet Tribe, 471 U.S. 

759, 766 (1985); see Tulee v. Washington, 315 U.S. 681, 684-85 (1942) (“It is our 

responsibility to see that the terms of the treaty are carried out, so far as possible, 

in accordance with the meaning they were understood to have by the tribal 

representatives at the council and in a spirit which generously recognizes the full 

obligation of this nation to protect the interests of a dependent people.”). 

When applying these treaty canons of interpretation to the question of 

whether a treaty exempts a tribe or its members from a state-imposed economic 

restriction, district courts are required to determine the “parties’ intent when they 

signed the treaty.”  Cree I, 78 F.3d at 1403.  “To determine the parties’ intent, the 

court must examine the treaty language as a whole, the circumstances surrounding 

the treaty, and the conduct of the parties since the treaty was signed.”  Id. (citing 

Fishing Vessel, 443 U.S. at 675-76).  Moreover, the district court “must interpret a 

treaty right in light of the particular tribe’s understanding of that right at the time 

the treaty was made.”  Smiskin, 487 F.3d at 1267.  Recognized sources of evidence 

regarding the parties’ intent and interpretation include not only contemporary 

historic documents, but also:  (1) the testimony of tribal elders who have been 

educated by their ancestors as to the meaning of the Yakama Treaty; and (2) the 
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testimony of experts who have studied and analyzed the Yakama people and their 

history, language, and culture.  Cree  II, 157 F.3d at 773-74 (noting that “testimony 

of this sort by Yakama elders has been sanctioned for over twenty years”). 

The requirement that these sources be applied whenever a treaty issue is 

before the district court is so important that this Court has held it to be error for a 

district court to enter summary judgment on an issue of Yakama Treaty rights 

without taking testimony from Yakama tribal members on the meaning of the 

Treaty.  Cree I, 78 F.3d at 1405 (“We REVERSE and REMAND to the district 

court to examine the Treaty language as a whole, the circumstances surrounding 

the Treaty, and the conduct of the parties since the Treaty was signed in order to 

interpret the scope of the highway right.”).  Conversely, where the district court 

“undertook a careful inquiry into the intentions of the parties at Walla Walla and, 

given the evidence, its interpretation is certainly plausible,” its grant of summary 

judgment was upheld.  Cree II, 157 F.3d at 774; see Smiskin, 487 F.3d at 1265 

(discussing the Ninth Circuit’s reliance on the district court’s extensive 

examination of the intentions of the parties to the Yakama Treaty and 

consideration of extensive expert testimony and exhibits in Cree II). 

But here, ignoring these well-established canons of treaty construction and 

the “careful inquiry” requirements imposed by the Ninth Circuit, the district court 
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failed to examine the Yakama Treaty or any of Appellants’ proffered undisputed 

material facts regarding the intent and meaning of the Treaty.  ER 15-19.  Instead, 

the district court in its “analysis” and “conclusion” sections never mentions the 

Yakama Treaty, only once mentions “an” Indian treaty, and then does so without 

any discussion of treaty intent or meaning.  ER 17.  Critically, in granting summary 

judgment against the Yakama Nation and this Yakama business, the district court 

failed to discuss or offer any explanation as to why it chose not to apply the 

required treaty canons of construction that this Court insists must be followed 

when interpreting the Yakama Treaty.  The district court’s grant of summary 

judgment without conducting the required factual inquiry amounted to reversible 

error.  Cree I, 78 F.3d at 1405. 

B. The District Court Erred When it Applied the Stricter Federal 
Law Standard to this State Law Challenge. 

 
The district court failed to recognize that when a court addresses the 

Yakama Treaty’s impact on the enforceability of state laws it must apply a 

different test than that required when addressing the Treaty’s impact on federal 

laws.  ER 17 (“The principle in Mescalero applies to King Mountain.”).  The 

distinction between the federal and state standards arises because states “interact 

with the tribes in a more limited capacity.”  Ramsey, 302 F.3d at 1078.  Failing to 

note this distinction, the district court erroneously employed the stricter “federal” 
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standard in this “state law” case.  Id. at 1078-79.  This error led the district court 

improperly to ignore the required interpretive treaty canons and to fail to consider 

evidence addressing the Treaty’s meaning to the Yakama people.  

Instead of recognizing the distinction this Court enunciated in Ramsey, the 

district court relied solely on the purely legal standard contained in Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973).  But Mescalero is not a treaty 

case, and at best only requires that a federal statute contain an express exemption 

of state law.  The district court cited only to Mescalero’s generalized dicta that 

“[a]bsent express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to nondiscriminatory state law 

otherwise applicable to all citizens of the State.”  411 U.S. at 148-49.  But as noted, 

Mescalero did not involve the interpretation of a treaty, and instead considered 

whether a federal statute preempted the state’s nondiscriminatory regulation of off-

reservation tribal activities.  But the Washington statutes at issue here are 

discriminatory.  Accord Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 

335 (1977) (rejecting as discriminatory a state law prohibiting Washington 

businesses from engaging in commerce in North Carolina unless they abandoned 

superior Washington state approved apple grading standard).  And the Washington 

statutes at issue here are pre-empted by Treaty, not federal statute. 

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 27 of 78



19 

 

Specifically, in the passage cited by the district court, the Supreme Court in 

Mescalero was discussing whether Congress by statute had granted the tribe an 

off-reservation tax exemption.  411 U.S. 145 at 156.  Mescalero did not concern 

the rights claimed by a tribe under a treaty and, as a result, did not need to consider 

the interpretative treaty canons that apply to the present case.  Notably, in the forty 

years since the Supreme Court decided Mescalero, not once have either the 

Supreme Court’s or this Circuit’s opinions referred to Mescalero as trumping or 

otherwise allowing a district court to forego the examination of “the treaty 

language as a whole, the circumstances surrounding the treaty, and the conduct of 

the parties since the treaty was signed.”  Cree I, 78 F.3d at 1403 (citations 

omitted).  To the contrary, this Court repeatedly has held that where a Treaty is at 

issue, an Indian party is not required to prove that an “express” exemption from 

state law is contained in the plain language of the treaty.  See Cree I, 78 F.3d at 

1403 n.4; Ramsey, 302 F.3d at 1079.   

Where a tribe and its members are exempt from a state law, the required 

review is entirely different from the legal standard imposed when examining 

exemption from a federal law.  The “federal” standard, which was imposed on 

Appellants by the district court here, “requires a definite expression of exemption 

stated plainly in a statute or treaty before any further inquiry is made or any cannon 
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of interpretation employed.”  Id. at 1076.  But when reviewing challenges to state 

law, “there is no requirement to find express exemptive language before employing 

the canon of construction favoring Indians.”  Id. at 1079 (emphasis in original).  

The district court erred by applying federal law analysis when reviewing the scope 

of a state law restriction on Treaty rights. 

Moreover, the State of Washington has previously lost the argument that the 

Yakama Treaty must contain a “definitely expressed” exemption from a state-

imposed fee.  Cree I, 78 F.3d at 1403.  In Cree I, the State of Washington claimed 

that “the Yakama bear the burden of proving a tax exemption in the Treaty.”  Id.  

Specifically, in Cree I the State argued that its imposition of licensing fees and 

permitting requirements on Yakama members implemented a federal policy and 

“consequently the fees [were] valid unless the Treaty creates a ‘definitively 

expressed’ exemption.”  Id. n.4.  This Court expressly rejected that argument and 

held:  1) that application of treaty canons of construction was required; and 2) that 

it was not the Yakamas parties’ burden to prove an express exemption in the plain 

language of the Treaty.  Id.  Yet in this case the State once again made this same 

argument: that a “definitively express” exemption from the state fee must be 

contained on the face of the Treaty.  Having lost on that argument in Cree I, 

reviving it in this case not only is contrary to law, but also barred by issue 
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preclusion.  See Paulo v. Holder, 669 F.3d 911, 917 (9th Cir. 2011).  Issue 

preclusion applies when:  (1) the issue decided in a previous proceeding is identical 

to the one which is sought to be relitigated in the present case; (2) the first 

proceeding ended with a final judgment on the merits; and (3) the party against 

whom the preclusion is asserted was a party or in privity with the party in the first 

action.  Id.  (citing Hydronautics v. FilmTec Corp., 204 F.3d 880, 885 (9th Cir. 

2000)).  Accordingly, the district court erred when it allowed the state to revive 

that argument in this case, and when it applied this federal law analysis when 

reviewing the scope of a state law restriction on Treaty rights.  

Finally, the district court had before it evidence addressing the meaning of 

the Yakama Treaty to the Yakama people – but the court ignored that evidence.  

Even though the Appellee elected not to present any evidence regarding the intent 

of the parties to the Yakama Treaty, the Appellants did not.  Specifically, 

Appellants gave the district court un-rebutted testimony of Yakama elders learned 

in oral history and in the meaning of the Yakama Treaty.  ER 64.  In addition, 

Appellants submitted hundreds of pages of exhibits including reports from its 

expert witness, Dr. Deward Walker.  ER 64.  In contrast, the Appellee did not 

identify an expert to testify regarding Article II of the Yakama Treaty, failed to 

produce expert reports regarding Article III of the Yakama Treaty, did not question 
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witnesses regarding Article II, and did not depose Dr. Walker.  ER 63-65.  The 

burden on summary judgment was on the Appellee, yet he failed to rebut the 

evidence that showed, at a minimum, the existence of a genuine issue of material 

fact regarding the scope of the guarantees and promises made to the Yakama 

people in the Yakama Treaty.  See Yakama Indian Nation, 955 F. Supp. at 1235; 

Cree II, 157 F.3d 762 (“if the language of the Treaty – as naturally understood by 

the Yakamas – is unambiguous, the court need go no further in its analysis”).  This 

genuine issue of material fact precluded entry of summary judgment in favor of the 

Appellees. 

II. The Yakama Treaty is “Express Federal Law” that Exempts from 
State Economic Regulatory Restrictions those Activities that are 
Protected by the Treaty. 
 
A. This Court has Confirmed that the Yakama Treaty is Express 

Federal Law that Precludes State Regulation of the Yakama 
Nation and Its Members.   

 
The scope of the Yakama people’s right to enjoy the exclusive use and 

benefit of their reservation lands and to engage in travel and trade without state 

restriction is expressly contained within the Yakama Treaty, as this Court 

repeatedly has confirmed in a series of reported cases.  This repeated holding by 

the Ninth Circuit Court of Appeals is supported by recognized sources of 

admissible evidence.  As this Court has held, a treaty can constitute an “express 
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federal law” for purposes of determining whether a state can regulate a specific 

activity outside of the reservation.  Cree I, 78 F.3d at 1403 (“A treaty can 

constitute such an express federal law.”) (citing United States v. Washington, 520 

F.2d 676 (9th Cir. 1975)); see United States v. Washington, 157 F.3d 630, 642 (9th 

Cir. 1998) (reiterating the constitutional mandate that Indian treaties are the 

supreme law of the land).   

Ignoring this Court’s repeated confirmation that the Treaty is express federal 

law, the district court granted summary judgment to the contrary, in the process 

ignoring Appellants’ undisputed and un-rebutted material facts concerning the 

express federal guarantees in the Yakama Treaty.  Appellants’ undisputed material 

facts, and prior decisions of this Court, confirm in unambiguous terms that the 

Yakama Treaty secured broad protections to travel and trade for the Yakama 

Nation and its people.  These include the right to produce and sell products in the 

State of Washington and elsewhere, without the kinds of restrictions imposed by 

the Washington statutes at issue here. 

The Yakama Treaty resulted in the Yakama Nation’s surrender to the United 

States of nearly ten million acres, or 90% of their land.  Smiskin, 487 F.3d at 1265; 

Treaty With the Yakama, 12 Stat. 951 (1855), ER 3-9 (“The aforesaid confederated 

tribes and bands of Indians hereby cede, relinquish, and convey to the United 

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 32 of 78



24 

 

States all their right, title, and interest in and to the lands and country occupied and 

claimed by them . . .”).  The Yakama Nation’s cession of these lands was not 

without consideration.  Under the Treaty, certain rights were affirmed for the 

Yakama people, including rights beyond those rights they would have had without 

the treaty and beyond rights that other citizens may have.  See Puyallup Tribe v. 

Dep’t of Game, 391 U.S. 392, 397 (1968) (“[T]o construe the treaty as giving the 

Indians ‘no rights but such as they would have without the treaty’ would be ‘an 

impotent outcome to negotiations and a convention which seemed to promise more 

and give the word of the Nation for more.’”) (internal citation omitted); Tulee, 315 

U.S. at 684 (holding that “despite the phrase ‘in common with citizens of the 

Territory,’ Article III conferred upon the Yakamas continuing rights, beyond those 

which other citizens may enjoy, to fish at their ‘usual and accustomed places’”).  

These rights include:  (1) the “exclusive use and benefit” of their lands, explicitly 

reserved in Article II of the Treaty; and (2) the right to travel and trade outside the 

boundaries of the reservation free from state-imposed economic restrictions, 

explicitly reserved in Article III of the Treaty.  Moreover, the undisputed material 

facts in this case confirm that the parties to the Yakama Treaty did not intend, and 

could not have intended, that a state not even in existence at the time of the Treaty 
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could subsequently require Yakama members to surrender revenue generated by 

them while exercising their protected treaty right to trade.  

B. The District Court Failed to Consider Undisputed Material Facts 
Confirming that Article II of the Yakama Treaty Guarantees the 
Yakama People the “Exclusive Use and Benefit” of their Lands. 

 
Appellants presented the district court with undisputed material facts that 

Article II of the Treaty was understood by the Yakama people as reserving their 

right to continue in their historic practices of growing, cultivating, and trading 

tobacco without governmentally imposed economic restrictions.  Article II 

provides:  

There is, however, reserved, from the lands above ceded for the use 
and occupation of the aforesaid confederated tribes and bands of 
Indians, the tract of land [described in the Treaty text].   
 
All which tract shall be set apart and, so far as necessary, surveyed 
and marked out, for the exclusive use and benefit of said confederated 
tribes and bands of Indians, as an Indian reservation, nor shall any 
white man, excepting those in the employment of the Indian 
Department, be permitted to reside upon the said reservation without 
permission of the tribe and the superintendent and agent. 

 
Treaty With the Yakama, 12 Stat. 951 (1855), Add. 3-4.  Thus, the Yakama people 

were to be the sole residents of the reserved lands (“use and occupation”) and were 

to be the sole beneficiaries of the resources cultivated on the reserved lands 

(“exclusive use and benefit”).  Id. 

Appellants provided the district court undisputed material facts 
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demonstrating the Yakama people’s intent and understanding of the Yakama 

Treaty and its application to the issues in the present case.  ER 48 (incorporating 

plaintiffs’ memorandum in support of their motion for summary judgment [ER 49-

65] and amended statement of facts [ER 66-115]).  Specifically, Appellants cited 

the testimony of Yakama elders learned in oral history and in the meaning of the 

Yakama Treaty.  ER 64.  Appellants submitted hundreds of pages of exhibits 

including reports from its expert witness, Dr. Deward Walker.  ER 64.  In contrast, 

Appellee elected not to identify an expert to testify regarding Article II of the 

Yakama Treaty, did not question witnesses regarding Article II, and did not depose 

Dr. Walker.  ER 63-65.  Appellee instead rested on the purely legal argument that 

the Treaty text on its face must contain an express exemption from state regulation. 

But as noted above, this Court has rejected this argument when the State has raised 

it in the past. 

If the district court had undertaken a “careful inquiry” of the intent and 

meaning of the Yakama Treaty as it was required to do [see Cree II, 157 F.3d at 

774], it would have found that the Treaty provides an express statement of federal 

law exempting the Yakama Nation and this Yakama business from the state-

imposed economic restrictions at issue here.  First, it is undisputed that prior to the 

negotiation of the Treaty, the Yakama people used their lands for various farming 
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and agricultural endeavors, including growing tobacco.  ER 86 at ¶¶ 79-81, ER 87 

at ¶83, ER 88-89 at ¶¶ 89-93.  Second, prior to the Treaty, the Yakama people were 

“inveterate traders” with extensive trading practices and territory.  Yakama Indian 

Nation, 955 F. Supp. at 1238; ER 82-83 at ¶¶ 64-68, ER 88-89 at ¶¶ 90-94.  These 

trading practices included extensive trade with travelers entering Yakama territory, 

as well as trade occurring extensively beyond their lands.  ER 82-83 at ¶¶ 64-68, 

ER 88-89 at ¶¶ 92-93; Yakama Indian Nation, 955 F. Supp. at 1238.  Additionally, 

the Yakama people’s “way of life depended on goods that were not available in the 

immediate area.”  Yakama Indian Nation, 955 F. Supp. at 1238; see Smiskin, 487 

F.3d at 1268 (finding that “it is likely that the Yakamas transported not only their 

own goods but also goods produced by other tribes in the network”); ER 88-89 at ¶ 

93.  This trade included trade in tobacco.  ER 88 at ¶¶ 89-92. 

Appellants also demonstrated, and Appellees left undisputed, that the 

Yakama people understood that Article II of the Yakama Treaty would preserve 

these traditional practices of using their lands for growing tobacco and trading that 

product with other Yakama and non-Yakama alike, without economic restrictions.  

ER 80-82 at ¶¶ 59-61, ER 83-84 at ¶ 70, ER 85 at ¶¶ 75-76, ER 89-91 at ¶¶ 95, 99-

100; Cree II, 157 F.3d at 769 (affirming the district court’s finding that the 

Yakama people “understood the Treaty to grant them valuable rights that would 
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permit them to continue in their ways”).  Likewise, at the time of the Treaty 

signing, the Yakama people believed that “exclusive use and benefit” meant that 

all income derived from the Yakama Nation would be exclusively retained by 

Yakama people.  ER 80-82 at ¶¶ 59-61.  At the time of the Treaty signing, the 

concept that a State of Washington would one day be created would have been 

completely foreign to the Yakama people and their Treaty negotiators.  The State 

of Washington did not come into existence until thirty-four years after the Treaty 

was signed.  State of Washington Enabling Act 25 Stat. 676 (1889), Add. 10.  And 

it would have been impossible for the Yakama people to comprehend that the 

Treaty rights they secured through negotiation could be abrogated by a state 

government through imposition of fees on the Yakama people as part of a state 

effort to regulate the tobacco trade. 

It is also undisputed that the Yakama people’s understanding of Article II of 

the Treaty is wholly consistent with the unequivocal representations made by the 

federal negotiators at the time they negotiated and signed the Treaty.  ER 73 at ¶¶ 

26-28, ER 74 at ¶ 33, ER 83-84 at ¶¶ 69-72.  Specifically, during the negotiations, 

federal negotiators emphasized that “entering into the Treaty would not infringe 

upon or hinder their tribal practice” and “was presented as a means to preserve 

Yakama customs and prevent further encroachments by white settlers, while at the 
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same time providing tribes with modern accoutrements to enhance their standard of 

living and fortify their resources.”  Yakama Indian Nation, 955 F. Supp. at 1244. 

In Cree II, the Ninth Circuit Court of Appeals read the Yakama Treaty in 

favor of the Yakama parties “in large part because the state offered no evidence to 

suggest that the parties to the Treaty intended to limit the Yakama people’s broad 

reading of this right.”  Ramsey, 302 F.3d at 1078 (discussing Cree II, 157 F.3d at 

771).  Here, as in Cree II, the Appellee offered no evidence to suggest that the 

parties to the Treaty intended to limit the Yakama’s reading of the rights secured to 

them in Article II.  Yet the district court nevertheless improperly entered summary 

judgment against the Yakama Nation and this Yakama business.     

C. The District Court Failed to Consider Undisputed Material Facts 
Confirming that Article III of the Yakama Treaty Guarantees the 
Yakama People the Right to Travel And Trade Tobacco Products 
Free from State Regulation. 

 
Article III of the Yakama Treaty states, in pertinent part: 

if necessary for the public convenience, roads may be run through the 
said reservation; and on the other hand, the right of way, with free 
access from the same to the nearest public highway, is secured to 
them; as also the right, in common with citizens of the United States, 
to travel upon all public highways.  
 

Treaty With the Yakama, 12 Stat. 951 (1855), Add. 4.  This Court’s controlling 

case law has interpreted Article III as unequivocally prohibiting imposition of 

economic restrictions or pre-conditions on the Yakama people’s Treaty right to 
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engage in the trade of tobacco products: 

Thus, whether the goods at issue are timber or tobacco products, the 
right to travel overlaps with the right to trade under the Yakama 
Treaty such that excluding commercial exchanges from its purview 
would effectively abrogate our decision in Cree II and render the 
Right to Travel provision truly impotent. 
 

Smiskin, 487 F.3d at 1266-67; see also Yakama Indian Nation, 955 F. Supp. at 

1248 (holding that “the language of the Treaty, when viewed in the historical 

context as the Yakamas would have understood it, unambiguously reserves to the 

Yakamas the right to travel the public highways without restriction for purposes of 

hauling goods to market”).  In further confirmation of these Treaty rights, 

Appellants presented the district court with un-rebutted evidence that Article III 

was understood to guarantee to the Yakama people their right to continue to trade 

tobacco without restrictions imposed by the state.  Yet the district court improperly 

ignored this evidence when it entered summary judgment. 

In Smiskin, members of the Yakama Nation were prosecuted for allegedly 

violating the Federal Contraband Cigarette Trafficking Act by possessing and 

transporting unstamped cigarettes into the State of Washington without first giving 

the State “pre-notification” as ostensibly required under state law.  Smiskin, 487 

F.3d at 1262.  The court held that Article III of the Treaty preempted the State of 

Washington from requiring the Smiskins to give notice before transporting the 
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unstamped cigarettes.  Id. at 1266.  The district court dismissed the indictments of 

the Smiskins, and this Court affirmed. In doing so, the Court reaffirmed that the 

right to travel provision of Article III was of “tremendous importance to the 

Yakama Nation when the Treaty was signed” because “the Yakamas exercised free 

and open access to transport goods as a central part of a trading network running 

from the Western Coastal tribes to the Eastern Plains tribes.”  Id. at 1265.   

Importantly, the Court in Smiskin acknowledged that the federal government 

was aware of the Yakama people’s extensive trading practices and “thus repeatedly 

emphasized in negotiations that tribal members would retain the ‘same liberties . . . 

to go on the roads to market.’”  Id. (quoting Yakama Indian Nation, 955 F. Supp. at 

1244, 1247).  Smiskin also confirmed that “the Treaty was clearly intended to 

reserve the Yakamas’ right to travel on the public highways to engage in future 

trading endeavors.”  Id. at 1266 (quoting Yakama Indian Nation, 955 F. Supp. at 

1253) (emphasis in original).  In sum, Smiskin holds that Article III guaranteed to 

the Yakama people the right to travel and the right to trade in the same manner as 

they did at the time of the Treaty.   

In addition to this Court’s unambiguous holding in Smiskin, Appellants also 

presented the district court with un-rebutted evidence confirming that the Yakama 

Treaty expressly intended to exempt, and was understood by the Yakama people to 
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exempt, the Yakama Nation and its members from the type of state-imposed 

economic restriction at issue in this case.  Fundamentally, it was undisputed that 

the Yakama people understood that Article III of the Yakama Treaty would 

preserve their tradition of extensive travel and trade without economic restrictions.  

ER 83-84 at ¶¶ 70-73, ER 85 at ¶ 77, ER at 89-90 at ¶¶ 95, 99.  The Yakama 

people also understood that they would be allowed to freely travel and trade 

tobacco.  ER 84 at ¶¶ 71, ER 89-90 at ¶¶ 95, 99.  It is also undisputed that the 

Yakama people’s understanding of Article III of the Treaty is wholly consistent 

with the unequivocal representations made by the federal negotiators at the time 

they negotiated and signed the Treaty.  ER 83 at ¶ 69; see Yakama Indian Nation, 

955 F. Supp. at 1244. 

The district court erred by granting summary judgment against the Yakama 

Nation and King Mountain despite Appellee’s failure to rebut or even dispute 

proffered facts regarding the intent, meaning, and circumstances of Article III of 

the Yakama Treaty.  See Ramsey, 302 F.3d at 1078 (discussing the Ninth Circuit’s 

reading of the Yakama Treaty in favor of the Yakama plaintiffs in Cree II “in large 

part because the state offered no evidence to suggest that the parties to the Treaty 

intended to limit the Yakama’s broad reading of this right.”). 
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III. The Yakama Treaty Protects the Yakama People’s Right to Travel 
and Trade Free of State Economic Regulatory Restrictions 
Regardless of Whether the Products Traded are Principally 
Generated from the Use of Reservation Land and Resources. 
 

The primary factual finding offered by the district court in support of its 

entry of summary judgment was that:  “[w]hen taking into account the 

manufacturing process and the amount of non-trust-land tobacco that is used in 

King Mountain’s products, the court finds that the cigarettes and roll-your-own 

tobacco products produced by King Mountain are not principally generated from 

the use of reservation land and resources.”  ER 16.  Based upon this single finding 

(which Appellants dispute), the district court held that the finished products at 

issue here were not “directly derived from trust land.”  In so holding, the district 

court ordered that King Mountain is required to contribute to the state’s escrow 

fund “for all non-exempt sales that are subject to the State’s cigarette tax, 

regardless of whether those sales occur on or off the reservation.”  ER at 16, 18. 

But the district court’s single finding ignores undisputed material facts 

confirming that the Yakama people preserved in the Treaty their “way of life [that] 

depended on goods that were not available in the immediate area”, Yakama Indian 

Nation, 955 F. Supp. at 1238; ER 88-89 at ¶ 93.  The district court’s finding also 

creates a new, improper legal standard that for the first time restricts the Yakama 

people’s exercise of their treaty rights based on the composition of the goods 
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traded.  Specifically, the district court for the first time held that the Yakama 

Treaty does not protect trade in products that incorporate off-reservation resources 

even if those products are produced entirely within the boundaries of the Yakama 

Nation. 

Contrary to the district court’s new standard, states generally do not have the 

authority to regulate tribal members in the exercise of on-reservation activities.  

See, e.g., New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 337-41 (1983); 

Central Mach. Co. v. Arizona State Tax Comm’n, 448 U.S. 160 (1980) (state law 

imposing burdens upon reservation traders cannot be enforced); Warren Trading 

Post v. Arizona State Tax Comm’n, 380 U.S. 685, 690 (1965) (“Congress has taken 

the business of Indian trading on reservations so fully in hand that no room 

remains for state laws imposing additional burdens upon traders”); cf. Puyallup 

Tribe, Inc. v. Dep’t of Game of Washington, 433 U.S. 165, 171 (1977) (stating that 

“individual defendants were members of the Tribe and therefore entitled to the 

benefits of the Treaty.”).  The Supreme Court has differentiated between tribal 

enterprises involving on-reservation resources that generate employment for tribal 

members who reside on the reservation from “those situations, such as on-

reservation sales outlets which market to nonmembers goods not manufactured by 

the tribe or its members, in which the tribal contribution to the enterprise is de 
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minimis.”  New Mexico v. Mescalero Apache Tribe, 462 U.S. at 341 (citing 

Washington v. Confederated Tribes, 447 U.S. 134, 154-59 (1980)).  But that 

analysis does not apply here where no one claims that the tribal contribution is de 

minimis, and where instead there is no dispute that the product traded is 

manufactured on the Yakama Nation using on-reservation resources that generate 

employment for tribal members who reside on the reservation.  

Indeed, this Court has previously rejected the argument that Yakama Treaty 

rights are restricted to only trade in goods produced exclusively on the Yakama 

Nation.  Smiskin, 487 F.3d 1260.  No part of the product at issue in Smiskin was 

produced on the Yakama Nation.  Based on that, the federal government argued 

that the Yakama Treaty right to travel applied only to “tribal goods” which the 

government defined as “goods that are either collectively owned or produced on 

the reservation by the Tribe.”  Id. at 1268.  But this Court rejected the 

government’s assertion that the treaty right claimed by the Yakama defendants 

would apply only to products produced exclusively on the reservation, and not to 

products that were imported onto the reservation because the latter were allegedly 

“not tribally owned or produced.”  Id.  The Court in Smiskin also rejected the 

government’s argument that the parties to the Treaty did not understand the Treaty 
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to protect non-tribal goods.  Id.  In rejecting both arguments, the Ninth Circuit 

Court of Appeals found: 

[t]here is evidence from the time of treaty suggesting that the 
Yakamas then understood the right to travel to extend beyond tribal 
goods.  Specifically, given the Tribe’s centrally located position as 
part of an inter-tribal trading network, it is likely that the Yakamas 
transported not only their own goods, but also goods produced by 
other tribes in the network.  In sum, we disagree with the 
Government’s argument that the Yakamas’ treaty right to travel 
protects only collectively owned or reservation derived goods. 
 

Id. at 1268-69 (internal citation omitted).  

Recent case law and federal regulations confirm that federal preemption of 

state power over activities on tribal lands has in no way diminished.  This Court 

held just days ago that a state is prohibited from taxing improvements on lands 

held in trust by the United States for an Indian tribe, regardless of whether the 

improvements were owned entirely by the tribe.  Confederated Tribes of the 

Chehalis Reservation v. Thurston County Bd. of Equalization, __ F. 3d __, No. 10-

35642 (9th Cir. July 30, 2013).  Similarly, new Department of Interior regulations 

expressly preempt three different categories of state taxes on commercial leases 

and related non-Indian activities on leased tribal lands: (1) taxes directly on Indian 

leases; (2) taxes on improvements to leased lands; and (3) taxes on activities 

occurring on leased lands.  25 C.F.R. § 162.017, Add. 14. 
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The financial restrictions placed on the Yakama Nation and this Yakama 

business by the Washington statutes at issue in this case violate both Articles II and 

III of the Yakama Treaty because these state statutes directly restrict the Yakama 

people’s Treaty-guaranteed exclusive use, benefit, and trade of tribal trust 

resources.  As noted above, the Yakama people understood that Article III would 

allow them to trade these goods without economic restrictions, ER 83-85 at ¶¶ 70-

73, 77, ER 89-91 at ¶¶ 95, 99.  Yet the district court’s ruling would subject all 

Yakama products regardless of their source to state regulation.  The Ninth Circuit 

Court of Appeals has previously rejected this restrictive view of the Yakama 

Treaty.  The Court should do so again in this case. 

CONCLUSION 

The district court did not follow this Court’s controlling precedent when it 

failed to conduct a factual inquiry into the Treaty rights guaranteed to the 

Appellants.  Had the district court done so, it would have found that the Yakama 

Treaty, pursuant to Articles II and III, prohibits state regulation of tobacco 

products manufactured on the Yakama Nation and incorporating resources from 

reservation lands, regardless of whether the products also incorporate off-

reservation resources.  At a minimum there is a genuine issue of material fact on 
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these issues, requiring that the district court’s entry of summary judgment be 

reversed and the case remanded for further proceedings.  

August 2, 2013 
 

Respectfully submitted, 
 
Luebben Johnson & Barnhouse LLP 
 
 
 
 

By: /s/ Randolph H. Barnhouse 
 Randolph H. Barnhouse 
 7424 4th Street NW 
 Los Ranchos de Albuquerque, NM 87107 

 Telephone: (505) 842-6123 
 Facsimile: (505) 842-6124 

dbarnhouse@luebbenlaw.com 
 

 Attorneys for Plaintiffs-Appellants 

  

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 47 of 78



39 

 

STATEMENT OF RELATED CASES 

There are no known related cases pending in this Court. 

Luebben Johnson & Barnhouse LLP 
 
By: /s/ Randolph H. Barnhouse 
 Randolph H. Barnhouse 
 7424 4th Street NW 
 Los Ranchos de Albuquerque, NM 87107 

 Telephone: (505) 842-6123 
 Facsimile: (505) 842-6124 

dbarnhouse@luebbenlaw.com 
 
 Attorneys for Plaintiffs-Appellants 

 

  

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 48 of 78



40 

 

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME 
LIMITATION, TYPEFACE REQUIREMENTS, AND TYPE STYLE 

REQUIREMENTS 
 

I certify that pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth Circuit Rule 

32-1, the attached opening brief is proportionately spaced, has a typeface of 14 

points or more and contains 7,999 words . 

August 2, 2013 
Luebben Johnson & Barnhouse LLP 
 
By: /s/ Randolph H. Barnhouse 
 Randolph H. Barnhouse 
 7424 4th Street NW 
 Los Ranchos de Albuquerque, NM 87107 

 Telephone: (505) 842-6123 
 Facsimile: (505) 842-6124 

dbarnhouse@luebbenlaw.com 
 

 Attorneys for Plaintiffs-Appellants 
  

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 49 of 78



41 

 

CERTIFICATE OF SERVICE 
 

When All Case Participants are Registered for the Appellate CM/ECF System 
 

I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the United States Court of Appeals for the Ninth Circuit by using the 

appellate CM/ECF system on August 2, 2013. I certify that all participants in 

the case are registered CM/ECF users and that service will be accomplished by the 

appellate CM/ECF system. 

/s/ Megan L. Heller     
 
Becker Gallagher Legal Publishing 

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 50 of 78



 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
ADDENDUM

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 51 of 78



i 
 

ADDENDUM 
 

Fed. R. App. P. 34(a)(2)(C) .................................................................... Addendum 1 

Fed R. Civ. P. 56 (a)................................................................................ Addendum 2 

12 Stat. 951 ............................................................................................. Addendum 3 
 
25 Stat. 676 ........................................................................................... Addendum 10 

28 U.S.C. § 1362 ................................................................................... Addendum 11 

28 U.S.C. § 1331 ................................................................................... Addendum 12 

28 U.S.C. § 1291 ................................................................................... Addendum 13 

25 C.F.R. 162.017 ................................................................................. Addendum 14 

Wash. Rev. Code § 70.157.010 ............................................................. Addendum 15 

Wash. Rev. Code § 70.157.020 ............................................................. Addendum 17 

Wash. Rev. Code § 70.158.030 ............................................................. Addendum 20 

Wash. Rev. Code § 70.158.050 ............................................................. Addendum 23 

Wash. Rev. Code § 70.158.060 ............................................................. Addendum 25 

Wash. Rev. Code § 70.158.070 ............................................................. Addendum 26 

 

 

 

 

 

Case: 13-35360     08/02/2013          ID: 8728394     DktEntry: 10     Page: 52 of 78



United States Code Annotated Currentness
Federal Rules of Appellate Procedure (Refs & Annos)

Title VII. General Provisions
Rule 34. Oral Argument

(a) In General.

(1) Party's Statement. Any party may file, or a court may require by local rule, a statement explaining why
oral argument should, or need not, be permitted.

(2) Standards. Oral argument must be allowed in every case unless a panel of three judges who have ex-
amined the briefs and record unanimously agrees that oral argument is unnecessary for any of the following
reasons:

(A) the appeal is frivolous;

(B) the dispositive issue or issues have been authoritatively decided; or

(C) the facts and legal arguments are adequately presented in the briefs and record, and the decisional pro-
cess would not be significantly aided by oral argument.

(b) Notice of Argument; Postponement. The clerk must advise all parties whether oral argument will be sched-
uled, and, if so, the date, time, and place for it, and the time allowed for each side. A motion to postpone the ar-
gument or to allow longer argument must be filed reasonably in advance of the hearing date.

(c) Order and Contents of Argument. The appellant opens and concludes the argument. Counsel must not read
at length from briefs, records, or authorities.

(d) Cross-Appeals and Separate Appeals.If there is a cross-appeal, Rule 28.1(b) determines which party is the
appellant and which is the appellee for purposes of oral argument. Unless the court directs otherwise, a cross-
appeal or separate appeal must be argued when the initial appeal is argued. Separate parties should avoid duplic-
ative argument.

(e) Nonappearance of a Party. If the appellee fails to appear for argument, the court must hear appellant's argu-
ment. If the appellant fails to appear for argument, the court may hear the appellee's argument. If neither party

Federal Rules of Appellate Procedure Rule 34, 28 U.S.C.A. Page 1
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United States Code Annotated Currentness
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)

Title VII. Judgment
Rule 56. Summary Judgment

<Notes of Decisions for 28 USCA Federal Rules of Civil Procedure Rule 56 are displayed in three sep-
arate documents. Notes of Decisions for subdivisions I to VI are contained in this document. For Notes
of Decisions for subdivisions VII through XXV, see the second document for 28 USCA Federal Rules
of Civil Procedure Rule 56. For Notes of Decisions for subdivisions XXVI to end, see the third docu-
ment for 28 USCA Federal Rules of Civil Procedure Rule 56.>

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judg-
ment, identifying each claim or defense--or the part of each claim or defense--on which summary judgment is
sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the
reasons for granting or denying the motion.

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may
file a motion for summary judgment at any time until 30 days after the close of all discovery.

(c) Procedures.

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must sup-
port the assertion by:

(A) citing to particular parts of materials in the record, including depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including those made for purposes of the motion
only), admissions, interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an
adverse party cannot produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material
cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials
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The Office of the President of the United States

(TREATY)

TREATY WITH THE YAKIMA, 1855.

June 9, 1855.

Articles of agreement and convention made and concluded at the treaty-ground, Camp Stevens, Walla-Walla
Valley, this ninth day of June, in the year one thousand eight hundred and fifty-five, by and between Isaac I.
Stevens, governor and superintendent of Indian affairs for the Territory of Washington, on the part of the United
States, and the undersigned head chiefs, chiefs, head-men, and delegates of the Yakama, Palouse, Pisquouse,
Wenatshapam, Klikatat, Klinquit, Kow-was-say-ee, Li-ay-was, Skin-pah, Wish-ham, Shyiks, Oche-chotes, Kah-
milt-pah, and Se-ap-cat, confederated tribes and bands of Indians, occupying lands hereinafter bounded and de-
scribed and lying in Washington Territory, who for the purposes of this treaty are to be considered as one nation,
under the name of “Yakama,” with Kamaiakun as its head chief, on behalf of and acting for said tribes and
bands, and being duly authorized thereto by them. [FNA][FNB]

ARTICLE 1

The aforesaid confederated tribes and bands of Indians hereby cede, relinquish, and convey to the United States
all their right, title, and interest in and to the lands and country occupied and claimed by them, and bounded and
described as follows, to wit: [FNC]

Commencing at Mount Ranier, thence northerly along the main ridge of the Cascade Mountains to the point
where the northern tributaries of Lake Che-lan and the southern tributaries of the Methow River have their rise;
thence southeasterly on the divide between the waters of Lake Che-lan and the Methow River to the Columbia
River; thence, crossing the Columbia on a true east course, to a point whose longitude is one hundred and nine-
teen degrees and ten minutes, (119 degrees 10',) which two latter lines separate the above confederated tribes
and bands from the Oakinakane tribe of Indians; thence in a true south course to the forty-seventh (47 degrees)
parallel of latitude; thence east on said parallel to the main Palouse River, which two latter lines of boundary
separate the above confederated tribes and bands from the Spokanes; thence down the Palouse River to its junc-
tion with the Moh-hah-ne-she, or southern tributary of the same; thence in a southesterly direction, to the Snake
River, at the mouth of the Tucannon River, separating the above confederated tribes from the Nez Perce tribe of
Indians; thence down the Snake River to its junction with the Columbia River; thence up the Columbia River to
the “White Banks” below the Priest's Rapids; thence westerly to a lake called “LaLac;” thence southerly to a
point on the Yakama River called Toh-mah-luke; thence, in a southwesterly direction, to the Columbia River, at
the western extremity of the “Big Island,” between the mouths of the Umatilla River and Butler Creek; all which
latter boundaries[FND] separate the above confederated tribes and bands from the Walla-Walla, Cayuse, and
Umatilla tribes and bands of Indians; thence down the Columbia River to midway between the mouths of White
Salmon and Wind Rivers; thence along the divide between said rivers to the main ridge of the Cascade Moun-
tains; and thence along said ridge to the place of beginning.

ARTICLE 2
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There is, however, reserved, from the lands above ceded for the use and occupation of the aforesaid confeder-
ated tribes and bands of Indians, the tract of land included within the following boundaries, to wit: Commencing
on the Yakama River, at the mouth of the Attah-nam River; thence westerly along said Attah-nam River to the
forks; thence along the southern tributary to the Cascade Mountains; thence southerly along the main ridge of
said mountains, passing south and east of Mount Adams, to the spur whence flows the waters of the Klickatat
and Pisco Rivers; thence down said spur to the divide between the waters of said rivers; thence along said divide
to the divide separating the waters of the Satass River from those flowing into the Columbia River; thence along
said divide to the main Yakama, eight miles below the mouth of the Satass River; and thence up the Yakama
River to the place of beginning. [FNE][FNF]

All which tract shall be set apart and, so far as necessary, surveyed and marked out, for the exclusive use and be-
nefit of said confederated tribes and bands of Indians, as an Indian reservation; nor shall any white man, except-
ing those in the employment of the Indian Department, be permitted to reside upon the said reservation without
permission of the tribe and the superintendent and agent. And the said confederated tribes and bands agree to re-
move to, and settle upon, the same, within one year after the ratification of this treaty. In the mean time it shall
be lawful for them to reside upon any ground not in the actual claim and occupation of citizens of the United
States; and upon any ground claimed or occupied, if with the permission of the owner or claimant. [FNG] [FNH]

Guaranteeing, however, the right to all citizens of the United States to enter upon and occupy as settlers any
lands not actually occupied and cultivated by said Indians at this time, and not included in the reservation above
named.

And provided, That any substantial improvements heretofore made by any Indian, such as fields enclosed and
cultivated, and houses erected upon the lands hereby ceded, and which he may be compelled to abandon in con-
sequence of this treaty, shall be valued, under the direction of the President of the United States, and payment
made therefor in money; or improvements of an equal value made for said Indian upon the reservation. And no
Indian will be required to abandon the improvements aforesaid, now occupied by him, until their value in
money, or improvements of an equal value shall be furnished him as aforesaid. [FNI]

ARTICLE 3

And provided, That, if necessary for the public convenience, roads may be run through the said reservation; and
on the other hand, the right of way, with free access from the same to the nearest public highway, is secured to
them; as also the right, in common with citizens of the United States, to travel upon all public highways. [FNJ]

The exclusive right of taking fish in all the streams, where running through or bordering said reservation, is fur-
ther secured to said confederated tribes and bands of Indians, as also the right of taking fish at all usual and ac-
customed places, in common with the citizens of the Territory, and of erecting temporary buildings for curing
them; together with the privilege of hunting, gathering roots and berries, and pasturing their horses and cattle
upon open and unclaimed land. [FNK]

ARTICLE 4

In consideration of the above cession, the United States agree to pay to the said confederated tribes and bands of
Indians, in addition to the goods and provisions distributed to them at the time of signing this treaty, the sum of
two hundred thousand dollars, in the following manner, that is to say: Sixty thousand dollars, to be expended un-
der the direction of the President of the United States, the first year after the ratification of this treaty, in provid-
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ing for their removal to the reservation, breaking up and fencing farms, building houses for them, supplying
them with provisions and a suitable outfit, and for such other objects as he may deem necessary, and the re-
mainder in annuities, as follows: For the first five years after the ratification of the treaty, ten thousand dollars
each year, commencing September first, 1856; for the next five years, eight thousand dollars each year; for the
next five years, six thousand dollars per year; and for the next five years, four thousand dollars per year. [FNL]

All which sums of money shall be applied to the use and benefit of said Indians, under the direction of the Pres-
ident of the United States, who may from time to time determine, at his discretion, upon what beneficial objects
to expend the same for them. And the superintendent of Indian affairs, or other proper officer, shall each year in-
form the President of the wishes of the Indians in relation thereto. [FNM]

ARTICLE 5

The United States further agree to establish at suitable points within said reservation, within one year after the
ratification hereof, two schools, erecting the necessary buildings, keeping them in repair, and providing them
with furniture, books, and stationery, one of which shall be an agricultural and industrial school, to be located at
the agency, and to be free to the children of the said confederated tribes and bands of Indians, and to employ one
superintendent of teaching and two teachers; to build two blacksmith's shops, to one of which shall be attached a
tin-shop, and to the other a gunsmith's shop; one carpenter's shop, one wagon and plough maker's shop, and to
keep the same in repair and furnished with the necessary tools; to employ one superintendent of farming and two
farmers, two blacksmiths, one tinner, one gunsmith, one carpenter, one wagon and plough maker, for the instruc-
tion of the Indians in trades and to assist them in the same; to erect one saw-mill and one flouring-mill, keeping
the same in repair and furnished with the necessary tools and fixtures; to erect a hospital, keeping the same in re-
pair and provided with the necessary medicines and furniture, and to employ a physician; and to erect, keep in
repair, and provided with the necessary furniture, the building required for the accommodation of the said em-
ployees. The said buildings and establishments to be maintained and kept in repair as aforesaid, and the employ-
ees to be kept in service for the period of twenty years. [FNN][FNO][FNP][FNQ]

And in view of the fact that the head chief of the said confederated tribes and bands of Indians is expected, and
will be called upon to perform many services of a public character, occupying much of his time, the United
States further agree to pay to the said confederated tribes and bands of Indians five hundred dollars per year, for
the term of twenty years after the ratification hereof, as a salary for such person as the said confederated tribes
and bands of Indians may select to be their head chief, to build for him at a suitable point on the reservation a
comfortable house, and properly furnish the same, and to plough and fence ten acres of land. The said salary to
be paid to, and the said house to be occupied by, such head chief so long as he may continue to hold that office.
[FNR]

And it is distinctly understood and agreed that at the time of the conclusion of this treaty Kamaiakun is the duly
elected and authorized[FNS] head chief of the confederated tribes and bands aforesaid, styled the Yakama Na-
tion, and is recognized as such by them and by the commissioners on the part of the United States holding this
treaty; and all the expenditures and expenses contemplated in this article of this treaty shall be defrayed by the
United States, and shall not be deducted from the annuities agreed to be paid to said confederated tribes and
band of Indians. Nor shall the cost of transporting the goods for the annuity payments be a charge upon the an-
nuities, but shall be defrayed by the United States.

ARTICLE 6
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The President may, from time to time, at his discretion, cause the whole or such portions of such reservation as
he may think proper, to be surveyed into lots, and assign the same to such individuals or families of the said
confederated tribes and bands of Indians as are willing to avail themselves of the privilege, and will locate on
the same as a permanent home, on the same terms and subject to the same regulations as are provided in the
sixth article of the treaty with the Omahas, so far as the same may be applicable. [FNT]

ARTICLE 7

The annuities of the aforesaid confederated tribes and bands of Indians shall not be taken to pay the debts of in-
dividuals.[FNU]

ARTICLE 8

The aforesaid confederated tribes and bands of Indians acknowledge their dependence upon the Government of
the United States, and promise to be friendly with all citizens thereof, and pledge themselves to commit no de-
predations upon the property of such citizens.[FNV]

And should any one or more of them violate this pledge, and the fact be satisfactorily proved before the agent,
the property taken shall be returned, or in default thereof, or if injured or destroyed, compensation may be made
by the Government out of the annuities. [FNW]

Nor will they make war upon any other tribe, except in self-defence, but will submit all matters of difference
between them and other Indians to the Government of the United States or its agent for decision, and abide
thereby. And if any of the said Indians commit depredations on any other Indians within the Territory of Wash-
ington or Oregon, the same rule shall prevail as that provided in this article in case of depredations against cit-
izens. And the said confederated tribes and bands of Indians agree not to shelter or conceal offenders against the
laws of the United States, but to deliver them up to the authorities for trial. [FNX][FNY]

ARTICLE 9

The said confederated tribes and bands of Indians desire to exclude from their reservation the use of ardent spir-
its, and to prevent their people from drinking the same, and, therefore, it is provided that any Indian belonging to
said confederated tribes and bands of Indians, who is guilty of bringing liquor into said reservation, or who
drinks liquor, may have his or her annuities withheld from him or her for such time as the President may determ-
ine. [FNZ]

ARTICLE 10

And provided, That there is also reserved and set apart from the lands ceded by this treaty, for the use and bene-
fit of the aforesaid confederated tribes and bands, a tract of land not exceeding in quantity one township of six
miles square, situated at the forks of the Pisquouse or Wenatshapam River, and known as the “Wenatshapam
Fishery,” which said reservation shall be surveyed and marked out whenever the President may direct, and be
subject to the same provisions and restrictions as other Indian reservations. [FNAA]

ARTICLE 11

This treaty shall be obligatory upon the contracting parties as soon as the same shall be ratified by the President
and Senate of the United States. [FNBB]
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In testimony whereof, the said Isaac I. Stevens, governor and superintendent of Indian affairs for the Territory of
Washington, and the undersigned head chief, chiefs, headmen, and delegates of the aforesaid confederated tribes
and bands of Indians, have hereunto set their hands and seals, at the place and on the day and year hereinbefore
written.

ISAAC I. STEVENS,

Governor and Superintendent. (L.S.)

Kamaiakun, his x mark. (L.S.)

Skloom, his x mark. (L.S.)

Owhi, his x mark. (L.S.)

Te-cole-kun, his x mark. (L.S.)

La-hoom, his x mark. (L.S.)

Me-ni-nock, his x mark. (L.S.)

Elit Palmer, his x mark. (L.S.)

Wish-och-kmpits, his x mark. (L.S.)

Koo-lat-toose, his x mark. (L.S.)

Shee-ah-cotte, his x mark. (L.S.)

Tuck-quille, his x mark. (L.S.)

Ka-loo-as, his x mark. (L.S.)

Scha-noo-a, his x mark. (L.S.)

Sla-kish, his x mark. (L.S.)

Signed and sealed in the presence of - -

James Doty, secretary of treaties,

Mie. Cles. Pandosy, O. M. T.,

Wm. C. McKay,

W. H. Tappan, sub Indian agent, W. T.,

C. Chirouse, O. M. T.,

Patrick McKenzie, interpreter,
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A. D. Pamburn, interpreter,

Joel Palmer, superintendent Indian affairs, O. T.,

W. D. Biglow,

A. D. Pamburn, interpreter.

FNA Ratified Mar. 8, 1859.

FNB Proclaimed Apr. 18, 1859.

FNC Cession of lands to the United States.

FND Boundaries.

FNE Reservation.

FNF Boundaries.

FNG Reservations to be set apart, etc., and Indians to settle thereon.

FNH Whites not to reside thereon.

FNI Improvements on ceded lands.

FNJ Roads may be made.

FNK Privileges secured to Indians.

FNL Payments by the United States.

FNM How to be applied.

FNN United States to establish schools.

FNO Mechanics' shops.

FNP Sawmill and flouring mill.

FNQ Hospital.

FNR Salary to head chief; house, etc.

FNS Kamaiakun is the head chief.

FNT Reservation may be surveyed into lots and assigned to individuals or famil-
ies.

FNU Annuities not to pay for debts of individuals.

1855 WL 10420 (Trty.) Page 6
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FNV Tribes to preserve friendly relations.

FNW To pay for depredations.

FNX Not to make war but in self-defense.

FNY Tosurrender offenders.

FNZ Annuities may be withheld from those who drink ardent spirits.

FNAA Wenatshapam fishery reserved.

FNBB When treaty to take effect.

1855 WL 10420 (Trty.)
END OF DOCUMENT
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UNITED STATES STATUTES AT LARGE
50TH CONGRESS - 2ND SESSION

Convening December 3, 1888

An Act

To provide for the division of Dakota into two States and to enable the people of North Dakota, South Dakota,
Montana, and Washington to form constitutions and State governments and to be admitted into the Union on an

equal footing with the original States, and to make donations of public lands to such States.

February 22, 1889

25 Stat. 676-684
<- Image not available via Offline Print ->

END OF DOCUMENT
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 85. District Courts; Jurisdiction (Refs & Annos)

§ 1362. Indian tribes

The district courts shall have original jurisdiction of all civil actions, brought by any Indian tribe or band with a
governing body duly recognized by the Secretary of the Interior, wherein the matter in controversy arises under
the Constitution, laws, or treaties of the United States.

CREDIT(S)

(Added Pub.L. 89-635, § 1, Oct. 10, 1966, 80 Stat. 880.)

Current through P.L. 113-13 approved 6-3-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 85. District Courts; Jurisdiction (Refs & Annos)

§ 1331. Federal question

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or
treaties of the United States.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 930; July 25, 1958, Pub.L. 85-554, § 1, 72 Stat. 415; Oct. 21, 1976, Pub.L.
94-574, § 2, 90 Stat. 2721; Dec. 1, 1980, Pub.L. 96-486, § 2(a), 94 Stat. 2369.)

Current through P.L. 113-13 approved 6-3-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 83. Courts of Appeals (Refs & Annos)

§ 1291. Final decisions of district courts

The courts of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdic-
tion of appeals from all final decisions of the district courts of the United States, the United States District Court
for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, ex-
cept where a direct review may be had in the Supreme Court. The jurisdiction of the United States Court of Ap-
peals for the Federal Circuit shall be limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of
this title.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 929; Oct. 31, 1951, c. 655, § 48, 65 Stat. 726; July 7, 1958, Pub.L. 85-508, §
12(e), 72 Stat. 348; Apr. 2, 1982, Pub.L. 97-164, Title I, § 124, 96 Stat. 36.)

Current through P.L. 113-13 approved 6-3-13

Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective: January 4, 2013

Code of Federal Regulations Currentness
Title 25. Indians

Chapter I. Bureau of Indian Affairs, Depart-
ment of the Interior

Subchapter H. Land and Water
Part 162. Leases and Permits (Refs & An-
nos)

Subpart A. General Provisions (Refs
& Annos)

Lease Administration
§ 162.017 What taxes apply to

leases approved under this part?

(a) Subject only to applicable Federal law, perman-
ent improvements on the leased land, without re-
gard to ownership of those improvements, are not
subject to any fee, tax, assessment, levy, or other
charge imposed by any State or political subdivi-
sion of a State. Improvements may be subject to
taxation by the Indian tribe with jurisdiction.

(b) Subject only to applicable Federal law, activit-
ies under a lease conducted on the leased premises
are not subject to any fee, tax, assessment, levy, or
other charge (e.g., business use, privilege, public
utility, excise, gross revenue taxes) imposed by any
State or political subdivision of a State. Activities
may be subject to taxation by the Indian tribe with
jurisdiction.

(c) Subject only to applicable Federal law, the
leasehold or possessory interest is not subject to
any fee, tax, assessment, levy, or other charge im-
posed by any State or political subdivision of a
State. Leasehold or possessory interests may be
subject to taxation by the Indian tribe with jurisdic-
tion.

SOURCE: 66 FR 7109, Jan. 22, 2001; 77 FR 72467
, Dec. 5, 2012, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301, R.S. 463 and 465; 25
U.S.C. 2 and 9. Interpret or apply sec. 3, 26 Stat.
795, sec. 1, 28 Stat. 305, secs. 1, 2, 31 Stat. 229,
246, secs. 7, 12, 34 Stat. 545, 34 Stat. 1015, 1034,
35 Stat. 70, 95, 97, sec. 4, 36 Stat. 856, sec. 1, 39
Stat. 128, 41 Stat. 415, as amended, 751, 1232, sec.
17, 43 Stat. 636, 641, 44 Stat. 658, as amended,
894, 1365, as amended, 47 Stat. 1417, sec. 17, 48
Stat. 984, 988, 49 Stat. 115, 1135, sec. 55, 49 Stat.
781, sec. 3, 49 Stat. 1967, 54 Stat. 745, 1057, 60
Stat. 308, secs. 1, 2, 60 Stat. 962, sec. 5, 64 Stat.
46, secs. 1, 2, 4, 5, 6, 64 Stat. 470, 69 Stat. 539,
540, 72 Stat. 968, 107 Stat. 2011, 108 Stat. 4572,
March 20, 1996, 110 Stat. 4016; 25 U.S.C. 380, 393
, 393a, 394, 395, 397, 402, 402a, 403, 403a, 403b,
403c, 409a, 413, 415, 415a, 415b, 415c, 415d, 416,
477, 635, 2201 et seq., 3701, 3702, 3703, 3712,
3713, 3714, 3715, 3731, 3733, 4211; 44 U.S.C.
3101 et seq.

25 C. F. R. § 162.017, 25 CFR § 162.017

Current through July 25, 2013; 78 FR 44894.

© 2013 Thomson Reuters.
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Effective:[See Text Amendments]

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)

Chapter 70.157. National Uniform Tobacco Settlement--Nonparticipating Tobacco Product Manufactur-
ers

70.157.010. Definitions

(a) “Adjusted for inflation” means increased in accordance with the formula for inflation adjustment set forth in
Exhibit C to the Master Settlement Agreement.

(b) “Affiliate” means a person who directly or indirectly owns or controls, is owned or controlled by, or is under
common ownership or control with, another person. Solely for purposes of this definition, the terms “owns,” “is
owned” and “ownership” mean ownership of an equity interest, or the equivalent thereof, of ten percent or more,
and the term “person” means an individual, partnership, committee, association, corporation or any other organ-
ization or group of persons.

(c) “Allocable share” means Allocable Share as that term is defined in the Master Settlement Agreement.

(d) “Cigarette” means any product that contains nicotine, is intended to be burned or heated under ordinary con-
ditions of use, and consists of or contains (1) any roll of tobacco wrapped in paper or in any substance not con-
taining tobacco; or (2) tobacco, in any form, that is functional in the product, which, because of its appearance,
the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by,
consumers as a cigarette; or (3) any roll of tobacco wrapped in any substance containing tobacco which, because
of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to,
or purchased by, consumers as a cigarette described in clause (1) of this definition. The term “cigarette” includes
“roll-your-own” (i.e., any tobacco which, because of its appearance, type, packaging, or labeling is suitable for
use and likely to be offered to, or purchased by, consumers as tobacco for making cigarettes). For purposes of
this definition of “cigarette,” 0.09 ounces of “roll-your-own” tobacco shall constitute one individual “cigarette”.

(e) “Master Settlement Agreement” means the settlement agreement (and related documents) entered into on
November 23, 1998 by the State and leading United States tobacco product manufacturers.

(f) “Qualified escrow fund” means an escrow arrangement with a federally or State chartered financial institu-
tion having no affiliation with any tobacco product manufacturer and having assets of at least $1,000,000,000
where such arrangement requires that such financial institution hold the escrowed funds' principal for the benefit
of releasing parties and prohibits the tobacco product manufacturer placing the funds into escrow from using, ac-
cessing or directing the use of the funds' principal except as consistent with RCW 70.157.020(b).
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(g) “Released claims” means Released Claims as that term is defined in the Master Settlement Agreement.

(h) “Releasing parties” means Releasing Parties as that term is defined in the Master Settlement Agreement.

(i) “Tobacco Product Manufacturer” means an entity that after the date of enactment of this Act directly (and not
exclusively through any affiliate):

(1) manufactures cigarettes anywhere that such manufacturer intends to be sold in the United States, including
cigarettes intended to be sold in the United States through an importer (except where such importer is an original
participating manufacturer (as that term is defined in the Master Settlement Agreement) that will be responsible
for the payments under the Master Settlement Agreement with respect to such cigarettes as a result of the provi-
sions of subsections II(mm) of the Master Settlement Agreement and that pays the taxes specified in subsection
II(z) of the Master Settlement Agreement, and provided that the manufacturer of such cigarettes does not market
or advertise such cigarettes in the United States);

(2) is the first purchaser anywhere for resale in the United States of cigarettes manufactured anywhere that the
manufacturer does not intend to be sold in the United States; or

(3) becomes a successor of an entity described in paragraph (1) or (2).

The term “Tobacco Product Manufacturer” shall not include an affiliate of a tobacco product manufacturer un-
less such affiliate itself falls within any of (1)-(3) above.

(j) “Units sold” means the number of individual cigarettes sold in the State by the applicable tobacco product
manufacturer (whether directly or through a distributor, retailer or similar intermediary or intermediaries) during
the year in question, as measured by excise taxes collected by the State on packs bearing the excise tax stamp of
the State or “roll-your-own” tobacco containers. The department of revenue shall promulgate such regulations as
are necessary to ascertain the amount of State excise tax paid on the cigarettes of such tobacco product manufac-
turer for each year.

CREDIT(S)

[1999 c 393 § 2.]

Current with 2013 Legislation effective through July 1, 2013

© 2013 Thomson Reuters.
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Effective:[See Text Amendments] to March 6, 2017

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)

Chapter 70.157. National Uniform Tobacco Settlement--Nonparticipating Tobacco Product Manufactur-
ers

70.157.020. Requirements (Contingent expiration date)

Any tobacco product manufacturer selling cigarettes to consumers within the State (whether directly or through
a distributor, retailer or similar intermediary or intermediaries) after May 18, 1999, shall do one of the follow-
ing:

(a) become a participating manufacturer (as that term is defined in section II(jj) of the Master Settlement Agree-
ment) and generally perform its financial obligations under the Master Settlement Agreement; or

(b)(1) place into a qualified escrow fund by April 15 of the year following the year in question the following
amounts (as such amounts are adjusted for inflation)--

1999: $.0094241 per unit sold after May 18, 1999;

2000: $.0104712 per unit sold;

for each of 2001 and 2002: $.0136125 per unit sold;

for each of 2003 through 2006: $.0167539 per unit sold;

for each of 2007 and each year thereafter: $.0188482 per unit sold.

(2) A tobacco product manufacturer that places funds into escrow pursuant to paragraph (1) shall receive the in-
terest or other appreciation on such funds as earned. Such funds themselves shall be released from escrow only
under the following circumstances--

(A) to pay a judgment or settlement on any released claim brought against such tobacco product manufacturer by
the State or any releasing party located or residing in the State. Funds shall be released from escrow under this
subparagraph (i) in the order in which they were placed into escrow and (ii) only to the extent and at the time ne-
cessary to make payments required under such judgment or settlement;
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(B) to the extent that a tobacco product manufacturer establishes that the amount it was required to place into es-
crow on account of units sold in the state in a particular year was greater than the Master Settlement Agreement
payments, as determined pursuant to section IX(i) of that Agreement including after final determination of all
adjustments, that such manufacturer would have been required to make on account of such units sold, had it
been a Participating Manufacturer, the excess shall be released from escrow and revert back to such tobacco
product manufacturer; or

(C) to the extent not released from escrow under subparagraphs (A) or (B), funds shall be released from escrow
and revert back to such tobacco product manufacturer twenty-five years after the date on which they were placed
into escrow.

(3) Each tobacco product manufacturer that elects to place funds into escrow pursuant to this subsection shall
annually certify to the Attorney General that it is in compliance with this subsection. The Attorney General may
bring a civil action on behalf of the State against any tobacco product manufacturer that fails to place into es-
crow the funds required under this section. Any tobacco product manufacturer that fails in any year to place into
escrow the funds required under this section shall--

(A) be required within 15 days to place such funds into escrow as shall bring it into compliance with this sec-
tion. The court, upon a finding of a violation of this subsection, may impose a civil penalty to be paid to the gen-
eral fund of the state in an amount not to exceed 5 percent of the amount improperly withheld from escrow per
day of the violation and in a total amount not to exceed 100 percent of the original amount improperly withheld
from escrow;

(B) in the case of a knowing violation, be required within 15 days to place such funds into escrow as shall bring
it into compliance with this section. The court, upon a finding of a knowing violation of this subsection, may im-
pose a civil penalty to be paid to the general fund of the state in an amount not to exceed 15 percent of the
amount improperly withheld from escrow per day of the violation and in a total amount not to exceed 300 per-
cent of the original amount improperly withheld from escrow; and

(C) in the case of a second knowing violation, be prohibited from selling cigarettes to consumers within the
State (whether directly or through a distributor, retailer or similar intermediary) for a period not to exceed 2
years.

Each failure to make an annual deposit required under this section shall constitute a separate violation. The viol-
ator shall also pay the State's costs and attorney's fees incurred during a successful prosecution under this para-
graph (3).

CREDIT(S)

[2003 c 342 § 1, eff. July 27, 2003; 1999 c 393 § 3.]
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Effective:[See Text Amendments]

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)

Chapter 70.158. Tobacco Product Manufacturers
70.158.030. Tobacco product manufacturers--Certification--Attorney general to publish direct-

ory--Violations

(1) Every tobacco product manufacturer whose cigarettes are sold in this state, whether directly or through a
wholesaler, distributor, retailer, or similar intermediary or intermediaries, shall execute and deliver on a form
prescribed by the attorney general a certification to the attorney general, no later than the thirtieth day of April
each year, certifying under penalty of perjury that, as of the date of such certification, the tobacco product manu-
facturer is either a participating manufacturer; or is in full compliance with RCW 70.157.020(b)(1), including all
payments required by that section or chapter 25, Laws of 2003.

(a) A participating manufacturer shall include in its certification a list of its brand families. The participating
manufacturer shall update the list thirty calendar days prior to any addition to or modification of its brand famil-
ies by executing and delivering a supplemental certification to the attorney general.

(b) A nonparticipating manufacturer shall include in its certification: (i) A list of all of its brand families and the
number of units sold for each brand family that were sold in the state during the preceding calendar year; (ii) a
list of all of its brand families that have been sold in the state at anytime during the current calendar year; (iii)
indicating, by an asterisk, any brand family sold in the state during the preceding calendar year that is no longer
being sold in the state as of the date of such certification; and (iv) identifying by name and address any other
manufacturer of brand families in the preceding or current calendar year. The nonparticipating manufacturer
shall update the list thirty calendar days prior to any addition to or modification of its brand families by execut-
ing and delivering a supplemental certification to the attorney general.

(c) In the case of a nonparticipating manufacturer, the certification shall further certify:

(i) That the nonparticipating manufacturer is registered to do business in the state or has appointed a resident
agent for service of process and provided notice as required by RCW 70.158.040;

(ii) That the nonparticipating manufacturer: (A) Has established and continues to maintain a qualified escrow
fund; and (B) has executed a qualified escrow agreement that has been reviewed and approved by the attorney
general and that governs the qualified escrow fund;
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(iii) That the nonparticipating manufacturer is in full compliance with RCW 70.157.020(b)(1) and this chapter,
and any rules adopted pursuant thereto; and

(iv)(A) The name, address, and telephone number of the financial institution where the nonparticipating manu-
facturer has established a qualified escrow fund required pursuant to RCW 70.157.020(b)(1) and all rules adop-
ted thereunder; (B) the account number of the qualified escrow fund and any subaccount number for the state of
Washington; (C) the amount the nonparticipating manufacturer placed in the fund for cigarettes sold in the state
during the preceding calendar year, the date and amount of each deposit, and evidence or verification as may be
deemed necessary by the attorney general to confirm the foregoing; and (D) the amount and date of any with-
drawal or transfer of funds the nonparticipating manufacturer made at any time from the fund or from any other
qualified escrow fund into which it ever made escrow payments pursuant to RCW 70.157.020(b)(1) and all rules
adopted thereunder.

(d) A tobacco product manufacturer may not include a brand family in its certification unless: (i) In the case of a
participating manufacturer, the participating manufacturer affirms that the brand family is to be deemed to be its
cigarettes for purposes of calculating its payments under the master settlement agreement for the relevant year,
in the volume and shares determined pursuant to the master settlement agreement; and (ii) in the case of a non-
participating manufacturer, the nonparticipating manufacturer affirms that the brand family is to be deemed to
be its cigarettes for purposes of RCW 70.157.020(b)(1). Nothing in this section limits or otherwise affects the
state's right to maintain that a brand family constitutes cigarettes of a different tobacco product manufacturer for
purposes of calculating payments under the master settlement agreement or for purposes of RCW 70.157.020.

(e) A tobacco product manufacturer shall maintain all invoices and documentation of sales and other information
relied upon for such certification for a period of five years, unless otherwise required by law to maintain them
for a greater period of time.

(2) Not later than November 1, 2003, the attorney general shall develop and publish on its web site a directory
listing all tobacco product manufacturers that have provided current and accurate certifications conforming to
the requirements of this section and all brand families that are listed in these certifications, except as noted be-
low:

(a) The attorney general shall not include or retain in the directory the name or brand families of any nonparti-
cipating manufacturer that has failed to provide the required certification or whose certification the attorney gen-
eral determines is not in compliance with subsection (1)(b) and (c) of this section, unless the attorney general
has determined that the violation has been cured to the satisfaction of the attorney general.

(b) Neither a tobacco product manufacturer nor brand family shall be included or retained in the directory if the
attorney general concludes, in the case of a nonparticipating manufacturer, that: (i) Any escrow payment re-
quired pursuant to RCW 70.157.020(b)(1) for any period for any brand family, whether or not listed by the non-
participating manufacturer, has not been fully paid into a qualified escrow fund governed by a qualified escrow
agreement that has been approved by the attorney general; or (ii) any outstanding final judgment, including in-
terest, for a violation of RCW 70.157.020(b)(1) that has not been fully satisfied for the brand family or manufac-
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turer.

(c) The attorney general shall update the directory as necessary in order to correct mistakes and to add or remove
a tobacco product manufacturer or brand family to keep the directory in conformity with the requirements of this
chapter. The attorney general shall transmit, by e-mail or other practicable means to each wholesaler or distrib-
utor, notice of any addition to or removal from the directory of any tobacco product manufacturer or brand fam-
ily. Unless otherwise provided by agreement between the wholesaler or distributor and a tobacco product manu-
facturer, the wholesaler or distributor shall be entitled to a refund from a tobacco product manufacturer for any
money paid by the wholesaler or distributor to the tobacco product manufacturer for any cigarettes of the to-
bacco product manufacturer still held by the wholesaler or distributor on the date of notice by the attorney gen-
eral of the removal from the directory of that tobacco product manufacturer or the brand family of the cigarettes.
The attorney general shall not restore to the directory the tobacco product manufacturer or the brand family until
the tobacco product manufacturer has paid the wholesaler or distributor any refund due.

(d) Every wholesaler and distributor shall provide and update as necessary an electronic mail address to the at-
torney general for the purpose of receiving any notifications as may be required by this chapter.

(e) A tobacco product manufacturer included in the directory may request that a new brand family be certified
and added to the directory. Within forty-five business days of receiving the request, the attorney general will re-
spond by either: (i) Certifying the new brand family; or (ii) denying the request. However, in cases where the at-
torney general determines that it needs clarification as to whether the requestor is actually the tobacco product
manufacturer, the attorney general may take more time as needed to clarify the request, to locate and assemble
information or documents needed to process the request, and to notify persons or agencies affected by the re-
quest.

(f) The web site will state that chapter 25, Laws of 2003 applies only to cigarettes including, pursuant to the
definition of “cigarettes” in chapter 25, Laws of 2003, roll-your-own tobacco.

(3) It is unlawful for any person (a) to affix a stamp to a package or other container of cigarettes of a tobacco
product manufacturer or brand family not included in the directory, or to pay or cause to be paid the tobacco
products tax on any package or container; or (b) to sell, offer, or possess for sale in this state or import for sale
in this state, any cigarettes of a tobacco product manufacturer or brand family not included in the directory.

CREDIT(S)

[2003 c 25 § 3, eff. July 1, 2003.]
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Effective:[See Text Amendments]

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)

Chapter 70.158. Tobacco Product Manufacturers
70.158.050. Reports, records--Confidentiality, disclosures, voluntary waivers--Escrow pay-

ments

(1) In addition to the reporting requirements under *RCW 70.157.010(j) and the rules adopted thereunder, not
later than twenty-five calendar days after the end of each calendar month, and more frequently if directed by the
director, each wholesaler and distributor shall submit information the director requires to facilitate compliance
with this chapter, including, but not limited to, a list by brand family of the total number of cigarettes, or, in the
case of roll-your-own, the equivalent stick count for which the wholesaler or distributor affixed stamps during
the previous calendar month or otherwise paid the tax due for the cigarettes. Each wholesaler and distributor
shall maintain and make available to the director, all invoices and documentation of sales of all nonparticipating
manufacturer cigarettes and any other information relied upon in reporting to the attorney general or the director
for a period of five years.

(2) Information or records required to be furnished to the department, the board, or the attorney general are con-
fidential and shall not be disclosed. However, the director and the board are authorized to disclose to the attor-
ney general any information received under this chapter and requested by the attorney general for purposes of
determining compliance with and enforcing the provisions of this chapter. The director, the board, and the attor-
ney general may share with each other the information received under this chapter, and may share information
with other federal, state, or local agencies, including without limitation the board, only for purposes of enforce-
ment of this chapter, RCW 70.157.020, or corresponding laws of other states. If a tobacco product manufacturer
that is required to establish a qualified escrow fund under RCW 70.157.020 disputes the attorney general's de-
termination of what that manufacturer needs to place into escrow, and the attorney general determines that the
dispute can likely be resolved by disclosing reports from the relevant distributors and wholesalers indicating the
sales or purchases of the tobacco manufacturer's products, then the attorney general shall request voluntary
waivers of confidentiality so that the reports may be disclosed to the tobacco product manufacturer to help re-
solve the dispute. If the waivers are provided, then the director and the attorney general are authorized to dis-
close the waived confidential information collected on the sales or purchases of cigarettes to the tobacco product
manufacturer. However, before the attorney general or the director discloses the waived confidential informa-
tion, the tobacco product manufacturer must provide to the attorney general all records relating to its sales or
purchases of cigarettes in dispute. The information provided to a tobacco product manufacturer pursuant to this
subsection (2) shall be limited to brands or products of that manufacturer only, may be used only for the limited
purpose of determining the appropriate escrow deposit, and may not be disclosed by the tobacco product manu-
facturer.
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(3) The attorney general may require at any time from the nonparticipating manufacturer proof, from the finan-
cial institution in which the manufacturer has established a qualified escrow fund for the purpose of compliance
with RCW 70.157.020(b)(1), of the amount of money in the fund, exclusive of interest, the amount and date of
each deposit to the fund, and the amount and date of each withdrawal from the fund.

(4) In addition to the information required to be submitted pursuant to RCW 70.158.030, this section, and
chapters 82.24 and 82.26 RCW, the director, the board, or the attorney general may require a wholesaler, distrib-
utor, or tobacco product manufacturer to submit any additional information including, but not limited to,
samples of the packaging or labeling of each brand family, as is necessary to enable the attorney general to de-
termine whether a tobacco product manufacturer is in compliance with this chapter. If the director, the board, or
the attorney general makes a request for information pursuant to this subsection (4), the tobacco product manu-
facturer, distributor, or wholesaler shall comply promptly.

(5) A nonparticipating manufacturer that either: (a) Has not previously made escrow payments to the state of
Washington pursuant to RCW 70.157.020; or (b) has not actually made any escrow payments for more than one
year, shall make the required escrow deposits in quarterly installments during the first year in which the sales
covered by the deposits are made or in the first year in which the payments are made. The director or the attor-
ney general may require production of information sufficient to enable the attorney general to determine the ad-
equacy of the amount of the installment deposit.
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Effective:[See Text Amendments]

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)

Chapter 70.158. Tobacco Product Manufacturers
70.158.060. Penalties--Application of consumer protection act

(1) In addition to or in lieu of any other civil or criminal remedy provided by law, upon a determination that a
wholesaler has violated RCW 70.158.030(3) or any rule adopted pursuant to this chapter, the director or the
board may revoke or suspend the license of the wholesaler in the manner provided by chapter 82.24 or 82.32
RCW. Each stamp affixed and each sale or offer to sell cigarettes in violation of RCW 70.158.030(3) shall con-
stitute a separate violation. For each violation of this chapter, the director or the board may also impose a civil
penalty in an amount not to exceed the greater of five hundred percent of the retail value of the cigarettes or five
thousand dollars upon a determination of violation of RCW 70.158.030(3) or any rules adopted pursuant thereto.
The penalty shall be imposed in the manner provided by chapter 82.24 RCW.

(2) The attorney general may seek an injunction in superior court to restrain a threatened or actual violation of
RCW 70.158.030(3) or 70.158.050(1) or (4) by a person and to compel the person to comply with these sections.
In any action brought pursuant to this section, the state shall be entitled to recover the costs of investigation,
costs of the action, and reasonable attorney fees.

(3) It is unlawful for a person to: (a) Sell or distribute cigarettes or (b) acquire, hold, own, possess, transport, im-
port, or cause to be imported cigarettes, that the person knows or should know are intended for distribution or
sale in the state in violation of RCW 70.158.030(3). A violation of this subsection (3) is a gross misdemeanor.

(4) Any violation of this chapter is not reasonable in relation to the development and preservation of business
and is an unfair and deceptive act or practice and an unfair method of competition in the conduct of trade or
commerce in violation of RCW 19.86.020. Standing to bring an action to enforce RCW 19.86.020 for violation
of this chapter shall lie solely with the attorney general. Remedies provided by chapter 19.86 RCW are cumulat-
ive and not exclusive.
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Effective:[See Text Amendments]

West's Revised Code of Washington Annotated Currentness
Title 70. Public Health and Safety (Refs & Annos)

Chapter 70.158. Tobacco Product Manufacturers
70.158.070. Attorney general's directory decision to be final agency action--Due dates for re-

ports, certifications, directory--Rules--Costs--Penalties

(1) A determination of the attorney general not to include or to remove from the directory a brand family or to-
bacco product manufacturer shall be final agency action for purposes of review under RCW 34.05.570(4).

(2) No person shall be issued a license or granted a renewal of a license to act as a wholesaler unless the person
has certified in writing under penalty of perjury, that the person will comply fully with this section.

(3) The first reports of wholesalers and distributors are due August 25, 2003. The certifications by a tobacco
product manufacturer described in RCW 70.158.030(1) are due September 15, 2003. The directory described in
RCW 70.158.030(2) shall be published or made available by November 1, 2003.

(4) The attorney general, the board, and the director may adopt rules as necessary to effect the administration of
this chapter.

(5) In any action brought by the state to enforce this chapter, the state is entitled to recover the costs of investig-
ation, expert witness fees, costs of the action, and reasonable attorney fees.

(6) If a court determines that a person has violated this chapter, the court shall order any profits, gain, gross re-
ceipts, or other benefit from the violation to be disgorged and paid to the general fund. Unless otherwise ex-
pressly provided, the remedies or penalties provided by this chapter are cumulative to each other and to the rem-
edies or penalties available under all other laws of this state.
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