
In the Supreme Court of the State of California 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff and Appellant, 

v. 

MIAMI NATION ENTERPRISES, et al., 

Defendant and 
Respondent. 

Case No. S216878  

 

 
Second Appellate District, Div. 7, Case No. B242644 

Los Angeles County Superior Court, Case No. BC373536 
Yvette M. Palazuelos, Judge 

SUPPLEMENTAL BRIEF OF THE 
PEOPLE OF THE STATE OF CALIFORNIA 

KAMALA D. HARRIS 
Attorney General of California 
EDWARD C. DUMONT 
Solicitor General 
SARA J. DRAKE 
Senior Assistant Attorney General 
JANILL L. RICHARDS 
Principal Deputy Solicitor General 
 
MARY ANN SMITH 
Deputy Commissioner 
Department of Business Oversight 
UCHE L. ENENWALI 
Senior Corporations Counsel 
 

*JENNIFER T. HENDERSON 
State Bar No. 206231 
TIMOTHY M. MUSCAT 
State Bar No. 148944 
WILLIAM P. TORNGREN 
State Bar No. 58493 
Deputy Attorneys General 
1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
(916) 324-5366 
Jennifer.Henderson@doj.ca.gov 
 
Attorneys for Plaintiff and Appellant 
the People of the State of California 
 



 

CASES 

Alaska Cargo Transport, Inc. v. Alaska Railroad Corp. 
(9th Cir. 1993) 5 F.3d 378 ....................................................................... 8 

Bodi v. Shingle Springs Band of Miwok Indians 
(9th Cir., Aug. 8, 2016, No. 14-16121) __ F.3d __ [2016 
WL 4183518] ....................................................................................... 1, 2 

Breakthrough Management Group, Inc. v. Chukchansi Gold 
Casino & Resort 
(10th Cir. 2010) 629 F.3d 1173 ............................................................... 5 

Contour Spa at the Hard Rock, Inc. v. Seminole Tribe of 
Florida 
(11th Cir. 2012) 692 F.3d 1200 ............................................................... 2 

Everette v. Mitchem 
(D.Md., Nov. 20, 2015) 146 F.Supp.3d 720 ........................................ 4, 5 

Federal Trade Commission v. AMG Services, Inc. 
(D.Nev., No. 2:12cv536).......................................................................... 1 

Gristede’s Foods, Inc. v. Unkechuage Nation 
(E.D.N.Y. 2009) 660 F.Supp.2d 442 ....................................................... 6 

Hutto v. South Carolina Retirement System 
(4th Cir., Dec. 5, 2014) 773 F.3d 536 ...................................................... 3 

ITSI T.V. Productions Inc. v. Agricultural Associations 
(9th Cir. 1993) 3 F.3d 1289 ..................................................................... 3 

Lapides v. Board of Regents of the University System of 
Georgia 
(2002) 535 U.S. 613 ................................................................................. 2 

Sue/Perior Concrete & Paving, Inc. v. Lewiston Golf Course 
Corp. 
(2013) 109 A.D.3d 80 .............................................................................. 6 

Sue/Perior Concrete & Paving, Inc. v. Lewiston Golf Course 
Corp. 
(Nov. 25, 2014) 24 N.Y.3d 538 ...................................................... passim 



TABLE OF AUTHORITIES 
(continued) 

Page 
 

 iii  

U.S. ex rel. Oberg v. Pennsylvania Higher Ed. Assistance 
Agency 
(4th Cir. 2014) 745 F.3d 131 ................................................................... 3 

United States v. Tucker, et al. 
(S.D.N.Y., No. 1:16-cr-091) .................................................................... 1 

COURT RULES 

California Rules of Court, rule 8.520(d) ....................................................... 1 

 



 

1 

The People submit this final, pre-argument supplemental brief in 

compliance with California Rules of Court, rule 8.520(d). 

1. Status of federal litigation relating to defendant payday lenders 

On February 6, 2015 and March 3, 2016, the People submitted letter 

briefs informing the Court of settlements in Federal Trade Commission v. 

AMG Services, Inc. (D.Nev., No. 2:12cv536) between the Federal Trade 

Commission and MNE Services, Inc., and between the FTC and SFS 

Services, Inc.  To the People’s knowledge, that case is still pending against 

the remaining defendants.  The People’s March 3, 2016 letter brief also 

informed the Court of a non-prosecution agreement between the federal 

government and MNE Services, Inc., dated February 9, 2016, relating to a 

federal Racketeer Influenced and Corrupt Organizations Act matter.  Trial 

as to other defendants in the RICO action, United States v. Tucker, et al., 

(S.D.N.Y., No. 1:16-cr-091), has been set for April 17, 2017. 

2. Authorities post-dating the People’s reply brief 

a. Because tribal and state sovereignty at their core share certain 

fundamental similarities, it is reasonable to consider arm-of-the-state 

doctrine in giving content to and applying arm-of-the-tribe doctrine.  (OBM 

31-33; RBM 8-10.)  This view is shared by New York’s high court, as 

stated in Sue/Perior Concrete & Paving, Inc. v. Lewiston Golf Course 

Corporation (Nov. 25, 2014) 24 N.Y.3d 538 [2 N.Y.S.3d 15, 25 N.E.3d 

928].  In determining whether a corporate entity should share in a tribe’s 

sovereign immunity, the court considered precedent concerning state-arm 

status, observing that tribal and state sovereign immunity share a common 

“‘background of traditional ideas about the power and privileges of the 

sovereign[.]’  [citations].”  (24 N.Y.3d at p. 550.)  (The Sue/Perior case is 

discussed in greater detail in 2.d, below.) 

In its supplemental brief filed on September 14, 2016, Defendant-

Respondent SFS, Inc. cites Bodi v. Shingle Springs Band of Miwok Indians 
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(9th Cir., Aug. 8, 2016, No. 14-16121) __ F.3d __ [2016 WL 4183518] as 

supporting its view that state immunity principles are separate and distinct 

from tribal sovereign immunity principles, making any reference to arm-of-

the-state precedent irrelevant.  (SB (SFS) 1.)  The case cannot support such 

a broad proposition. 

In Bodi, the court held that a tribe’s exercise of its right to remove a 

case filed in state court to federal court, standing alone, does not express 

clear and unequivocal intent to waive the tribe’s sovereign immunity from 

suit.  (Bodi, supra, 2016 WL 4183518 at *1, *4.)1  “If anything is to be 

inferred from the Tribe’s removal and immediate assertion of immunity, it 

is that the Tribe preferred to have its immunity defense heard in a federal 

forum[.]”  (Id. at *5.)  The court refused to apply a rule concerning state 

waiver developed in very different circumstances:  specifically, that where 

a state has waived immunity from suit in its own courts, its affirmative 

litigation decision to remove a particular case from state to federal court 

expresses the state’s intent to waive immunity from continuing the 

proceedings in the federal forum.  (Id. at *5, discussing Lapides v. Bd. of 

Regents of the Univ. System of Georgia (2002) 535 U.S. 613.)  The People 

do not dispute that “‘waiver rules applicable to states may not apply in the 

same way to Indian tribes.’”  (Bodi, supra, 2016 WL 4183518, *7, quoting 

Contour Spa at the Hard Rock, Inc. v. Seminole Tribe of Florida (11th Cir. 

2012) 692 F.3d 1200, 1208; see also RBM 8-9.)  But nothing in the result 

or reasoning in Bodi is inconsistent with using principles developed in the 

arm-of-the-state context to shape an analogous rule for use in the tribal 

context, as the People have argued this Court should do in this case. 

                                              
1 While the plaintiff sued both the Tribe and its Health Board, it does 

not appear that the Board’s entitlement to share in the Tribe’s immunity 
was in dispute.  (See 2016 WL 4183518, *2, fn.6.) 
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And, as should be clear from prior briefing, the People do not suggest 

that the Court should simply import arm-of-the-state case law wholesale 

into the tribal context.  Rather, the framework adopted by this Court to 

evaluate an entity’s claim to arm-of-the-tribe status should appropriately 

reflect the real differences in the powers of, and the challenges facing, 

states and tribes respectively as sovereigns.  (See OMB 37-39 [noting that 

raising revenues through taxation is more difficult for tribes than states; 

acknowledging that commercial ventures can serve tribal purposes where 

they fund important governmental services or operations]; RBM 20 

[similar]; see also 2.d, below.)  The approach proposed by the People is 

respectful of these differences. 

b. Federal courts of appeals that have addressed the issue have held 

that the burden to prove arm-of-the-state status rests on the entity seeking to 

assert and share in a state’s sovereign immunity.  (OBM 31.)  At the time of 

the parties’ briefing, it appeared that the Fourth Circuit might hold a 

different view.  (Ibid., citing U.S. ex rel. Oberg v. Pennsylvania Higher Ed. 

Assistance Agency (4th Cir. 2014) 745 F.3d 131, 142.)  The Fourth Circuit 

has since made clear that an entity’s contention that it should share in a 

state’s immunity “is akin to an affirmative defense, which the defendant 

bears the burden of demonstrating” thereby “join[ing] every other court of 

appeals that has addressed the issue.”  (Hutto v. South Carolina Retirement 

System (4th Cir., Dec. 5, 2014) 773 F.3d 536, 543, citing, e.g., ITSI T.V. 

Productions Inc. v. Agricultural Associations (9th Cir. 1993) 3 F.3d 1289, 

1292.) 

c. For the same reasons it makes sense for entities claiming arm-of 

the-state status to bear the burden of proof, so too should entities claiming 

arm-of-the-tribe status.  (OBM 33-34; RBM 10-13.)  (By “burden of 

proof,” the People mean that the entity should bear both an initial burden of 

production to establish a prima facie case, and the ultimate burden of 
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persuasion.  (RBM 10.))  In many (perhaps most) cases, an entity that is in 

fact an arm of the tribe should be able to make out a prima facie case for its 

arm status through submission of a discrete set of documents and 

supporting declarations.  (See, e.g., RBM 12-13.)  In the People’s view, a 

party wishing to challenge the entity’s arm status at that point should have 

two options:  to identify one or more substantial deficiencies in the entity’s 

prima facie case (for example, that the documents fail to speak to an 

essential element, such as tribal control), or to present evidence that calls 

into serious question whether the circumstances described in the documents 

and declarations exist in actual practice.  If the challenger is able to raise 

substantial issues, the court should require the entity claiming arm status to 

supplement its initial showing, and/or may allow for focused discovery.  

(See OBM 24.) 

The People’s position is not inconsistent with a discovery ruling in 

Everette v. Mitchem (D.Md., Nov. 20, 2015) 146 F.Supp.3d 720.2  In 

Everette, the district court denied the plaintiffs’ request for discovery 

concerning two tribal payday lending entities respectively associated with 

the Tunica-Biloxi Tribe of Louisiana and the Fort Belknap Indian 

Community.  (Id. at pp. 722-723.)  In response to “substantial evidence” 

submitted by the entities, the plaintiff “failed to identify any specific facts 

to support her assertion that tribes [did] not own, operate, and control” the 

entities.   (Id. at p. 722.)  The court reasonably concluded that “‘[w]hen a 

plaintiff offers only speculation or conclusory assertions . . . , a court is 

within its discretion in denying jurisdictional discovery.’  [citation].”  

                                              
2 The Everette case appears to involve two of the same payday 

lending enterprises at issue in this case, Ameriloan and UnitedCashLoans; 
in addition, private third-party Scott Tucker is a named defendant.  (Id. at p. 
721.) 
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(Ibid.)3  Here, in sharp contrast, the People introduced evidence from the 

FTC investigation strongly suggesting that the Tribes did not in fact control 

the defendant payday lending entities, which appeared to operate primarily 

at the direction of and in the service of private interests.  (OBM 14-15, 19-

20.)  In the circumstances of this case, the payday lenders should be put to 

additional proof or required to respond to focused discovery. 

d. On the substance of arm-of-the tribe analysis, the Court of 

Appeals of New York recently had occasion to articulate and apply a legal 

framework guided by precedent in both the state and tribal context.  

(Sue/Perior, supra, 24 N.Y.3d 538 [25 N.E.3d 928, 2 N.Y.S.3d 15].)  The 

case resulted from a concrete and paving contractor’s attempt to enforce a 

mechanic’s lien against Lewiston Golf Course Corporation, which hired the 

contractor to build an off-reservation golf course.  (Id. at pp. 541, 544.)  

Lewiston Golf was created by the Seneca Nation of Indians as a corporate 

subsidiary of Seneca Niagara Falls Gaming Corporation, which was turn 

was a corporate subsidiary of Seneca Gaming Corporation, a corporation 

wholly owned by the Nation.  (Id. at p. 542.)  In response to the lawsuit, 

which included claims for breach of contract and fraud, Lewiston Golf 

asserted that it was an arm of the Seneca Nation and therefore immune.  (Id. 

at pp. 544-545.)  The trial court and intermediate appellate court both 

                                              
3 The People note that the Everette court employed the test 

articulated by the Tenth Circuit in Breakthrough Management Group, Inc. 
v. Chukchansi Gold Casino & Resort (10th Cir. 2010) 629 F.3d 1173, 1183.  
(Everette, supra, 146 F.Supp.3d at pp. 723-724.)  The shortcomings of this 
approach include factor (2), “method of creation,” which considers whether 
the entity was created under tribal law.  As the People have argued, “[t]he 
inquiry should not hinge . . . on the source of the applicable law.  Instead, a 
court should look to the substance and operation of that law—whether 
tribal or state—to determine the nature of the relationship between the 
entity and the sovereign.”  (OBM 36.) 
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rejected Lewiston Golf’s claim of arm status.  (Id. at p. 545.)4  The 

Appellate Division appeared to find it particularly troubling that Lewiston 

Golf “‘previously held itself out as an independent, market-participating 

entity subject to the jurisdiction of the State of New York, including its 

courts . . . .’”  (Id. at p. 546, quoting Appellate Division decision.) 

The state Court of Appeals affirmed.  (25 N.Y.3d at p. 546.)  The 

majority began its analysis with “the functions and purposes factor.”  (Id. at 

p. 547.)  Among other things, the entity had represented that the project was 

designed to capitalize on the growing regional tourism market, create 

regional jobs, and serve as an amenity to the Nation’s existing gaming 

operations.  (Id. at p. 542.)  The court agreed with the Appellate Division 

that “the primary purpose of creating the golf course [at an off-reservation 

site] was to act as a regional economic engine and thereby serve the profit-

making interests of the Seneca Nation’s casino operations in the area.”  (Id. 

at p. 548.)  In the court’s view, “the purposes of Lewiston Golf were 

sufficiently different from tribal goals that they militate against Lewiston 

Golf’s claim of sovereign immunity.”  (Ibid.) 

Since this factor was not “determinative,” the court went on to 

evaluate various factors related to tribal control versus independence.  (24 

N.Y.3d at p. 549.)  Relevant (and undisputed) facts included that the Seneca 

Nation controlled the entity’s board of directors; tribal officials controlled 

administrative and accounting responsibilities; and the Nation’s governing 

body had the power to dismiss the entity’s governing body.  (Ibid.; see also 
                                              

4 The Appellate Division expressly held that “‘the burden of proof 
for an entity asserting immunity as an arm of a sovereign tribe is on the 
entity to establish that it is, in fact, an arm of the tribe[.]’”  (Sue/Perior 
Concrete & Paving, Inc. v. Lewiston Golf Course Corp. (2013) 109 A.D.3d 
80, 87 [968 N.Y.S.2d 271, 277], quoting Gristede’s Foods, Inc. v. 
Unkechuage Nation (E.D.N.Y. 2009) 660 F.Supp.2d 442, 466.)  That 
holding was not discussed (or questioned) in the Court of Appeals’ opinion. 
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id. at pp. 543-544 [entity could not make variety of significant business 

decisions without the Seneca Nation’s approval, and was required to keep 

detailed corporate and financial records and submit annual statement of 

financial condition to the Nation].)  The court acknowledged that “[t]hese 

considerations indicate that Lewiston Golf is dependent on the Seneca 

Nation in a manner that might suggest it partakes in the Nation’s sovereign 

immunity.”  (Id. at p. 549.) 

In the final analysis, however, the court viewed the remaining 

“financial relationship” factors to be especially important, and to tip the 

balance against arm status.  (24 N.Y.3d at p. 549.)  Lewiston Golf, not the 

Seneca Nation, held legal title to the golf course.  (Ibid.)  And, in the 

court’s view, “most significantly, the record firmly indicate[d] the intent to 

ensure that a suit against Lewiston Golf [would] not impact the Seneca 

Nation’s fiscal resources[,]” because the Nation was not liable for the debts 

or obligations incurred by Lewiston Golf, and Lewiston Golf lacked the 

power to bind or obligate the funds of the Nation.  (Id. at pp. 549-550.)  The 

court recognized that its reasoning could be read to call into question the 

status of the Seneca Nation’s incorporated gaming operations, which had 

already been determined to be arms of the Nation in federal cases.  (Id. at p. 

551.)  It offered a possible distinguishing feature—that “it could be argued 

that Seneca Gaming and Seneca Niagara are distinguishable from Lewiston 

Golf in that their purposes are more closely aligned with those of the 

Seneca Nation.”  (Id. at p. 552.)5 

The majority in Sue/Perior properly framed its analysis around the 

purposes of sovereign immunity and considered appropriate factors.  The 

                                              
5 The Seneca Nation’s gaming facility operates under the Indian 

Gaming Regulatory Act.  (24 N.Y.3d at p. 553, fn.1 (Rivera, J., 
dissenting).)  
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People note, as did the dissent, that some of the opinion’s language could 

be read out of context to suggest that legal insulation of the tribal treasury 

from the debts and obligation of the entity would be enough, standing 

alone, to determine the question of arm status.  (See 24 N.Y.3d at p. 550 

[“If a judgment against a corporation created by an Indian tribe will not 

reach the tribe’s assets . . . then the corporation is not an ‘arm’ of the 

tribe.”]; id. at p. 554 (Rivera, J., dissenting) [“I disagree with the majority 

that certain financial factors . . . should be treated as outcome determinative 

. . . .”].)  The majority did not, however, treat this factor as dispositive, but 

only as providing “strong evidence” against arm status.  (24 N.Y.3d at p. 

551.) 

While a tribe’s legal insulation from the entities’ debts and obligations 

may be highly relevant, the People agree that it should not be dispositive.  

Many tribal gaming operations, for example, are incorporated, thus legally 

insulating a tribal government from direct liability for the operation’s 

financial obligations.  At the same time, most such operations are organized 

and governed in accordance with the Indian Gaming Regulatory Act, whose 

requirements will typically ensure that virtually all other relevant 

considerations favor arm status and immunity.  (See OBM 37-38; RBM 18, 

21 [discussing IGRA’s requirements].)  Moreover, just as in the arm-of-the-

state context, an entity should be able to prove that while the tribal 

sovereign is not legally liable for the entity’s debts and obligations, the 

entity is so essential to sovereign functions or purposes that, as a practical 

matter, the sovereign would almost certainly be compelled to step in and 

assume substantial financial burdens should the entity find itself in financial 

straits.  (See Alaska Cargo Transport, Inc. v. Alaska Railroad Corp. (9th 

Cir. 1993) 5 F.3d 378, 381 [noting Alaska’s practical fiscal responsibility 

for “lifeline” railroad should it face financial need]; OBM 30, 35, 37 [citing 

Alaska Railroad].) 



A proper analysis for arm-of-the tribe status should sufficiently guard 

against extending immunity to entities that are essentially private, non

governmental businesses, but should not be so rigid that it fails to recognize 

the appropriateness of immunity where the entity is, in certain essential 

respects, so closely connected to and aligned with the tribal sovereign that a 

suit against the entity is in practical effect a suit against the tribe itself. 
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