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The Indian Health Service (IHS or Agency), through counsel, 

hereby submits this response in opposition to Southcentral’s (SCF) 

Second Motion for Preliminary Injunction.  In its motion, SCF asks the 

Court to preserve “the funds currently promised to SCF to be made 

available under the 2014 award for the IHS national Methamphetamine 

and Suicide Prevention Initiative (MSPI), and the national Domestic 

Violence Prevention Initiative (DVPI) pending the outcome of the 

underlying litigation.” Notwithstanding that IHS has neither promised 

nor approved an allocation of funds to SCF for this funding cycle, the 

Court should deny SCF’s motion.  Contrary to SCFs assertion, this 

dispute is about all of the funds that IHS may allocate for SCF’s MSPI 

and DVPI programs, should IHS approve SCF’s application, which has 

not yet occurred.  It is ludicrous for an award recipient to argue, as SCF 

does, that a federal agency contemplating an award of funds does not 

have the discretion to require the recipient submit a budget inclusive of 

all of the costs the recipient intends to ask the agency to fund.  Far from 

being coercion, the agency’s position represents fiscal responsibility.          

Aside from this Motion, SCF’s existing lawsuit concerns whether 

IHS must accept contract terms proposed by SCF recognizing a 

Case 3:13-cv-00164-SLG   Document 75   Filed 07/31/14   Page 2 of 13



3 

SouthCentral Foundation, Inc.  v. Yvette Roubideaux, Director, IHS 

Case No.: 3:13-cv-00164  SLG 

contractual duty to fund direct and indirect contract support costs 

(CSC) for the fiscal year (FY) 2012 MSPI and DVPI  (collectively, the 

MSPI/DVPI).  The sole issue in that case is whether IHS can be 

compelled to agree to the contract terms proposed by SCF under the 

Indian Self Determination and Education Assistance Act (ISDEAA), 

Pub. L. No. 93-638 (codified at 25 U.S.C. §§ 450–458bbb-1); the 

underlying funding itself is not even at issue. For the purposes of this 

Motion, there is no contract or even contract proposal properly before 

the Court.  Rather, IHS is still in the initial allocation stages for the 

MSPI/DVPI and has yet to approve an award for SCF.  

BACKGROUND 

On February 27, 2014, IHS wrote a letter to tribal leaders to 

initiate a consultation on the funding distribution for MSPI/DVPI for 

the current funding cycle and requested input on the future of the 

initiatives.1 On May 27, 2014, based on the lack of consensus from the 

input received in response to that letter, IHS issued a follow up letter in 

which the agency notified tribes that it was extending the 

demonstration projects using FY 2014 funding to fund those currently 

                                                           
1
 See February 27, 2014 Tribal Leader Letter Ex. 1 at 1. 
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receiving MSPI and DVPI funds.2  IHS indicated that the 

demonstration/pilot project phase of MSPI and DVPI will come to a 

close as of August 31, 2015 and it is expected that the initiatives, if 

continued, will be redesigned and re-competed in future years.3    In 

other words, this is likely the last funding cycle for which SCF has an 

opportunity to request funding without competition. The announcement 

and continuation application for this one year extension was sent to 

MSPI/DVPI project participants shortly thereafter, with a required 

completion date by June 16, 2014.4    On May 28, 2014, SCF was 

notified via email that it could submit an application for an award not 

to exceed $299,798.00 for the MSPI program.5  On May 28, 2014, SCF 

was via email notified that it could submit an application for an award 

not to exceed $241,277 for the DVPI program.6   

SCF submitted applications to continue for both initiatives for the 

full amount of the award.  In each of the applications, however, SCF 

identified “other funds” from which it would fund indirect costs 

                                                           
2
 See May 27, 2014 Tribal Leader Letter Ex. 2 at 1.   

3
 Id. 

4
 Id. 

5
 See May 28, 2014 Email from Steven Whitehorn to Chanda Aloysius, Ex. 3.    

6
 See May 28, 2014 Email from Skye Bass to Bobbi Outten, Ex. 4. 
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associated with each award.7  SCF stated in each application that “the 

indirect costs are not budgeted to be paid from the requested grant 

funds; but will be paid using non-grant funds.”8    SCF did not identify 

the non-grant fund sources.9  On July 8, 2014, concerned that SCF’s 

application for funding was noncompliant with IHS’s instructions, 

Beverly Cotton, Acting Director, Division of Behavioral Health (DBH), 

sent an email to SCF requesting clarification.10  In that email, Ms. 

Cotton explained that MSPI and DVPI awards are all-inclusive of costs 

and indirect costs should be included in within the allowable budgets 

for the award funds.11    Ms. Cotton asked SCF to clarify whether it 

intended to submit an all-inclusive budget that included indirect costs 

or if SCF did not intend to request the funding for such costs, to 

acknowledge that IHS would not owe any amounts not included in the 

approved budget.  Counsel for SCF admitted during the telephonic 

conference with the Court on July 29, 2014 that SCF’s noncompliance 
                                                           
7
 See SCF’s Domestic Violence Prevention Initiative Application Ex. 5 at 19; SCF’s 

Methamphetamine and Suicide Prevention Initiative Application Ex. 6 at 13.    
8
 Id. 

9
 IHS notes that contract support costs are not paid on grants, which are expected to be inclusive 

of all reasonable costs.  While the MSPI/DVPI awards have not been made as grants they have 

been administered by like grants and not like programs, services, functions, and activities funded 

pursuant to 25 U.S.C. § 450j-1(a).   
10

 See July 8, 2014 email from Beverly Cotton to SCF Ex. 7. 
11

 Id. 
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with the application requirements was intentional, and SCF expected to 

obtain funding from IHS for the excluded indirect costs pursuant to its 

legal theory regarding contract support costs (CSC).   SCF reaffirmed 

its noncompliance with application requirements in its Memorandum in 

Support of its Second Motion for Preliminary Injunction.12  

STANDARD OF REVIEW 

There is no special statutory injunction standard applicable to 

ISDEAA disputes.  Under the Ninth Circuit test, which would be 

applicable to ISDEAA disputes, SCF is not entitled to injunctive relief.13 

There is no jurisdictional basis under the ISDEAA, however, for 

intervention for the matter at hand, whether under 25 U.S.C. § 450m-

1(a) or otherwise.   IHS’s implementation of the MSPI/ DVPI and the 

allocation of funding for the initiatives is committed to agency 

discretion and unreviewable under 25 U.S.C. § 450m-1(a).14  The matter 

at issue is distinct from the controversy involved in SCF’s earlier 
                                                           
12

 See Docket 72 at 9. 
13

 A party seeking a preliminary injunction must establish the existence of four elements: “(1) 

likelihood of success on the merits; (2) likelihood of suffering irreparable harm absent a 

preliminary injunction; (3) the balance of equities tips in the plaintiff’s favor; and (4) injunctive 

relief is in the public interest.” Leigh v. Salazar, 677 F.3d 892, 896 (9th Cir. 2012) (citing Winter 

v. Natural Resources Defense Council, 555 U.S. 7, 20 (2008)). 
14

 IHS set forth these arguments fully in its opposition to SCF’s Motion for Summary Judgment 

and in Support of Defendant’s Cross-Motion for Summary Judgment and will not repeat them 

here.    
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lawsuit, and should not even be viewed as part of that lawsuit.  That 

case involves a dispute over contract language for which SCF exhausted 

administrative requirements.   There is no contract language at issue 

here.  Rather, SCF is asking the court to directly intervene in the 

allocation process of the agency before the agency even makes a final 

allocation decision.    

ARGUMENT 

I. INTRODUCTION 

SCF’s principal argument in support of its request appears to be 

that the agency is violating the ISDEAA because“[t]he agency is now 

refusing to add indirect costs to the 2014 award of MSPI and DVPI 

funds.”15   Contrary to SCF’s assertion, IHS has instructed each 

applicant, including SCF, to submit an application that reflects the 

entire budget that IHS will be asked to fund for MSPI/DVPI, and 

indirect costs must be included within the budget that IHS will be 

asked to approve for the participant.16  Indeed, if SCF chooses not to 

include indirect costs as part of its overall MSPI/DVPI budget, IHS 

                                                           
15

 Docket 72 at 6.   
16

 See e.g.; Ex. 3 (SCF’s total allowable award for MSPI not to exceed $ 299.798.00). 
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requested an acknowledgment that it would owe no additional funds to 

SCF.17  IHS is refusing to facilitate the creation of a contract claim for 

SCF by approving an application through which SCF will demand 

additional payment in the form of contract support costs (CSC) later.18   

While there is no guarantee that IHS will approve SCF’s full request, 

even if this were a regular program carried out under the ISDEAA  the 

tribe has no such guarantee for programs, services, functions, and 

activities funded pursuant to 25 U.S.C. § 450j-1(a).19  Here, for 

programs that the Secretary never operated and are not funded under 

450j-1(a), only reasonable costs within the budget approved for 

MSPI/DVPI will be funded.    

 

 II.  SCF IS NOT ENTITLED TO INJUNCTIVE RELIEF 

 

A. SCF’s underlying merits argument is misguided. 

                                                           
17

 Ex.7.   
18

 Even should a Court find that CSC is owed on these program awards, the nature of the 

Director’s discretion would allow those funds to be paid from the funds already made available 

for the MSPI/DVPI program, not from additional funds. The Director could simply choose to 

lower the amount available for the program itself. It is unnecessary for the Director to engage in 

this fictitious exercise.     
19

 If the MSPI/DVPI award was actually a program within the purview of 25 U.S.C. § 450j-1(a) 

arguably all tribes would be eligible for a share of the funding, not simply some tribes.  Instead, 

the appropriation language allowed the Director discretion over these funds that she would not 

normally have over ISDEAA funds.      
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SCF argues that it is likely to succeed on the merits of the 

underlying litigation, citing the current litigation involving its contract 

proposal.  The underlying litigation between SCF and IHS over its FY 

2012 contract has nothing to do with the matter at hand.  At issue here 

is the non-justiciable status of SCF’s application for the current funding 

cycle of the MSPI/DVPI awards.  The application has not been approved 

or denied and so the parties are not even at a point where an ISDEAA 

contract is implicated.   It support of its argument, SCF suggests that 

IHS has an evidentiary burden that it cannot meet.  Again, the 

evidentiary burden cited by SCF, is only triggered by IHS’s rejection of 

a final offer regarding a contract, received from a tribe in accordance 

with the provisions of 25 U.S.C. § 458aaa-6(b).  IHS received no final 

offer from SCF over contract terms. Even if it did, when the final offer 

provision is applicable, IHS has 45 days under the statute to respond.  

25 U.S.C. § 458aaa-6(b).  

B. SCF will not suffer irreparable harm if the injunction is 

not granted. 

SCF argues that it may not receive its 2014 MSPI and DVPI 

program funds if it does not submit the acknowledgment requested by 
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the agency and that this could cause irreparable harm to SCF.20  This 

assertion is at odds with the current request before SCF.  IHS only 

requested an acknowledgment if SCF does not intend to revise its 

budget to include its indirect costs.21    SCF has so far refused to comply 

and it is that refusal that jeopardizes SCF’s participation in the last 

year of the pilot.  SCF is correct in asserting that the Director has 

discretion to choose which entities that will receive the funds and that 

the ISDEAA does not require IHS to fund SCF.22   Likewise, the 

Director has the discretion to determine the maximum amount from 

which the participant must fund all costs for the pilot and can insist 

that applicants stay within the approvable budget.  If SCF cannot 

administer the program within the maximum allowed budget, it should 

consider operating a smaller program or withdrawing its application.  

Regardless, SCF has submitted an application that identifies a total 

budget that exceeds the maximum amount IHS is willing to allocate, 

while simultaneously preserving a future contract claim for the SCF to 

demand more.  Given that the government now knows that appears to 

                                                           
20

 Docket 72 at 8.    
21

 Ex. 7.   
22

 Docket 72 at 8-9.   
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be exactly what SCF intends, approving the application would be 

unwise.  Currently, SCF’s potential award is subject to an approval 

from the IHS DBH.  This approval is part of the application process for 

all applicants.   

C. The equities do not favor SCF. 

 

The matter at hand has to do with whether IHS will approve 

SCF’s application and allocate funding for SCF’s programs, and if so, 

how much.  An agency does not coerce its award applicants by directing 

them to submit a budget inclusive of all costs they want funded.  On the 

contrary, that requirement is intrinsic to the delivery of federal 

assistance.  Moreover, SCF is not the only participant in MSPI/DVPI 

and it is not being singled out.  For this funding cycle, IHS has chosen 

not to accord SCF special status just because it is the only participant 

in litigation requesting funding in excess of what was available for the 

MSPI/DVPI program. Even though IHS does not agree with SCF’s CSC 

legal theory, IHS is not asking SCF to waive any right to propose 

contract language, now or in the future.   Rather, in order to receive an 

allocation for this funding cycle, for an award that is entirely within the 

discretion of the Director to make, IHS has directed SCF to submit an 
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application for MSPI/DVPI funding that reflects a reasonable all-

inclusive budget that IHS can provide, regardless of whether SCF 

would characterize the costs as program costs or support costs.  SCF 

has elected not to comply with this requirement because it wants to 

preserve a claim to additional funding.   Further, SCF has flouted IHS’s 

instructions, attempting to mask its establishment of a future contract 

claim for CSC by including thinly veiled references to “other sources” or 

“other funds” in its applications.   As IHS suspected when Ms. Cotton 

requested clarification of the SCF’s proposed language, the “other 

source” of funding turned out to be IHS, and counsel for SCF confirmed 

this during the telephone conference with the Court on July 29th.  Such 

misguided efforts are sufficient cause for IHS to deny SCF’s application 

outright.  Indeed, such behavior should be admonished, not rewarded by 

the granting of  the Motion.  Nevertheless, SCF fears are unfounded.  It 

has not yet forfeited the opportunity to obtain funding for the last year 

of the MSPI/DVPI pilot and has only been asked to request reasonable 

full funding just as all other recipients.   
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CONCLUSION 

The proper action for the Court to take is to deny SCF’s Motion.  

SCF has been repeatedly informed that MSPI/DVPI are all inclusive 

awards, and that for this funding cycle, it must include the entire 

budget it expects IHS to fund.  SCF’s opportunity to follow directions is 

closing, but it has not closed yet. 

 RESPECTFULLY SUBMITTED July 31, 2014, at Anchorage, 

Alaska. 

       KAREN L. LOEFFLER 

       United States Attorney 

 

       s/Richard L. Pomeroy 

       Assistant U.S. Attorney 

       Attorney for Defendant 
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a copy of the foregoing was served electronically  

on: 

 

Lloyd B. Miller 
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