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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 12-CV-62140-Scola/Valle

SEMINOLE TRIBE OF FLORIDA,
a Federally recognized Indian Tribe,

Plaintiff,

v.

MARSHALL STRANBURG,
AS INTERIM EXECUTIVE DIRECTOR AND
DEPUTY EXECUTIVE DIRECTOR,

Defendant.
_______________________________________/

PLAINTIFF'S MEMORANDUM OF LAW IN REPLY TO DEFENDANT'S
OPPOSITION TO PLAINTIFF'S MOTION FOR FINAL SUMMARY JUDGMENT

Plaintiff, SEMINOLE TRIBE OF FLORIDA (the "Tribe"), a Federally recognized Indian

tribe, files this memorandum of law in reply to the Opposition to Plaintiff's Motion for Final

Summary Judgment of Defendant, MARSHALL STRANBURG, as Interim Executive Director

and Deputy Executive Director of the Florida Department of Revenue.

1. The Exemption In §162.017(c) Of The Federal Leasing Regulations Is Valid.

Section 162.017(c) of the Federal Leasing Regulations expressly exempts leasehold

interests from State tax, but Defendant contends that the exemption is invalid (Doc. 66 p. 1-2).

Defendant argues that the Federal Leasing Regulations were promulgated by the Bureau of

Indian Affairs, while only Congress can grant tax exemptions. Id. However, in 25 U.S.C. §2,

Congress delegated to the Commissioner of Indian Affairs, under the direction of the Secretary

of the Interior, all responsibility for "the management of all Indian affairs and of all matters

arising out of Indian relations." The promulgation of regulations relating to the leasing of Indian

Case 0:12-cv-62140-RNS   Document 71   Entered on FLSD Docket 12/27/2013   Page 1 of 12



{27643487;3} 2

Land falls squarely within the scope of that delegated authority. Congress typically delegates

authority to implement tax exemptions.1

Where, as here, the Secretary complies with the Administrative Procedures Act,2 his

regulations are presumptively valid. That presumption can be rebutted only by an affirmative

showing that (i) the Secretary exceeded the authority that Congress delegated to him, or (ii) the

regulations are "directly contrary to the clearly expressed intent of Congress." Ohio v. U.S. Dep't

of the Interior, 880 F.2d 432, 438 (D.C. Cir. 1989). In promulgating these regulations, the

Secretary did not exceed the authority that Congress delegated to him and Defendant did not

contend otherwise. Congress has never authorized State taxation of rentals of Indian Land and

Defendant has not cited a single authority that suggests otherwise. He cites Agua Caliente Band

of Mission Indians v. Riverside County, 442 F.2d 1184 (9th Cir. 1971); Fort Mojave Tribe v. San

Bernadino County, 543 F.2d 1253 (9th Cir. 1976); and Oklahoma Tax Comm’n v. Texas Co., 336

U.S. 342 (1949) (Doc. 66 p. 3, 5), but these pre-Bracker cases merely say that, as of the dates of

those cases, Congress had not expressly prohibited State tax on non-Indian tenants. The cases do

not satisfy Defendant's burden of showing that Congress has expressly authorized State taxation

of rentals of Indian Land.

Defendant claims that no statute grants that same exemption that is provided in the

Federal Leasing Regulations and that this invalidates the exemption. (Doc. 66 p. 1-2). He

contends that 25 U.S.C. §465 exempts leasehold interests in Indian Land from only ad valorem

1 Many of the regulations promulgated by the Secretary of the Treasury under Title 26 of the
United State Code address tax exemptions.
2 The Secretary complied with the Administrative Procedures Act, 5 U.S.C. §500, et seq., by
publishing the current version of the Federal Leasing Regulations in the Federal Register on
December 5, 2012. They do not become effective until 30 days after the publication. Congress
has now had more than a year to dispute the Secretary's assertions of Congressional intent but
has not done so for the simple reason that that intent is accurately reflected in those regulations.
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tax and not Rental Tax. (Doc. 66 p. 4). However, the validity of a regulation does not depend on

a statute granting the same relief and Defendant has not cited a single authority supporting that

proposition. If that were required, there would be no need for the regulation. In any event, 25

U.S.C. §465 does exempt Rental Tax from State taxation. It exempts all rights in Indian Land. A

leasehold interest in Indian Land is obviously a right in that land.

2. The Exemption in §162.017(c) Of The Federal Leasing Regulations Applies
to Rental Tax.

Defendant contends that §162.017(c) of the Federal Leasing Regulations is not intended

to apply to Rental Tax. (Doc. 66 p. 2-3). Although it is clear from the preamble to those

regulations that the Rental Tax is exactly the type of tax to which this exemption is intended to

apply, Defendant urges the Court to ignore the preamble because it is not binding law (Doc. 66 p.

6). The preamble is properly considered by the Court because it explains the regulations in the

author's own words, but the Tribe's arguments do not depend on it. Everything discussed in the

preamble is specifically provided in the regulations themselves, and Defendant has not

contended otherwise.

The preamble also explains how Congress intends that the Federal Leasing Regulations

preempt and preclude State taxation of rentals of Indian Land. Defendant contends that the Court

should ignore that clear expression of congressional intent along with the preamble. However,

congressional intent to preempt and preclude State taxation of leasehold interest in Indian Land

is clear from the regulations themselves. Courts typically ascertain congressional intent by

reviewing the Federal regulations as the Supreme Court did in White Mountain Apache Tribe v.

Bracker, 448 U.S. 136 (1980) and Ramah Navajo School Board, Inc. v. Bureau of Revenue of
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New Mexico, 458 U.S. 832 (1982).3 Where, as here, the Federal regulations exhaustively regulate

the activity, congressional intent to preempt and preclude State taxation of the activity is

indicated.4 The State does not perform a single regulatory task in connection with the leasing of

Indian Land. In these circumstances, Bracker holds that any State tax which burdens that activity

obstructs the policies underlying the Federal regulation and is invalid unless it is narrowly

tailored to compensate the State for services it specifically provides in connection with that

particular activity. The Rental Tax is not such a tax. It is a tax of general application that is used

to fund services that the State provides to its residents in general. Furthermore, the State does not

provide any services relating to the leasing of Indian Land.

Defendant contends that §162.017(c) does not apply to the Rental Tax because its

application is subject to "applicable Federal law". (Doc. 66 p. 2). He contends that "applicable

Federal law" includes Agua Caliente and Fort Mojave Tribe. (Doc. 66 p. 5). Because these

cases pre-dated Bracker and Ramah, they can no longer be considered good law. They hold that

congressional intent to exempt a non-Indian tenant from State tax5 will not be presumed where

3 In Bracker, the Court reviewed 25 U.S.C. §§405-407, and the regulations promulgated
thereunder (25 C.F.R. 141.3 through 141.29, and 25 C.F.R., Part 162 (1979), in determining that
Congress intended that the Federal regulation of Indian timber harvesting preempt and preclude
State taxation of fuel used to transport timber on the reservation. In Ramah the Court determined
that Congress intended that the Federal regulation of the construction and financing of Indian
educational institutions, including the Indian Self-Determination and Education Assistance Act
(25 USC §§450 et seq.) and regulations promulgated thereunder (25 CFR §§274.1 et seq.), and
the Indian Financing Act of 1974 (25 USCS §§1451 et seq.), preempt and preclude State taxation
of materials used to construct on-reservation schools.
4 That Federal law preempts the regulation of leasing of Indian Land was specifically recognized
by the Ninth Circuit in Gila River Indian Community v. Waddell, 967 F.2d 1404 (9th Cir. 1992).
5 The State tax involved in those cases was the California Possessory Interest Tax, an ad valorem
tax on the leasehold interest in publically owned property. Cal. Rev. & Tax Code §110; Cal.
Code 18 §20(b). It is imposed on the value of the underlying property because publically owned
property is exempt from ad valorem tax. Cal. Const. Art. XIII, Sec. 3(a)-(b); Cal. Rev. & Tax
Code §201 -02.
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that intent has not been expressed.6 Those cases have no application where, as here,

congressional intent to exempt the leasehold interests has been expressed or is otherwise

ascertainable under the Bracker balancing test. Defendant's argument relies on his claim that

congressional intent to preempt State taxation of leasehold interests in Indian Land is expressed

only in the preamble, which he asks the Court to ignore. However, that intent is clearly revealed

by the scope and breadth of the Federal Leasing Regulations.

Defendant's reliance on Oklahoma Tax Comm’n v. Texas Co., 336 U.S. 342 (1949) (Doc.

66 p. 3), is also misplaced. It has no application where, as here, the Federal regulations reveal

congressional intent to immunize lessees from State taxation. His reliance on Wyeth v. Levine,

555 U.S. 555 (2009) and Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163 (1989) (Doc. 66

p. 3), is based on his erroneous assumption that the regulation of leasing of Indian Land is not

preempted by Federal law. These cases have no application where the regulation of the activity is

preempted by Federal law. In Cotton Petroleum, the Court specifically found that the regulation

of the particular activity—oil and gas extraction—was shared with the State. After considering

the legislative history of the Indian Mineral Leasing Act of 1938, 25 U.S.C. §461 et seq., the

Court also found that Congress had no intention of exempting extracted oil and gas.

Based on his erroneous assumption that regulation of the leasing of Indian Land is not

preempted by Federal law, Defendant attempts to justify the Rental Tax by only the State's

generalized need for tax revenues. Under Bracker, this can never justify a State tax that burdens

an activity whose regulation is preempted by Federal law. None of the factors cited by

6 That such an exemption would be presumed even in the absence of expressed intent was the
rule in Gillespie v. Oklahoma, 257 U.S. 501 (1922), but it was subsequently rejected in
Oklahoma Tax Comm’n v. Texas Co., 336 U.S. 342 (1949). See also Helvering v. Mountain
Producers Corp., 303 U.S. 376 (1938) (overruling Gillespie in part).

Case 0:12-cv-62140-RNS   Document 71   Entered on FLSD Docket 12/27/2013   Page 5 of 12



{27643487;3} 6

Defendant to justify the State tax are properly considered where the tax burdens an activity

whose regulation is preempted by Federal law.

For the reasons discussed in the Tribe's Memorandum of Law in Opposition to

Defendant's Motion for Final Summary Judgment, Defendant's reliance on the terms of the two

Ark Leases is also misplaced. Even if there were merit to Defendant's arguments, the Tribe

would be entitled to the prospective injunctive relief it has requested. (Doc. 68 p. 6-12).

3. Colville Has No Application to the Rental Tax .

Defendant relies on Washington v. Confederated Tribes of Colville Indian Reservation,

447 U.S. 134 (1980), as support for his claim that States are permitted to tax rentals of Indian

Land. (Doc. 66 p. 8-9). In Colville, the Court held that States are allowed to tax on-reservation

sales of cigarettes by Indian tribes to non-Indians. Defendant argues that Colville also applies to

rentals of Indian Land because the Tribe is marketing its tax exemption in order to achieve an

"artificial competitive advantage over all other businesses in a State." (Doc. 66 p. 8-9).

Defendant’s reliance on Colville is flawed for many reasons. First, even if Colville could be

interpreted as permitting State taxation of rentals of Indian Land, that would not preclude

Congress and the Secretary of the Interior from expressly exempting them in the Federal Leasing

Regulations. Second, Colville has no application to the leasing of Indian Land because the

regulation of that activity is preempted by Federal law. Cigarette sales are regulated by both

Federal and State law. Federal law permits State taxation of cigarettes, but it expressly prohibits

State taxation of rentals of Indian Land.

Third, the Court’s rationale for allowing State taxation of cigarette sales has no

application to leases of Indian Land. The Court permitted State taxation of cigarette sales in

those very limited circumstances in which the cigarettes are imported onto the reservation for
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sale to non-Indians who enter the reservation just to buy them and leave. State taxation is

allowed in those circumstances because the cigarettes have no connection to the Indian Land

except that the sales transactions physically take place on the reservation. The Court said that, in

those circumstances, the Indian tribes are actually selling their sales tax exemptions. However,

States would not be allowed to tax on-reservation sales of cigarettes if the Indian tribes had

added value to the cigarettes through some on-reservation activity. If, for example, the cigarettes

were manufactured on-reservation, or the tobacco was grown on-reservation, there would be a

sufficient connection to Indian Land to preclude State taxation. See Gila River Indian

Community v. Waddell, 967 F.2d 1404, 1409 (9th Cir. 1992) (citing Colville). Here, the taxed

activity is the leasing of the Indian Land itself. The connection between the taxed activity and the

Indian Land could not be stronger. The States’ efforts to expand the cigarette tax cases beyond

the very limited circumstances in Colville have all failed. See, e.g., California v. Cabazon Band

of Mission Indians, 480 U.S. 202 (1987).7

4. The Legal Incidence Of The Utilities Tax Rests With The Consumer.

Defendant claims that Fla. Stat. §203.01 places the legal incidence of the Utilities Tax on

the utility service provider. (Doc. 66 p. 9-10). However, the statute does not mention legal

incidence. It merely places the responsibility for remitting the tax on the utility service provider.

Defendant has equated legal incidence with legal responsibility for remitting the tax. In

Defendant's view, the two are synonymous.8 This position is directly contrary to the Supreme

Court's holding in U.S. v. State Tax Comm'n of Mississippi, 421 U.S. 599 (1975), in which the

Court stated "[W]e squarely rejected the proposition that the legal incidence of a tax falls always

upon the person legally liable for its payment". Id. at 607-08 (citing First Agricultural Nat. Bank

7 Cabazon was superseded by statute on other grounds, as stated in Cheyenne River Sioux Tribe
v. State of S.D., 830 F. Supp. 523 (D.S.D. 1993).
8 See Steffens depo. (Doc. 63-1 p. 19-20; 22-23; 47-51).
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of Berkshire Cnty. v. Tax Comm'n, 392 U.S. 339, 347-48 (1968)). The legal incidence of the

Utilities Tax rests with the consumer for the same reason that the legal incidence of the retail

sales tax rests with the purchaser and the legal incidence of the Rental Tax rests with the

tenant—although it is remitted by the utility service provider, it is collected from the consumer.

Where, as here, the State Legislature has not specifically assigned the legal incidence to either

party to the transaction, it rests with the party from whose pocket the tax is ultimately paid. See,

e.g., California Board of Equalization v. Chemehuevi Indian Tribe, 474 U.S. 9, 11-12 (1985);

Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134 (1980); Moe v.

Confederated Salish and Kootenai Tribes of Flathead Reservation, 425 U.S. 463 (1976). The

Utilities Tax is invariably collected from, and paid from the pocket of, the consumer.

If the utility service provider were required to collect it from the consumer, the legal

incidence would rest with the consumer as a matter of law. See Mississippi, 421 U.S. at 608-10.

Defendant's argument that the legal incidence of the Utilities Tax rests with the utility service

provider relies entirely on the fact that Fla. Stat. §203.01(4) casts the pass-through in the form of

an option. However, this is illusory because the utility service provider never fails, and would

never fail, to exercise the "option". The "option" is exercised by simply adding the Utilities Tax

to the bill. The consumer is then legally liable to the utility service provider for its payment.

Defendant's reliance on the "optional" nature of the pass-through is misplaced. Even in

the absence of any pass-through language whatsoever, the legal incidence rests with the

consumer if the State Legislature intended that the tax be collected from the consumer. See, e.g.,

Chemehuevi Indian Tribe, 474 U.S. 9, 11-12 (1985). It is clear from Fla. Stat. §203.01(4) that the

Florida Legislature intends that the Utilities Tax be passed through to, and collected from, the

consumer.
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Defendant relies on Wagnon v. Prairie Band of Potawatomi Nation, 546 U.S. 95 (2005),

as support for his contention that the legal incidence of the Utilities Tax rests with the utility

service provider and not the consumer. (Doc. 66 p. 9-11). However, Wagnon involved a Kansas

fuel tax statute which bears little or no resemblance to the Florida Utilities Tax statute. The

Kansas statute expressly imposes the legal incidence of the fuel tax on the fuel distributor. The

Florida statute is silent on the legal incidence of the Utilities Tax.

In contending that the legal incidence of the Utilities Tax rests with the utility service

provider, Defendant relies on Fla. Stat. §203.01(5), which provides that the utility service

provider remains fully and completely liable for the Utilities Tax it has passed through to the

consumer. (Doc. 66 p. 10). However, this is illusory because the utility service provider is never

liable for Utilities Tax that it had not already collected from the consumer. It is never required to

go out-of-pocket to pay any Utilities Tax. This section applies to only Utilities Tax that the

utility service provider had actually collected from the consumer but failed to remit.

Furthermore, every payment that the utility services provider receives from a consumer is

automatically allocated proportionately between the Utilities Tax and the charges for the

services. The consumer cannot pay any portion of the charges without paying a proportionate

share of the Utilities Tax.9 If, for example, the consumer receives a bill for $100, which includes

$97.50 of charges for utility services and $2.50 of Utilities Tax, and remits payment of only

$97.50, $2.44 of his payment is automatically deemed to be a payment of the Utilities Tax and

only $95.06 is deemed to be a payment of the charges for the utility services. Unless and until

the utility service provider receives another payment from the consumer, its obligation to the

State is limited to that $2.44. Fla. Stat. §203.01(5) does not change the fact that the utility service

9 See Steffens' Depo. (Doc. 63-1 p. 30-31; 38-39; 43-44).
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provider is never obligated to remit any Utilities Tax that it had not collected from the consumer

during the preceding month. Since every dollar of the Utilities Tax remitted was necessarily

collected from the consumer, the legal incidence of the tax rests with the consumer.

Even if the legal incidence of the Utilities Tax were held to rest with the utility service

provider, it would be prohibited under Bracker. There is no material difference between the

Utilities Tax and the State tax on fuel that the non-Indian contractor incurred in connection with

the Indian timber harvesting. The Tribe uses electricity in connection with activities whose

regulation is preempted by Federal law (including the provision of essential governmental

services, Indian gaming and leasing of Indian Land). Like the fuel tax in Bracker, the Utilities

Tax is incompatible with, and obstructs, the policies underlying that Federal regulation and can

be justified only if it is narrowly tailored to compensate the State for services it specifically

provides in connection with the activity that is burdened by the tax. The Utilities Tax is a tax of

general application that funds State services entirely unrelated to the burdened activities.

5. There Are No Disputed Issues Of Fact.

Defendant's claim that there are disputed issues of fact is disingenuous. It is obviously

contrived to avoid summary judgment. Each of the facts he disputes has been proven by

competent, admissible evidence. He has presented no evidence which contradicts any of those

facts. He merely claims that some of them are "conclusory" (Doc. 66 p. 19). He suggests that

some of them are inconsistent with inadmissible hearsay he extracted from the internet, id.

(citing Doc. 61 p. 16), but they are not. In any event, this case involves purely legal issues. The

Tribe has sought only prospective relief. Accordingly, none of the facts that Defendant disputes

is material.
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DATED this 27th day of December 2013.

Respectfully Submitted,

s/ Glen A. Stankee
Glen A. Stankee, Esq. (331848)
William S. Spencer, Esq. (100310)
Andrew P. Gold, Esq. (612367)
AKERMAN LLP (f/k/a Akerman Senterfitt LLP or
Akerman Senterfitt)
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, Florida 33301
Tel: 954-759-8972
Fax: 954-847-5379
Email: glen.stankee@akerman.com
Email: william.spencer@akerman.com
Email: andrew.gold@akerman.com

Katherine E. Giddings, Esq. (949396)
Michael J. Larson, Esq. (96029)
AKERMAN LLP (f/k/a Akerman Senterfitt LLP or
Akerman Senterfitt)
106 East College Avenue, Suite 1200
Tallahassee, Florida 32301
Tel: 850-224-9634
Fax: 850-222-0103
Email: katherine.giddings@akerman.com
Email: michael.larson@akerman.com

Attorneys for Plaintiff, Seminole Tribe of Florida
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 27, 2013, a true and correct copy of the

foregoing was electronically uploaded and filed with the Court through the CM/ECF system,

which will send a notice of electronic filing to counsel of record who have entered an

appearance.

s/ Glen A. Stankee
Glen A. Stankee, Esq. (331848)
AKERMAN LLP (f/k/a Akerman Senterfitt LLP or
Akerman Senterfitt)
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, Florida 33301
Tel: 954-759-8972
Fax: 954-847-5379
Email: glen.stankee@akerman.com

Attorney for Plaintiff, Seminole Tribe of Florida
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