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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 12-CV-62140-Scola/Valle

SEMINOLE TRIBE OF FLORIDA,
a Federally recognized Indian Tribe,

Plaintiff,

v.

MARSHALL STRANBURG,
AS INTERIM EXECUTIVE DIRECTOR AND
DEPUTY EXECUTIVE DIRECTOR,

Defendant.
_______________________________________/

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO
DEFENDANT'S MOTION FOR FINAL SUMMARY JUDGMENT

Plaintiff, SEMINOLE TRIBE OF FLORIDA (the "Tribe"), a Federally recognized Indian

tribe, files this memorandum of law in opposition to the Motion for Final Summary Judgment of

Defendant, MARSHALL STRANBURG, in his official capacity as Interim Executive Director

and Deputy Executive Director of the Florida Department of Revenue.

I. The Rental Tax Is Expressly Prohibited By Federal Law.

The Secretary of the United States Department of the Interior promulgated regulations,

25 C.F.R. Part 162 ("Federal Leasing Regulations"), which prohibit any and all State taxation

of leasehold or possessory interests in Indian Land. Section 162.017(c) provides as follows:

(c) Subject only to applicable Federal law, the leasehold or possessory interest
is not subject to any fee, tax, assessment, levy, or other charge imposed by any
State or political subdivision of a State. Leasehold or possessory interests may be
subject to taxation by the Indian tribe with jurisdiction.

[Emphasis added].
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This exemption is not subject to any exceptions, exclusions, qualifications, conditions,

restrictions, or limitations of any kind. It categorically bars all State taxation of leasehold and

possessory interests in Indian Land under the assumption that the legal incidence of the State tax

rests with the non-Indian tenant.1 Defendant contends that this exemption does not apply to the

commercial rental sales tax imposed by §212.031, Fla. Stat. ("Rental Tax") on rentals paid by

the Tribe's tenants for their leasehold interests in Indian Land for various reasons, but none of

those reasons has merit.

A. The Rental Tax Is A Tax On The Leasehold Or Possessory Interest.

Defendant contends that the Rental Tax is not a tax on the leasehold or possessory

interest itself and therefore is not prohibited by 25 C.F.R §162.017(c). He attempts to distinguish

it as a "privilege tax imposed on non-Indian tenants for the use of commercial property." (Doc.

61, p. 3). Defendant apparently contends that §162.017(c) is intended to exempt only the State

ad valorem tax on leasehold interests of the type imposed by §196.199(2), Fla. Stat.2 This

contention is without merit because that tax, by its own terms, can never apply to a leasehold

interest in Indian Land. It applies only to leasehold interests in property owned by the United

States, the State, or political subdivision of the State, where the tenant is a non-governmental

lessee who does not perform a governmental function. In no other circumstances are leasehold

interests subject to ad valorem tax because they are neither real nor personal property. Instead,

the ad valorem tax is applied to the underlying property. However, property owned by the United

States, State or political subdivision of the State is exempt from ad valorem taxation under

1 The assumption reflected in the Federal Leasing Regulations that the legal incidence of the
Rental Tax rests with the non-Indian tenant is discussed in the Tribe's Motion for Final Summary
Judgment. See (Doc. 59).

2 This was the argument that the Florida Department of Revenue made in Ark Tampa, LLC v.
Florida Department of Revenue (Case No. 12-17222, Div. A, 13th. Cir. of Fla.).
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§196.199, Fla. Stat. That governmental exemption is allowed to remain intact only so long as the

property is being used for some governmental purpose. When the property is used by a non-

governmental lessee performing a governmental function, the exemption no longer applies. The

tax is based on the value of the property, not the amount of rentals paid. Congress did not intend

to limit the exemption to a tax that can never apply to Indian Land.

The Rental Tax is exactly the type of State tax that the Federal Leasing Regulations

prohibit. It is the only State tax that is ever imposed on a tenant's leasehold or possessory interest

in Indian Land. Rental Tax is a tax on that leasehold or possessory interest within the meaning of

§162.017(c), because it is applied to the rentals that the tenant pays for its leasehold or

possessory interest.3 The Federal Leasing Regulations prohibit all State taxes that “ha[ve] the

potential to increase project costs for the lessee and decrease the funds available to the lessee to

make rental payments to the Indian landowner”, because it obstructs the policies underlying the

Federal Leasing Regulations including “maximiz[ing] income to Indian landowners and

encourag[ing] all types of economic development on Indian lands”, which promotes the

compelling Federal interests in “self-determination, economic self-sufficiency, and self-

government”. The congressional intent and the Federal policies that underlie the exemption are

explained in the following excerpt from the preamble to the Federal Leasing Regulations, 25

C.F.R. Part 162:

The Federal statutory scheme for Indian leasing . . . precludes State taxation. The
purposes of . . . leasing on Indian land are to . . . allow Indian landowners to use
their land profitably for economic development, ultimately contributing to tribal
well-being and self-government. . . Congress intended to maximize income to
Indian landowners and encourage all types of economic development on Indian
lands. . . Assessment of State and local taxes would obstruct Federal policies
supporting tribal economic development, self-determination, and strong tribal

3 Section 212.031, Fla. Stat. entitled "Tax on rental or license fee for use of real property"
specifically provides in subsection (1)(c) that the tax is levied "on the total rent or license fee
charged for such real property".
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governments. State and local taxation also threatens substantial tribal interests in
effective tribal government, economic self-sufficiency, and territorial autonomy. .
. State and local taxation of . . . the leasehold interest also has the potential to
increase project costs for the lessee and decrease the funds available to the lessee
to make rental payments to the Indian landowner. Increased project costs can
impede a tribe’s ability to attract non-Indian investment to Indian lands where
such investment and participation are critical to the vitality of tribal economies.
An increase in project costs is especially damaging to economic development on
Indian lands given the difficulty Indian tribes and individuals face in securing
access to capital. . . . [T]he very possibility of an additional State or local tax has a
chilling effect on potential lessees as well as the tribe that as a result might refrain
from exercising its own sovereign right to impose a tribal tax to support its
infrastructure needs. Such dual taxation can make some projects less
economically attractive, further discouraging development in Indian country. . .
Subject only to applicable Federal law, the leasehold or possessory interest itself
is not taxable by States or local governments. . . Compelling Federal interests in
self-determination, economic self-sufficiency, and self-government, as well as
strong tribal interests in sovereignty and economic self-sufficiency, are
undermined by State and local taxation of the leasehold interest.

[Emphasis added].

Because the Rental Tax "increases project costs to the lessee and decreases the funds

available to the lessee to make rental payments to the Indian landowner", it falls squarely into the

exemption provided in these regulations.

B. The Exemption In The Federal Leasing Regulations Is Valid.

Defendant contends that the tax exemption provided in the Federal Leasing Regulations

is invalid because the regulations were promulgated by the Secretary of the United States

Department of the Interior and only Congress can grant tax exemptions.4 However, these

regulations were promulgated by the Secretary of the Interior pursuant to the authority that

Congress delegated to him to implement its intent. As the Secretary explains in the preamble,

Congress intended to exempt rentals of Indian Land from state taxation because "[a]ssessment of

State and local taxes would obstruct Federal policies supporting tribal economic development,

4 Actually, Defendant attributes the Federal Leasing Regulations to the Bureau of Indian Affairs,
an agency of the United States Department of the Interior, but it is the Secretary of that
Department who promulgates regulations. (Doc. 61, p. 5).
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self-determination, and strong tribal governments" . . . "threatens substantial tribal interests in

effective tribal government, economic self-sufficiency, and territorial autonomy" . . . [and] "also

has the potential to increase project costs for the lessee and decrease the funds available to the

lessee to make rental payments to the Indian landowner." Defendant apparently contends that

the Secretary exceeded the scope of the authority delegated to him by Congress when he

promulgated these regulations, but offered no specific facts or argument to support that

contention.

C. The Federal Leasing Regulations Are Not "Subject to" Pre-Existing Court
Decisions.

Defendant contends that the Federal Leasing Regulations are "subject to" existing

decisions of the Federal courts. Specifically, he contends that the regulations are ineffective to

the extent that they are inconsistent with the Ninth Circuit's holdings in Agua Caliente Band of

Mission Indians v. Riverside County, 442 F.2d 1184 (9th Cir. 1971), and Fort Mojave Tribe v.

San Bernadino County, 543 F.2d 1253 (9th Cir. 1976), which he interprets as permitting State

taxation of leasehold interests. (Doc. 61, p. 7-8). The essence of Defendant's argument is that a

new law is only effective if it comports with the courts' interpretations of prior law.

In any event, Agua Caliente and Fort Mojave have no application here. They stand for

the proposition that congressional intent to prohibit a State tax on a non-Indian lessee will not be

presumed.5 That rule had no application where, as here, congressional intent has been expressed

in the Federal law that regulates the activity. In Agua Caliente, the court said "We conclude . . .

that the tax here is properly imposed unless it can be said that the legislation dealing with Indians

and Indian lands demonstrates a congressional purpose to forbid the imposition of it." 442 F.2d

5 Agua Caliente and Fort Mojave both predate White Mountain Apache Tribe v. Bracker, 448
U.S. 136 (1980), which provides the test by which congressional intent is inferred when it has
not been expressed.
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at 1186. Here, congressional intent has been clearly and unequivocally expressed in the Federal

regulations that exclusively and pervasively regulate leasing of Indian Land.

D. Defendant's Reliance On The Terms Of Two Particular Leases Is Misplaced.

Defendant contends that, under 25 U.S.C. §162.008, the tax exemption in the Federal

Leasing Regulations does not apply to the Tribe's leases with Ark Tampa, LLC and Ark

Hollywood, LLC ("Ark Leases") because they were entered into prior to January 4, 2013, the

effective date of the current version of the Federal Leasing Regulations. (Doc. 61, p. 6).

However, that section provides that the current version of the Federal Leasing Regulations

applies to all leases of Indian Land, regardless of when they were entered into, except when a

provision of the lease conflicts with those current regulations. In that case, the provision of the

lease governs. The Defendant contends that the tax exemption in §162.017(c) of the Federal

Leasing Regulations conflicts with §6.3 of the Ark Leases because the exemption assigns to the

tenant responsibility for the payment of whatever taxes are legally imposed. Defendant's

argument is predicated on the claim that the tenant's obligations under §6.3 are not limited to

legally imposed taxes. He claims that §6.3 obligates the tenant to pay all taxes that the

governmental taxing authority imposes, including those that are prohibited by Federal law. He

claims that this obligation to pay illegally imposed taxes conflicts with §162.017(c) which

prohibits the tax.

Defendant’s argument is flawed for several reasons. First, §6.3 of these leases does not

conflict with §162.017(c) of the Federal Leasing Regulations because it does not obligate the

tenant to pay any State taxes that are prohibited by Federal law. Accordingly, §162.008 has no

application to these leases. Second, even if §6.3 of these leases could be construed as obligating

the tenant to pay State taxes that are prohibited by Federal law, §6.3 would not override
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§162.017(c) unless either party to the lease elected to apply it. To whatever extent §6.3 could be

construed as inconsistent with §162.017(c), the parties to these leases have agreed to apply

§162.017(c).6 Third, Defendant has no right or authority to invoke §162.008 or any other

provision of the Federal Leasing Regulations for his own benefit. Defendant has no rights under

the Ark Leases7 or the Federal Leasing Regulations.

Even if there were merit to the argument that the Federal Leasing Regulations did not

apply to the Ark Leases, the Tribe would be entitled to the relief it seeks with respect to every

other lease of Indian Land. The Tribe would also be entitled to the relief it seeks with respect to

the Ark Leases once they are amended to expressly limit the tenant's obligations to legally

imposed taxes. However, it is unreasonable to interpret §6.3 as obligating the tenant to pay

illegally imposed taxes. There can never be an enforceable obligation to pay illegally imposed

taxes. The parties to the Ark Leases did not expressly limit the tenant's obligation to “legally

imposed” taxes because they could not have contemplated the State’s refusal to comply with

Federal law.8

In §6.3, the tenant agreed to pay whatever Federal, tribal or State sales, excise, property,

utility services or other taxes are levied, imposed or assessed. That section describes every

6 Both parties have been required to resort to litigation to enforce the exemption in §162.017(c).

7 The Ark Leases specifically provide in §22.15 that only the Tribe and the tenant have any rights
under those leases.

8 While State taxation of rentals of Indian land has always been prohibited, it was not always as
clear as it is today. In 2005, when these leases were signed, the Federal Leasing Regulations did
not prohibit State taxation of rentals of Indian land in such clear and unequivocal terms. No State
had ever attempted to tax rentals of Indian land. Consequently, there are no court decisions that
specifically address State taxation of leasehold interests in Indian land. If the Tribe had asked
Defendant whether rentals of Indian land are subject to State tax, it would have been given the
erroneous advice that they are. In such circumstances, it would have been imprudent not to
provide for the payment of validly imposed taxes. Doing so did not obligate the tenant to pay
invalidly imposed taxes as Defendant contends.
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conceivable tax in the broadest possible terms. It is not limited to taxes that are imposed in

respect to the tenant’s occupancy of the land as Defendant implies.9 Some of the taxes described

in §6.3 are legally imposed and the tenant pays them. Some of the taxes described in §6.3 did not

exist in 2005 when the Ark Leases were signed, and they do not exist today. Presumably, every

lease of Indian Land contains this or a very similar tax provision. Since the Secretary of the

Interior has no authority to approve a lease of Indian Land that violates Federal law, he

obviously, and correctly, interpreted §6.3 as obligating the tenant to pay only “legally imposed"

taxes. Even if the Secretary had wanted to authorize State taxes that undermine and obstruct his

own policies, he did not have the authority to do so.

Defendant claims that the Secretary consented to the imposition of the Rental Tax when

he approved the Ark Leases with §6.3 in them, and that this approval supersedes the exemption

expressed in the subsequently issued regulations. (Doc. 61, p. 9-10). Defendant contends that

the Secretary balanced the competing Federal, State, and tribal interests under Bracker when he

approved the Ark Leases and determined that the State interests outweighed the Federal and

tribal interests. According to Defendant, the Secretary concluded that the Rental Tax was valid

and superseded the subsequently issued regulations. Id. Defendant cites Red Mountain

Machinery Company v. Grace Investment Company, 29 F.3d 1408 (9th Cir. 1994) as support for

that proposition. (Doc. 61, p. 9-10).

Red Mountain did not involve State taxation of leasehold interests in Indian Land. In that

case, a subcontractor was allowed to enforce a State-law mechanics' lien on a lessee's leasehold

interest in Indian land. The tenant argued that, under Bracker, State-law mechanic's lien law was

9 Section 6.3 does not specifically obligate Plaintiff to pay the Rental Tax. That tax is not even
mentioned. It is included among the taxes described in §6.3 only because it is technically a sales
tax.
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ineffective because the regulation of the leasing of Indian land is preempted by Federal law.

However, the Federal leasing regulations specifically allowed State-law liens to secure financing

for developing and improving leased Indian land as long as they were permitted under the lease.

Defendant claims that the subcontractor's ability to enforce a State-law lien in Red Mountain

supports his contention that he may impose the Rental Tax. He ignores the important

distinctions. The State-law lien in Red Mountain was specifically allowed by Federal law, while

the Rental Tax is specifically prohibited.10 When the Secretary approved the lease in Red

Mountain which permitted the imposition of the State-law lien, he was upholding Federal law.

He was not overriding Federal law as Defendant claims he did when he approved the Ark

Leases.

Even if §6.3 could be interpreted as obligating the tenant to pay Rental Tax, such a

provision would have been invalid and unenforceable under all prior versions of the Federal

Leasing Regulations. No version of the Federal Leasing Regulations ever permitted State

taxation of rentals of Indian Land. Section 162.017(c) of the Federal Leasing Regulations did not

create the exemption. It merely expressed in clear and unequivocal terms the exemption that has

existed since the inception of the United States. While all rights in Indian Land have been

expressly exempt from State taxation since 1934, when 25 U.S.C. §465 was enacted as part of

the Indian Reorganization Act, Defendant claims that that statute does not apply to taxes

imposed on non-Indians. (Doc. 61, p. 3-4). There is no merit to that claim. In Confederated

Tribes of Chehalis Reservation v. Thurston Cnty. Bd. of Equalization, 724 F.3d 1153 (9th Cir.

10 As the court explained in Red Mountain, the Federal leasing regulations that allow a lessee to
encumber his leasehold interest furthers the Federal policy of promoting the development of
Indian land because the regulations ensure that labor, material men, and lenders will be paid
what they are owed. State taxation of leases of Indian land, on the other hand, obstructs that
federal policy by making it more difficult to attract investment to Indian land.
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2013), the court specifically held that 25 U.S.C. §465 exempts from State taxation leasehold

improvements that are owned by a non-Indian tenant on Indian Land.

Furthermore, as the Secretary explained in the preamble to the Federal Leasing

Regulations, the Rental Tax is prohibited, and has always been prohibited, under White Mountain

Apache Tribe v. Bracker, 448 U.S. 136 (1980). Bracker prescribes a balancing test by which

congressional intent with respect to State taxation of on-reservation property or activities of non-

Indians is determined in any particular circumstances when that intent has not been expressed. It

does not apply once congressional intent has been expressed.11 Bracker instructs courts to

examine relevant statutory language “in terms of both the broad policies that underlie them and

the notions of sovereignty that have developed from historical traditions of tribal independence.”

448 U.S. at 145. It requires a “particularized inquiry into the nature of the state, federal, and

tribal interests at stake . . . to determine whether, in the specific context, the exercise of state

authority would violate federal law.” Id.

There are “two independent but related barriers to the assertion of state regulatory

authority over tribal reservations and members. First, the exercise of such authority may be pre-

empted by federal law. Second, it may unlawfully infringe on the right of reservation Indians to

make their own laws and be ruled by them.” Id. at 143 (citations and internal quotation marks

omitted). “The two barriers are independent because either, standing alone, can be a sufficient

basis for holding state law inapplicable to activity undertaken on the reservation or by tribal

members.” Id. If the federal regulatory scheme is “so pervasive as to preclude the additional

burdens sought to be imposed”, id. at 148, the State tax “is preempted by the operation of federal

law if it interferes or is incompatible with federal and tribal interests reflected in federal law

11 In essence, the court applies the same tests that Congress would have applied in deciding
whether to authorize State taxation of on-reservation property or activities of non-Indians in the
particular circumstances.
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unless the State interests at stake are sufficient to justify the assertion of State authority.” New

Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334 (1983) (citing Bracker, 448 U.S. at 145).

The State’s “generalized interest in raising revenues in this context is insufficient to

permit its proposed intrusion into the federal regulatory scheme.” Bracker, 448 U.S. at 150; New

Mexico, 462 U.S. at 343. Where, as here, regulation of the activity is preempted by Federal law,

only those State taxes that are “narrowly tailored” to compensate the State for services it

specifically provides in connection with that particular activity are valid. See, e.g., Crow Tribe

of Indians v. Mont., 650 F.2d 1104, 1114 (9th Cir. 1981), amended, 665 F.2d 1390 (1982)

(holding State taxes on coal miners were justified only if “narrowly tailored” to fund additional

government services required by coal miners or to treat pollution and solid waste that attend coal

production); Hoopa Valley Tribe v. Nevins, 881 F.2d 657 (9th Cir. 1989) (holding a State tax

fails the “narrowly tailored” requirement where revenues from the tax are allocated to the State’s

general fund, or are used to fund services, such as law enforcement, that the State provides to its

residents in general).

Rental Taxes are taxes of general application. They are allocated to the State’s general

fund and used to fund services, such as law enforcement, that the State provides to its residents

in general. Accordingly, under the Bracker test, State taxation of rentals of Indian Land has

always been prohibited by the Indian Commerce Clause. The Federal Leasing Regulations

simply express that law in clear and unequivocal terms.

Defendant's claim that the State interests outweigh the Federal and tribal interests under

the Bracker test is based on an incorrect application of the Bracker test. Defendant claims that

the Rental Tax is justified under Bracker because the State prosecutes crimes that occur on

Indian Land and maintains the roads that lead to the Indian Land. (Doc. 61, p. 11-12). Defendant
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also attempts to justify the tax on the grounds that tribal members utilize hospitals and

universities off Indian Land.12 (Doc. 61, p. 12). Under Bracker, these facts could be considered

in balancing the interests where the State tax burdens only activities whose regulation is not

preempted by Federal law. However, they are insufficient to justify any State tax that burdens an

activity, such as leasing of Indian Land, whose regulation is preempted by Federal law. In those

circumstances, only State taxes that are "narrowly tailored" to compensate the State for services

it specifically provides in connection with the burdened activity can ever be justified. The State

does not, and cannot, claim that it provides any services in connection with the leasing of Indian

Land. In any event, competing interests are balanced under Bracker only when congressional

intent with respect to State taxation of a particular activity has not been expressed. Here,

congressional intent to prohibit State taxation of rentals of Indian Land has been clearly and

unequivocally expressed.

E. Mescalero Does Not Prohibit the Exemption.

Defendant cites Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973), for the

proposition that 25 U.S.C. §46513 exempts only the Indian Land itself from State taxation, and

not income derived from the use of the property. (Doc. 61, p. 4). He contends that rentals are

income derived from the use of property. Id. The Defendant’s reliance on Mescalero is

fundamentally flawed. Mescalero does not limit the application of §465 in that manner, but, even

12 The fact that universities and hospitals located off Indian Land are available to tribal members
could not justify a State tax even if it did not burden an on-reservation activity of the Tribe
whose regulation is preempted by Federal law. The State is compensated for the use of its
universities outside its tax structure. The hospitals are privately owned businesses whose non-
government owners are compensated through the fees charged for the services.

13 25 U.S.C. §465, which was enacted as part of the Indian Reorganization Act of 1934,
provides: "Title to any lands or rights acquired pursuant to this Act . . . shall be taken in the name
of the United States in trust for the Indian tribe or individual Indian for which the land is
acquired, and such lands or rights shall be exempt from State and local taxation." [Emphasis
added].
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if it did, that would not preclude Congress (or the Secretary of the Interior acting through the

authority delegated to him by Congress) from prohibiting State taxation of rentals of Indian

Land. State taxation of rentals of Indian Land is expressly prohibited by §162.017(c) of the

Federal Leasing Regulations.

Although Mescalero did not involve State taxation of rentals of Indian Land, it

specifically holds that any income that an Indian tribe derives from its land is exempt from State

taxation. “[I]n the special area of state taxation, absent cession of jurisdiction or other federal

statutes permitting it, there has been no satisfactory authority for taxing Indian reservation lands

or Indian income from activities carried on within the boundaries of the reservation, and

McClanahan v. State Tax Commission of Arizona lays to rest any doubt in this respect by holding

that such taxation is not permissible absent congressional consent.” Mescalero, 411 U.S. at 148

(internal citations omitted). Rentals derived by an Indian tribe from leasing its land are clearly

"Indian income from activities carried on within the boundaries of the reservation" that are

exempt under Mescalero and McClanahan. It makes no difference that the legal incidence of the

Rental Tax rests with the tenant. In Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 (1985),

the Court did not have to determine who bore the legal incidence of the State tax on the tenant's

mineral royalty payments before concluding that it was invalid.

The issue in Mescalero was whether §465 exempted from State tax the gross receipts that

the Tribe derived from its off-reservation ski resort. If the ski resort had been located on Indian

Land, the State tax would clearly have been prohibited, but income from off-reservation

activities would be exempt only if it was reached by §465. The Court held it was not.14 The

14 Mescalero also held that 25 U.S.C. §465 exempts the materials used to build the ski lifts from
the State’s use tax because the ski lifts were “so intimately connected to the use of the land itself
that an explicit provision relieving the latter of state tax burdens must be construed to encompass
an exemption for the former.” Id. at 158. The ski lifts were not built on reservation land. They
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Court did not have to decide whether §465 exempts the income from activities conducted on-

reservation, or whether that income is exempted by only the Indian Commerce Clause under

McClanahan principles. Also, because Mescalero involved an Indian tribe, the Court did not

have to decide whether §465 applies to non-Indians. However, that issue was resolved in

Confederated Tribes of Chehalis Reservation v. Thurston Cnty. Bd. of Equalization, supra.,

where the Ninth Circuit held that §465 prohibited State taxation of leasehold improvements that

are owned by a non-Indian lessee on Indian Land. On its face, §465 exempts any "rights" in

Indian Land. A leasehold interest is obviously a "right" in the leased Indian Land.15

Defendant cites Oklahoma Tax Commission v. Texas Co., 336 U.S. 342 (1949), for the

proposition that, while Indian Land is exempt from State tax, lessees of Indian land are not.

(Doc. 61, p. 4). However, that case did not involve §465. It was cited in Mescalero, along with

were built on land that the Indian tribe leased from the Federal government. The Court said that
25 U.S.C. §465 would have exempted that off-reservation land from State ad valorem tax, and
would therefore exempt State taxation of any improvements to that off-reservation land, even if
it did not exempt income derived from activities conducted on that off-reservation land.

15 In Footnote 7 of the Chehalis opinion, the Ninth Circuit said that, under Agua Caliente,
supra., the California Possessory Interest Tax "does not purport to tax the land as such". The
court said that the California Possessory Interest Tax is similar to the tax involved in U.S. v. City
of Detroit, 355 U.S. 466 (1958), which was not a tax on rentals. It is an ad valorem tax which, in
substance, is similar to the tax imposed in Florida by §196.199(2)(a), Fla. Stat. That section
imposes an ad valorem tax on leasehold interests in property that is owned by the United States,
the State or political subdivision of the State, if the tenant is a non-governmental lessee who does
not perform a governmental function. While leasehold interests are generally not subject to ad
valorem tax (since they are neither real nor personal property), the leasehold interest is taxed
when the underlying property is owned by the State or Federal government, because the property
itself is exempt from ad valorem taxation under §196.199, Fla. Stat. The governmental
exemption remains intact as long as the property is being used to further some governmental
purpose, but not when it is being used by a non-governmental lessee who is not performing a
governmental function. When this tax applies, it is based on the value of the land, not the rentals
paid. By its own terms, this tax can never apply to a leasehold interest in Indian Land. It can only
apply to land that the State has the right to tax. In that case, the State can condition the
exemption on any terms it chooses to impose. The State does not have the right to tax Indian
Land or, therefore, to impose any conditions.
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Helvering v. Mountain Producers Corp., 303 U.S. 376 (1938), and Oklahoma Tax Comm’n v.

United States, 319 U.S. 598 (1943), to chronicle the evolution and ultimate demise of the

“Federal instrumentality” theory discussed in McCulloch v. Maryland, 17 U.S. 316 (1819).

Under that theory, all income derived on leased Indian land was exempted from State taxation.

The "Federal instrumentality" theory has no application where the State taxes were expressly

prohibited by Federal law. In Oklahoma Tax Comm’n v. Texas Co., supra, the Court specifically

said that Congress has the power “to immunize these lessees from [State] taxes. . .” 336 U.S. at

365-66. Congress immunized lessees of Indian Land from the Rental Tax.

F. Cotton Petroleum Has No Application To Leases of Indian Land.

Defendant ultimately resorts to Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163

(1989), as the authority for his claim that Federal law allows State taxation of rentals of Indian

Land. (Doc. 61, p. 5-6, 10-11). Cotton Petroleum has no application to State taxes that are

expressly prohibited by Federal law. The question in that case was whether congressional intent

to exempt oil and gas extracted from Indian land by non-Indian lessees from the State severance

tax could be inferred where it was not expressed. Those activities are governed by the Indian

Mineral Leasing Act of 1938, 25 U.S.C. §461 et seq. (the "1938 Act"), not the Federal Leasing

Regulations. Although the 1938 Act did not mention State taxation of extracted oil and gas, it

was the successor to the Indian Oil Leasing Act of 1924, 43 Stat. 244, and the Indian Oil Act of

1927, 44 Stat. (part 2) 1347, 25 U.S.C. § 398a, both of which expressly authorized State taxation

of oil and gas extracted from Indian Land by non-Indian lessees. The Supreme Court concluded

that Congress's failure to address State taxation in the 1938 Act evidenced its intent to maintain

the status quo, rather than to create an entirely new exemption. Cotton Petroleum, 490 U.S. at
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182. If Congress had intended to effect a change in existing law and create an exemption that did

not previously exist, the Court reasoned that it would have done so expressly. Id.

Because the Court could not infer congressional intent to exempt oil and gas extracted

under the 1938 Act, it applied Bracker to determine that intent. Cotton Petroleum, 490 U.S. at

183-87. The Court said that the regulation of on-reservation oil and gas extraction was shared

with the State and was not preempted by Federal law. Id. Accordingly, the State tax could be

justified by the most lenient standard for balancing the competing interests, rather than the

"narrowly tailored" standard that applies when the tax burdens an activity whose regulation is

preempted by Federal law. In balancing those interests under that standard, the Court upheld that

State tax. That conclusion, of course, has no application where, as here, congressional intent to

prohibit the tax has been expressed. Also, it has no application to an activity, such as leasing of

Indian Land, whose regulation is preempted by Federal law.

II. The Utilities Tax Is Prohibited By Federal Law.

The Utilities Tax is categorically barred by the Indian Commerce Clause because the

legal incidence of that tax rests with the Tribe. McClanahan v. Tax Comm’n of Ariz., 411 U.S.

164 (1973); Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 458 (1995) (“If the legal

incidence of an excise tax rests on a tribe or on tribal members for sales made inside Indian

country, the tax cannot be enforced absent clear congressional authorization”); Cnty. of Yakima

v. Confederated Tribes and Bands of Yakima Nation, 502 U.S. 251, 258 (1992) ("'[A]bsent

cession of jurisdiction or other Federal statutes permitting it,' we have held a State is without

power to tax reservation lands and reservation Indians." (internal citations omitted)); Mescalero

Apache Tribe v. Jones, 411 U.S. 145, 148 (1973) (“[I]n the special area of state taxation, absent

cession of jurisdiction or other federal statutes permitting it, there has been no satisfactory
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authority for taxing Indian reservation lands or Indian income from activities carried on within

the boundaries of the reservation, and McClanahan v. State Tax Commission of Arizona lays to

rest any doubt in this respect by holding that such taxation is not permissible absent

congressional consent.” (internal citations omitted)); Mont. v. Blackfeet Tribe of Indians, 471

U.S. 759, 764-765 (1985) (“The Constitution vests the Federal Government with exclusive

authority over relations with Indian tribes. . . , and in recognition of the sovereignty retained by

Indian tribes even after formation of the United States, Indian tribes and individuals generally are

exempt from State taxation within their own territory. An Indian tribe’s exemption from State

taxation is lifted ‘only when Congress has made its intention to do so unmistakably clear.’”).

Defendant claims that the legal incidence of the Utilities Tax rests with the utility

services provider because §203.01(5), Fla. Stat., provides that the utility service provider

"remains fully and completely liable is liable for the tax, even if the tax is separately stated as a

line item or component of the total bill." (Doc. 61, p. 13). He also contends that the tax is

applied not to the delivery of utility services on the reservation, but to the utility service

provider's receipt of the consumer's payment for the utility services which, he contends, occurs

off-reservation. (Doc. 61, p. 15). Neither argument has merit.

As discussed in the Tribe's Motion for Final Summary Judgment (Doc. 59), the legal

incidence of the Utilities Tax rests with the consumer because the tax is invariably passed

through to the consumer by adding it to the bill for the utility services as a separate component of

the charges. As Defendant concedes, "every retail consumer has the amount [of tax] included in

its utility bill." (Doc. 61, p. 13). Every payment by the consumer includes a proportionate

payment of the Utilities Tax. The utility service provider's responsibility is limited to collecting

the Utilities Tax from the consumer and remitting it to the State. Like every other dealer in
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Florida, this ministerial administrative duty is imposed for the privilege of engaging in the

utilities services business in Florida. The utility service provider's liability for the Utilities Tax is

limited to the Utilities Tax that it has actually collected from the consumer. It has no liability for

any Utilities Tax that the consumer has failed to pay and is never required to go "out-of-pocket".

Consequently, §203.01(5), Fla. Stat., applies only to the Utilities Tax that the utility service

provider actually collected from the consumer but failed to remit to the State. Section 203.01(5),

Fla. Stat., provides the statutory basis by which the State can enforce collection of the Utilities

Tax that the utilities service provider collected from the consumer but failed to remit. This is

necessary because the primary liability for the Utilities Tax unquestionably rests with the

consumer under §203.01(4), Fla. Stat.

Defendant claims that Utilities Taxes are simply one of the utility service provider's costs

of the doing business. (Doc. 61, p. 12-14). He likens it to Federal excise tax on tires which the

seller recovers from the customer by charging a sufficient price for his product. He contends the

fact that the Utilities Tax is specifically passed along as a separate component of the bill

§203.01(4), Fla. Stat., is irrelevant. Defendant's position ignores the substantial body of Federal

law by which the legal incidence of a State tax is determined for purposes of applying the Indian

Commerce Clause. This law is explained in the Tribe's Motion for Final Summary Judgment.

(Doc. 59, p. 10-15). The fact that the State tax is specifically passed through to, and collected

from, the consumer is determinative of the legal incidence. Based on Defendant's argument, no

State tax would ever be considered to be passed through to the consumer for purposes of

determining the legal incidence of the State tax. Based on that argument, the legal incidence

would always rest with the party responsible for remitting the tax to the State. The legal
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incidence of the Florida retail sales tax and Rental Tax would necessarily rest with the seller and

landlord, respectively, rather than the purchaser and tenant.

Whenever the utility service provider sells the utility services and delivers them to the

consumer, the Utilities Tax is imposed under §203.01(1)(c). The Utilities Tax is imposed under

§203.01(1)(d) only when the utilities services are purchased from an out-of-State utility services

provider, but are delivered to the consumer by an in-State utility service provider. In that case,

the Utilities Tax applies only to the portion of the charges that are attributable to the delivery of

the utility services in the State. The consumer is entitled to a refund equal to whatever taxes it

paid to the State in which the services were purchased. While §203.01(1)(d) does not apply when

the utilities services are sold and delivered by the same in-State utility service provider, it

recognizes that refunds of Utilities Tax may be paid only to the consumer, and not the utility

service provider, because they are paid by the consumer. The utility service provider could never

be entitled to a refund of Utilities Tax because it simply performs the ministerial administrative

duty of collecting and remitting the tax as the agent of the State.

The Utilities Tax is tax on the utilities services that are delivered to the Tribe on its

reservation, not on the payment for those services. The amount of the tax is based on the amount

charged for those services. The taxable event that triggers a State tax on services is the provision

of those services. See, eg. Oklahoma Tax Comm'n v. Jefferson Lines, Inc., 514 U.S. 175 (1995),

superseded by statute on other grounds by 49 U.S.C. § 14505 (2004); Ramah Navajo School

Board v. New Mexico, 458 U.S. 832 (1982); Goldberg v. Sweet, 488 U.S. 252 (1989); Merrion v.

Jacarilla Apache Tribe, 617 F.2d 537 (10th Cir. 1980). The taxable event of a tax on services

always occurs where the services are provided. It is for that reason that a State has the right to tax

compensation for services provided in the State regardless of where payment is made.
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The Tribe need not rely on assignments from the utility service provider because the legal

incidence of the Utilities Tax rests with the Tribe as the consumer. Even if the legal incidence of

the Utilities Tax were held to rest with the utility service provider, as discussed in the Tribe's

Motion for Final Summary Judgment (Doc. 59, p. 15-18), the tax is invalid under the Bracker

balancing test. Because the Tribe uses utilities services in the conduct of activities whose

regulation is preempted by Federal law, the Utilities Tax burdens those activities and is therefore

invalid unless it is "narrowly tailored" to compensate the State for services if specifically

provides in connection with the particular burdened activities. The Utilities Tax is a tax of

general application that is used to fund State programs having nothing whatsoever to do with the

Federally regulated activities it burdens. Furthermore, after the assignment, the Tribe stands in

the shoes of the utility service provider. Defendant apparently agrees that such assignment passes

the legal incidence of the Utilities Tax to the Tribe, but argues that the Tribe is not entitled to

injunctive relief in that event because the utility service provider would not have been entitled to

that relief. (Doc. 61, p. 15-16). However, injunctive relief is available to the Tribe because 28

U.S.C. §1362 supersedes the Tax Injunction Act. It does not depend on who bears the legal

incidence of the tax or how it was acquired. Whether the legal incidence rests with the Indian

tribe or the non-Indian is typically the issue that is litigated. How that issue is ultimately resolved

does not affect jurisdiction.

CONCLUSION

Based on the foregoing, Defendant is not entitled to summary judgment in his favor.

Thus, the Tribe respectfully requests that this Court deny Defendant's Motion for Final Summary

Judgment and grant such other relief in favor of the Tribe as this Court deems appropriate.
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DATED this 16th day of December 2013.

Respectfully Submitted,

s/ Glen A. Stankee
Glen A. Stankee, Esq. (331848)
William S. Spencer, Esq. (100310)
Andrew P. Gold, Esq. (612367)
AKERMAN LLP
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, Florida 33301
Tel: 954-759-8972
Fax: 954-847-5379
Email: glen.stankee@akerman.com
Email: william.spencer@akerman.com
Email: andrew.gold@akerman.com

Katherine E. Giddings, Esq. (949396)
Michael J. Larson, Esq. (96029)
AKERMAN LLP
106 East College Avenue, Suite 1200
Tallahassee, Florida 32301
Tel: 850-224-9634
Fax: 850-222-0103
Email: katherine.giddings@akerman.com
Email: michael.larson@akerman.com

Attorneys for Plaintiff, Seminole Tribe of Florida
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 16, 2013, a true and correct copy of the

foregoing was electronically uploaded and filed with the Court through the CM/ECF system,

which will send a notice of electronic filing to counsel of record who have entered an

appearance.

s/ Glen A. Stankee
Glen A. Stankee, Esq. (331848)
AKERMAN LLP
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, Florida 33301
Tel: 954-759-8972
Fax: 954-847-5379
Email: glen.stankee@akerman.com

Attorney for Plaintiff, Seminole Tribe of Florida
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