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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF SOUTH DAKOTA  

SOUTHERN DIVISION 

 

 

BETTOR RACING, INC. and J. RANDY 

GALLO, 

 

                                  Plaintiffs, 

 

vs. 

 

NATIONAL INDIAN GAMING 

COMMISSION, 

 

                                  Defendant, 

 

and 

 

FLANDREAU SANTEE SIOUX TRIBE,  

 

                                  Intervenor. 

 

Case: 4:13-cv-04051-KES 

 

 

 

PLAINTIFFS’ RESPONSE TO 

FLANDREAU SANTEE SIOUX 

TRIBE’S COMBINED MEMORANDUM 

OF LAW IN OPPOSITION TO 

PLAINTIFFS’ MOTION FOR 

SUMMARY JUDGUMENT AND IN 

SUPPORT OF THE TRIBE’S CROSS-

MOTION FOR SUMMARY 

JUDGMENT 
 

 

 

 COMES NOW Bettor Racing and J. Randy Gallo, by and through their counsel of record, 

and hereby submit this Response to the Flandreau Santee Sioux Tribe’s Combined Memorandum 

of Law in Opposition to Plaintiffs’ Motion for Summary Judgment and in Support of the Tribe’s 

Cross-Motion for Summary Judgment.   

PRELIMINARY STATEMENT 

 Consistent with its prior submissions, Bettor Racing and J. Randy Gallo shall be 

collectively referred to as “Bettor Racing” where appropriate. The National Indian Gaming 

Commission shall be referred to as the “NIGC”.  The Flandreau Santee Sioux Tribe shall be 

referred to as the “Tribe.” The Notice of Violation entered by the NIGC on May 19, 2011, 

against Bettor Racing and the Tribe shall be referred to as NOV-11-01. The Notice of Proposed 

Civil Fine Assessment entered by the NIGC on February 10, 2012, against Bettor Racing shall be 

referred to as CFA-11-01. The NIGC’s decision dated September 12, 2012, shall be referred to as 
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the “Final Decision.”  Citations to the Administrative Record in this matter shall be designated as 

“AR” with reference made to the appropriate page and paragraph or line number, if appropriate. 

Citations to the Flandreau Santee Sioux Tribe’s Combined Memorandum of Law in Opposition 

to Plaintiffs’ Motion for Summary Judgment and in Support of the Tribe’s Cross-motion for 

Summary Judgment shall be referred to as “Tribe’s Combined Memorandum.”   

ARGUMENT AND ANALYSIS 

 The Tribe asserts that Bettor Racing has failed to meet its legal burden and demonstrate 

that the NIGC’s decision is arbitrary, capricious, or not in accordance with the law of the APA.  

It also asserts that the NIGC’s Final Decision contains all of the relevant facts and that “there are 

no other facts material to the NIGC’s Decision that are in dispute.”  Tribe’s Combined 

Memorandum, p. 1 (emphasis added).  Both the NIGC and the Tribe reached an erroneous 

conclusion with regard to materiality of many of the facts in this matter.  Much like the NIGC, 

the Tribe has an inherent bias in this matter.  Even more significantly, it stands to gain greatly if 

this Court affirms the NIGC’s grant of summary judgment on both the NOV and CFA. It seeks to 

validate the claims asserted in its lawsuit in Flandreau Santee Sioux Tribal Court. As such, the 

Tribe’s statement that the NIGC’s decision contains all of the facts “material” to this matter 

should be disregarded out of hand.  

1. Bettor Racing does not rely on immaterial or unsupported facts. 

Prior to making its primary arguments, the Tribe initially argues that certain of the facts 

relied upon by Bettor Racing have no basis in the record.  See Tribe’s Combined Memorandum 

at p. 2.  It argues that Bettor Racing has failed to support its statement that its counsel told Bettor 

Racing it could operate while approval of the Management Agreement was pending.  Id.  More 

specifically, it states that “[n]one of Bettor Racing’s citations to the record reflect that the Tribe 
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‘advised’ Bettor Racing that it would be allowed to operate a gaming activity while the 

Management Agreement was not approved by the NIGC.”  Id.  The Tribe’s argument is a game 

of semantics.  Gallo plainly testified that the Tribe wanted Bettor Racing to open as soon as 

possible.  AR0001785, 48:14-25.  The delay with approval of the Management Agreement was 

why the Tribe proposed the consulting agreement and why that consulting agreement was 

exercised.  Id.  Gallo also believed that the terms of the Management Agreement, once approved 

by the NIGC, were retroactive to September 2004.  AR0001811, 74:11-25; 75:1-17. 

 The Tribe also argues that Bettor Racing cannot claim that the State’s amendment of 

SDCL § 42-7-102 and the corresponding reduction of the tax on pari-mutuel gaming revenue, 

could have caused Bettor Racing to lose revenue or otherwise not deliver on its promised 

income.  See Tribe’s Combined Memorandum at p. 3.  This statement demonstrates a lack of 

understanding about Bettor Racing’s business and players.  During his deposition Gallo 

explained that Bettor Racing was in direct competition with other pari-mutuel operations and that 

his business’s ability to attract players was based on his costs, fees, expenses and rates and 

whether he could offer those players a better deal than that offered by other competing pari-

mutuels.  AR0001756, 19:10-25; 20-23.  If South Dakota had a more favorable structure, that 

made Bettor Racing more competitive in relation to other similarly-situated business.  Id.  By 

logical extension, operating in a less favorable jurisdiction could have cost players and money.  

Simply stated, those players would leave for other opportunities.  Bettor Racing’s assertions are 

not unreasonable or unsupported by the record.   

 Ultimately, the Tribe claims that the facts upon which Bettor Racing relies in support of 

its request for judicial relief are immaterial because when they are fully fleshed out and 

considered, they cast doubt upon the sustainability of the NIGC’s analysis. 
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2. The Legal Standards applicable to this case does not dictate the result 

advocated by the Tribe. 

 

The Tribe cites to both the standard of review under the APA and the basic and well-

known summary judgment.  With regard to the APA standard, the Tribe states that “[t]he court 

should abide by the agency’s factual findings if they are ‘supported by substantial evidence.’”  

See Tribe’s Combined Memorandum at p. 5 (quoting 5 U.S.C. 706(2)(E)).  The Tribe further 

describes this as a “deferential” standard.  Id.  With regard to the well-known summary judgment 

standard, the Tribe correctly notes that the moving party must demonstrate an absence of 

disputed facts and that evidence shall be “viewed in the light most favorable to the nonmoving 

party.” See id. at p. 6 (quoting True v. Nebraska, 612 F.3d 676, 679 (8th Cir. 2010)).  The non-

moving party must further be given the benefit of all reasonable inferences. See Fed. R. Civ. P. 

56(c); see also Pecoraro v. Diocese of Rapid City, 435 F.2d 870, 873 (8th Cir. 2006) (citing 

Mayer v. Nextel W. Corp., 318 F.3d 803, 806 (8th Cir. 2003)). Critically, disputed issues of fact 

are resolved against the moving party.  See General Elec. Co. v. Joiner, 522 U.S. 136, 137, 118 

S.Ct. 512, 515 (1997). 

Bettor Racing takes no issue with this law, but asserts that application of the law to the 

true and fully-represented facts of this case dictates an entirely different conclusion.  Deference 

does not equal exclusion of certain facts and failure to consider certain legal arguments. More 

importantly, Bettor Racing did identify material facts in dispute; however, the material facts and 

the whole of the evidence in this case were never viewed in a light most favorable to Bettor 

Racing.  Finally, the job of a court or agency considering a motion for summary judgment is not 

to “weigh the evidence[,]” but rather “to determine whether there is a genuine issue for trial.” 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). The failing of the Tribe’s 
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interpretation of the applicable legal standards is evident when one views all facts, not just those 

which the Tribe asserts are material. 

3. The Statutory Background of the Indian Gaming Regulatory Act and the 

history of the Tribe’s ordinances do not justify the NIGC’s Final Decision.  

 

 The NIGC was tasked with the responsibility of applying the facts to the law.  It failed to 

properly do so, not because it failed to cite to the correct statutes and regulations, but rather 

because it failed to consider all of the facts and to view those facts most favorably to the non-

moving party.  As such, Bettor Racing seeks relief from this Court that the NIGC’s decision is 

arbitrary and capricious.   

A. The NIGC’s award of summary judgment on the First Violation is not 

sustainable. 

 

The Tribe alleges that there is no question but that Bettor Racing operated the OTB under 

an unapproved consulting agreement from September 2004 through mid-March 2005.  See 

Tribe’s Combined Memorandum at p. 9. The Tribe indicates that the record establishes that 

Bettor Racing expressly disregarded the Management Contract and federal law when it opened.  

The Tribe cites to Gallo’s statement that Bettor Racing operated without a contract.  Id. at p. 9-

10.  The Tribe further argues that Bettor Racing was not merely providing advice to it for the 

operation of the OTB; instead, Bettor Racing was managing the OTB.  Id. at p. 10.  The Tribe’s 

arguments do not tell the full story.   

The Tribe has never disputed that its counsel drafted both the consulting agreement and 

the Management Agreement.  AR0000723, 10-11, 12:1-16; 18:15-25; 19-20:1-25; AR0002957; 

AR0002061; AR0002072; AR0003293-3302.  The Tribe has never disputed that its counsel 

undertook the responsibility of submitting all agreements to the NIGC.  Id.; see also Id.; see also 

AR0000723, 11:12-25; 12:1-9; AR0000724, 14:11-13 (Tribal Gaming Commission Attorney 
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Pechota stating that this was not the “first management agreement” in which he had been 

involved); AR0001762:21-25; AR0001763:1-2; AR0001764:2-6; AR0001765:16-24; 

AR0001780:18-25; AR0001865:3-18.  The Tribe never told Gallo that he could not commence 

operations with the Tribe.  To the contrary, the Tribe wanted Bettor Racing to open its business 

as soon as possible.  That is why the parties drafted the consulting agreement and why Gallo 

believed that the Management Agreement, once approved, was retroactive to the time of 

opening. AR0001811, 74:11-25; AR0001812, 75:1-11.  The Tribe’s counsel was aware that 

Bettor Racing had begun its operations as Bettor Racing was located in its facility.  

AR0000001781, 58:1-4.  The Tribe was aware that Bettor Racing operations were located in its 

facility.  Payments were made as provided in the consulting agreement and Management 

Agreement and as otherwise agreed upon between the parties.  AR000139-000153; 000174.   

At no time, did the Tribe or its counsel ask that Bettor Racing cease its operations.  At no 

time, did the Tribe tell Bettor Racing that both parties were subjecting themselves to any risk of 

committing a regulatory infraction.  At no time was Mr. Gallo informed that his actions were in 

direct contravention of any law or Tribal resolution.  Mr. Gallo has testified that he was unaware 

that he was in any way committing a violation of the NIGC’s regulations.  AR0002200, 317:8-

10.  He also indicated that had he been aware there was a problem, he would not have continued 

operating.    

The Tribe accuses Bettor Racing of inappropriately injecting “intent” into the entirety of 

this case.  However, Gallo’s state of mind, whether it is identified as “intent,” “knowledge,” or 

by some other similar name is relevant.  It did present questions of fact.  Simply because the 

Tribe and the NIGC weighed and disregarded Gallo’s statements, as well as those of the Tribe, 

does not mean that they are immaterial and should not have been considered.  The NIGC erred in 
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its conclusion that summary judgment on the First Violation was appropriate and this matter 

should be reversed or remanded for further consideration and hearing.   

B. The NIGC’s award of summary judgment on the Second Violation is 

not sustainable. 

The Tribe’s argument with regard to the modifications to the Management Agreement 

focuses not on the Tribe’s own conduct and admissions in proposing and reaching the 

modification, but rather on whether Bettor Racing breached the terms of the Management 

Agreement when South Dakota law changed and Bettor Racing wanted to return its operations to 

South Dakota.  The Tribe makes much of whether Gallo’s statement that he would honor the 

contract and guaranteed payments were truly compliant with the letter and spirit of the contract.  

It does this so as to deflect from the true facts of the case. 

This argument is a red herring.  Upon learning of the change in South Dakota law and 

Bettor Racing’s desire to return to South Dakota, the Tribe offered a modification.  While Bettor 

Racing stated it needed to leave or would leave the Tribe’s jurisdiction, such statement does not 

somehow render the Tribe’s own actions excusable or irrelevant.  Moreover, simply because 

Gallo was unequivocal about what was best for the business does not mean that he was an 

extortionist.  Such a conclusion requires an illogical leap. The Tribe proposed an arrangement, 

which arrangement Bettor Racing accepted.  The Tribe represented that such arrangement was 

agreeable to the NIGC Chairman and compliant with NIGC laws.
1
  The Tribe prepared the First 

                                                           
1 In his deposition testimony, Terry Pechota, counsel for the Tribal gaming commission stated 

the following:  
 

A: And I always told them that it could not be—I mean this count not be something dictated 

by Randy Gallo and Bettor Racing.  This had to be something that was – you know, that 

the tribe made - - something that the tribe made on its own.   

Q: When you say you always told them, do you recall who you told? 
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A: Oh, I think that we had a couple meetings with the executive committee.  And I think that 

I – I’m sure you’re going to get to a memo that I wrote to them after I met with Phil 

Hogen in this matter. 

Q: Okay. You met them in person? 

A: Yeah. Yeah. 

  . . . .  

A: So we - - the management agreement is signed, okay? And then we – then we—let’s see.  

That was signed in 2005.  Okay.  Then the discussion was that, you know, can you pursue 

– see if we can pay a bonus, okay? 

And so I talked to Phil Hogen about this.  I traveled.  And this is my exhibits that I gave 

you guys.  I traveled to Phoenix, Arizona.  They were having the National Indian Gaming 

Commission, you know, trade show down there.  I met with Phil Hogen about this.  And 

the memo that I wrote I think on April 26 or something, which I’m sure you have – and if 

you don’t, I do - - I told Phil - - I explained the situation to Phil Hogen.  I said, listen.  

Can the tribe pay a – you know, can the tribe, after they’ve received all the money that 

they are entitled under the management agreement can they pay a bonus? And Phil then 

said yeah.  I thought that they could, you know.  My opinion was that there was nothing 

in the – there was nothing in the regulations of the law that says you couldn’t pay 

someone a bonus after you’ve received all of your money under the management 

agreement. 

So the tribe –or the gaming commission and maybe the tribe also said, can you go talk to 

Phil Hogen and see if we can get something on this? And so I went –as I said.  I went to 

Arizona and I talked to Phil Hogen. I explained the situation.  I said, after they’ve 

received all of their money that they’re entitled to receive under the management 

agreement, is there any prohibition on them paying a bonus?  And I think there may have 

been some give-and-take between Mr. Hogen and myself.  And he said, well, you know, 

if you’re going to do it, I think that it has to be within the complete discretion of the tribe.  

Obviously, it has to be after the – all the computations have been made under the 

management agreement.  And then he indicated that, you know, he would like to see, you 

know, this is not done in private.  You know, not –the word “transparent” becomes – you 

know, for lack of a better term.  But I think he said, you know, it shouldn’t be kept a 

secret; that the tribal membership should know.  And then he said, then the National 

Indian Gaming Commission should be kept aware. And then I sent that fax.   

AR0000727, 27:21-25; AR0000727, 28:1-8; AR0000727, 28:14-25; AR0000728, 29-30:1-10. 
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Modification, along with Trial authorizing resolutions and represented that it would submit the 

First Modification to the NIGC for approval.  AR000262-000263.  

The Tribe was not obligated to take any of these actions or to accept Bettor Racing’s 

statements that it needed to return its operations to South Dakota.  It is reasonable to infer from 

the facts of this matter that the Tribe wanted Bettor Racing to stay and it would say or do 

whatever it deemed necessary to keep that business.  Had it believed Bettor Racing breached its 

obligations under the Management Agreement, it could have taken legal action against Bettor 

Racing.  No one compelled or coerced it to propose and prepare the First Modification.  The 

Tribe’s audacious statement that “Bettor Racing intended to breach the management contract 

unless the Tribe gave it a better deal [   ]” is ridiculous and has no bearing on the issue of the 

Second Violation.  See Tribe’s Combined Memorandum at p. 13. 

The Tribe then argues that the “Check swap arrangement” assured Bettor Racing would 

not leave. Id.  Notably absent from the Tribe’s version of events is that the Tribe represented to 

Bettor Racing that the agreement was compliant with NIGC regulations and that the Tribe would 

submit the agreement to the NIGC for approval.  AR0001849, 112:12-20; 113:14-25 (“I was told 

by the lawyers that they will get it done so it would be in compliance with the NIGC contract.”); 

AR0001854, 117:14-18; 0002112, 229:1-3, 5-14 (“I didn’t know it wasn’t approved or I 

wouldn’t have gone on.”).  The Tribe argues that it was strong-armed, but there is no testimony 

in the record to support that argument.  The Tribe is the one who devised the idea of a bonus and 

took it to the Chairman of the NIGC for consideration and approval.  At a minimum, this is a 

factual dispute that was inappropriate for summary dismissal.   

The Tribe also ignores critical and material facts related to the second modification.  The 

Tribe again authorized and prepared the Second Modification.  AR000008-000014.  The Tribe 
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argues that “Gallo understood that the NIGC would not have approved the modifications that 

required increased revenues for Bettor Racing [.]”  See Tribe’s Combined Memorandum at p. 14.  

Gallo’s testimony expressly contradicts this statement.  Gallo’s testimony also contradicts the 

Tribe’s protestations about the nature of the bonus.  AR0001927-1929.  The Tribe ignores the 

fact that its counsel proposed the bonus arrangement.  See footnote 2. It also ignores the fact that 

it represented to the NIGC in writing that the bonus was awarded to Bettor Racing at its 

discretion.  The Tribe prepared annual authorizations indicating that it had evaluated Bettor 

Racing and deemed its performance to be worthy of a bonus.  AR0001927-1929.  The Tribe is 

bound by the actions and statements of its counsel.  See, e.g., 7A C.J.S. § 233 (stating:  “An 

attorney generally has express authority to bind his or her client by his or her client . . . and by 

virtue of the retainer or employment alone, [has] the general implied authority to do on behalf of 

the client all acts, in or out of court, necessary or incidental to the prosecution or management of 

the suit or defense, or the accomplishment of the purpose for which he or she was retained.”); 

SDCL § 16-18-1 (providing that an attorney “has power to bind his client to any agreement in 

respect to any proceeding within the scope of his proper duties and powers[.]”);  Federal Land 

Bank of Omaha v. Sullivan, 430 N.W.2d 700 (SD 1988) (holding that a client is estopped from 

claiming that his attorney acted outside of his discretion when the client knew or ought to have 

known of the acts of the agent).   

 There are disputes of material fact and there are questions of law which remain.  First, 

who raised the idea of the bonus? Second, did the NIGC Chairman approve of the idea of the 

bonus?  Third, was Bettor Racing’s reliance on the representations of the Tribe’s counsel that the 

bonus was permissible reasonable? Fourth, was the bonus legally permissible under the law?  

The law makes clear that a decision should be reversed or remanded when an agency fails to 
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consider an important aspect of this problem.  5 U.S.C. § 706(2)(A), (B), (C), (E) and (F); see 

also South Dakota v. Ubbelohde, 330 F.3d 1014, 1031 (8th Cir. 2003) (quoting Citizens to 

Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)); see also De Loss v. Dept. of 

Hous. & Urban Dev., 714 F.Supp. 1522 (S. Dist. Iowa 1988) (reversing HUD’s decision because 

it failed to consider an important aspect of the problem presented to it).  “[I]nquiry into the facts 

is to be searching and careful[.]”  Overton Park, 401 U.S. at 416. To say that the bonus, its 

origins, its nature and its permissibility are not issues of critical inquiry wholly ignores both the 

facts and the law.  Such critical issues of fact and law compel a different determination on the 

Second Violation than that decision made by the NIGC.  However, in reaching its conclusion to 

disregard as irrelevant or immaterial the facts related to the bonus, the NIGC again improperly 

weighed the evidence, rather than simply determining whether there were sufficient facts to 

allow the matter to proceed to hearing.  This type of analysis is not consistent with the law.  The 

resulting situation is even more egregious because the NIGC conducted its own investigation 

without allowing Bettor Racing an opportunity for a true defense (affidavits and pleadings do not 

a full and fair opportunity to be heard make) and then relied on that investigation in reaching its 

Final Decision – hardly an unbiased process.  Simply stated, it’s a deprivation of due process.   

C. The NIGC’s award of summary judgment on the Third Violation is 

not sustainable. 

 The Tribe argues that the NIGC’s award of summary judgment on the Third Violation 

was appropriate based on “Bettor Racing’s receipt of excessive revenues and its level of control 

over the gaming operation [.]”  See Tribe’s Combined Memorandum at p. 16.  The Tribe’s 

argument continues to confuse the issue of ownership and interest.  While it claims that Bettor 

Racing’s argument in this regard is “mystifying” in that the terms carry an identical meaning, the 

Tribe itself cites authority that ownership is only considered in determining priority interest, it is 
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not necessarily dispositive.  See Tribe’s Combined Memorandum at p. 17.  One need only look 

to the three criteria examined by the NIGC to see that the question of ownership does not in and 

of itself equate to sole proprietary interest.  See Plaintiff’s Memorandum of Law in Support of 

Motion for Summary Judgment/Brief in Support of Complaint for Judicial Review of 

Administrative Action at pp. 21-25. 

Gallo testified that he owned Bettor Racing or Royal River Racing, but there was a 

necessity for that ownership as Gallo explained at his deposition.  The Tribe did not have nor 

was it eligible for the simulcast licenses required to operate a pari-mutual.  AR0001836, 99:9-12.  

Beyond that, however, the Tribe had access to Bettor Racing’s employees, its records, its 

finances and anything it wanted.  AR0001858:2-6; AR0002168:24-25; AR0002169:1-25.   Also, 

with regard to the receipt of revenue, the Tribe received the revenue for which it bargained.  

AR0000728, 32:1-9; AR0002227; AR0002644-2645; AR0000061; AR0000068; AR0000145-

153.   The Tribe again chooses to ignore the issue of the bonus, its representations regarding the 

bonus and the ultimate question of the permissibility of the bonus.  The repeated refusal to 

acknowledge the materiality of these facts and related questions of law constitutes reversible 

error. 

 The Tribe also argues that Bettor Racing has never before disputed that it received fees in 

excess of the statutory maximum.  See Tribe’s Combined Memorandum at p. 18.  Bettor Racing 

has always disputed that its fees exceeded the statutory maximum.  This is not a new argument.  

Rather than take the issue of the permissibility of the bonus head on, the Tribe argues that this 

Court is bound to follow the IGRA’s interpretation of the law and that Congress never would 

have intended for the Tribe to do what it wants with the money it receives from any gaming 

operation.  Id. at pp. 19-20.  The problem with this argument is that the NIGC did not even 
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consider the argument in its Final Decision.  AR0002528, ¶83; AR0003052. See, e.g., 

Cablevision Sys. Corp. v. FCC, 570 F.3d 83, 92 (2d Cir. 2009) (holding that agency has duty to 

explain its ultimate decision); Massachusetts v. EPA, 549 U.S. 497, 534 (2007) (holding that “if 

an agency chooses not to consider an arguably important aspect of the problem, it must explain, 

at the very least, the reasons for its decision not to consider it.”).     

Moreover, the testimony cited by the Tribe again ignores other facts in the record.  The 

Tribe’s counsel represented that the NIGC Chairman himself indicated that a bonus was 

permissible.  See footnote 2.  Rather than discuss these facts in depth, the Tribe again accuses 

Bettor Racing of extortionist tactics as it relates to the history of the Management Agreements 

and its modifications.  However, it is the Tribe which perpetrated a fraud upon Bettor Racing 

through its representations or misrepresentations, whether negligently or intentionally.   

The Tribe goes so far as to argue that the facts advanced by Bettor Racing could not 

possibly “alter the conclusion that Bettor Racing’s acts violated IGRA and Tribal law.”  See 

Tribe’s Combined Memorandum at p. 22.  This statement strains credulity.  The NIGC clearly 

weighed facts, disregarded facts, ignored facts and made a multi-million dollar decision without 

affording Bettor Racing a true opportunity to be heard.  These issues were far too important to be 

decided at the summary judgment stage.   

D. Knowledge, understanding and intent are all relevant inquiries in this 

matter. 

 

Contrary to the Tribe’s assertions and NIGC’s decision, the intent and knowledge held by 

Bettor Racing in this matter is vitally important to proper analysis of the facts and application of 

the law.  Questions related to knowledge and intent are always questions of fact.  The NIGC, 

however, dismissed the argument out of hand.  As evidenced by the Tribe’s own arguments, the 

intent and purpose of the IGRA is to provide for punishment and to punish any party which 
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violates its provisions.  See 25 U.S.C. § 2713; 25 C.F.R. § 573.3(a). There are certainly per se 

violations which exist within the law, but punishment of the magnitude levied by the NIGC in 

this matter requires something more than a disregard for material facts.   

Again, the stated purpose of the IGRA is the prevention of crime and corruption and the 

protection of tribal gaming.  See 25 U.S.C. § 2702 and 25 U.S.C. § 2702(3). While the Tribe 

suggests that the cases on which Bettor Racing relies are inapposite, they are not and they are 

certainly instructive to identifying an appropriate analysis for this matter.  The NIGC and IGRA 

are unique in every way and the relevant rules and regulations do not fall neatly into the civil vs. 

criminal categories as suggested by the Tribe. It is because the NIGC is vested with the authority 

to punish, not only with remedial measures, but also with fines, that the extent of knowledge had 

by both parties is a relevant inquiry.  The Tribe was the party represented by not one, but 

multiple attorneys.  The Tribe was the party with the institutional knowledge of the IGRA.  The 

Tribe’s counsel surely knew that their client had options other than to agree to something which 

they now suggest they knew was illegal.  Yet, the Tribe disregards all of this, instead arguing that 

Bettor Racing was clearly the bad actor.   

 The NIGC did not engage in the analysis set forth by the Tribe in its Combined 

Memorandum.  Rather, the NIGC dismissed out of hand the element of knowledge, stating that it 

was immaterial.  The law and the facts of the case clearly demonstrate otherwise.  The NIGC 

should not have awarded summary judgment without considering the elements of knowledge and 

intent as related to all of violations levied against Bettor Racing.  Had the NIGC done so, a 

different result should have been reached.     
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  E. The representations of the Tribe’s attorneys are relevant. 

 The Tribe argues that the representations of its own counsel are irrelevant.  It argues that 

the NIGC was correct to weigh and disregard not only the representations of the Tribe’s counsel, 

but also the representations of the NIGC’s Chairman as to the permissibility of the bonus 

payment, citing hearsay and other convenient excuses (as further outlined below).  Again, the 

Tribe drafted all of the agreements and enacted resolutions providing that the Tribe would submit 

the modifications to NIGC for approval and the Tribe did so, but the Tribe never told Bettor 

Racing that it asked the NIGC to hold abeyance in approval. AR0000029; AR0000725, 19:9-15; 

0002112, 229:1-3; 5-14.  Those are material facts.  Questions related to those representations, as 

well as Bettor Racing’s reliance on the same, should have gone to hearing.  A person can 

reasonably infer from the evidence in this case that the Tribe misled Bettor Racing.  Congress 

certainly did not intend that the IGRA permit the “win at all costs” approach advocated by the 

Tribe. 

F. There are valid questions related to the conduct of the NIGC itself.  

The Tribe characterizes the questions raised by Bettor Racing statements and arguments 

about the NIGC’s own actions and statements as an estoppel argument of sorts.  It suggests that 

Bettor Racing relies on impermissible hearsay when it argues that the NIGC Chairman weighed 

in on the permissibility of the bonus.  The statements attributed to Chairman Hogen are 

referenced in the Tribe’s own documents and witness testimony.  AR0000727; AR0000728; 

AR0001824:18-25; AE0001825:1-17.  The Tribe also forgets that Bettor Racing was never 

afforded an opportunity to conduct discovery or actively participate in the investigation 

conducted by the NIGC. While the Tribe claims that there were opportunities to do so, there 

were truly no opportunities to do so once the NOV was issued.  Anderson, 477 U.S. at 257 
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(requiring that the non-moving party have ample opportunity to conduct discovery).  Any 

questions of estoppel are questions of fact for hearing, as are questions of waiver, conflict and 

bias.  The Tribe seeks to hold Bettor Racing to a higher standard than that which is required by 

law at the summary judgment stage.  It cannot be forgotten that the procedural posture of the 

case was one of summary judgment the facts in the NIGC’s own investigatory record compelled 

far more than what was said in the NIGC’s Final Decision.   

4. The NIGC’s Civil Fine Assessment is Neither Supportable Nor Reasonable. 

Simply stated, the fact that the parties can argue so extensively about the propriety and 

reasonableness of the CFA demonstrates there are disputes of fact which precluded an award of 

summary judgment on all aspects of both the NOV and CFA.  More importantly, both the Tribe 

and the NIGC applied the same cookie-cutter approach to the CFA.  Even assuming for a 

moment that some of the facts relied upon by Bettor Racing in its analysis of the NOV were not 

relevant to the NIGC’s analysis, those facts are certainly relevant to whether and what kind of 

fine is appropriate to punish Bettor Racing.  However, the NIGC ignored or disregarded the 

exact same facts advanced by Bettor Racing in analyzing both the NOV and CFA.  The NIGC 

abused its discretion in levying the fines that it did against Bettor Racing.   

The NIGC is mandated to consider certain factors when determining whether and what 

fine should be levied in connection with an IGRA violation.  Bettor Racing provided a lengthy 

analysis of the five factors in its initial brief and will not repeat that analysis here.  Rather, it will 

focus only on those flaws within the Tribe’s argument as to certain of the five factors.  

A. First Factor:  Benefit of Non Compliance. 

The Tribe assumes too much in its argument in regard to this factor.  Bettor Racing 

Disputes that it failed to comply with the IGRA.  As noted throughout its pleadings, there are 
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material questions yet to be decided with regard to the bonus, its origins and its permissibility.  

Without having resolved these questions, one cannot properly analyze the benefit of 

noncompliance.  Moreover, the Tribe got exactly that for which it bargained in this case.   

B. Second Factor:  Seriousness of the Violation. 

The Tribe argues that because the NIGC defines operating without an approved 

management agreement as a “substantial” violation, its necessarily corollary is that it is also 

serious.  Neither the NIGC nor the Tribe may permissibly rely upon the mere labeling of a 

violation, the existence of which is disputed by Bettor Racing, as “substantial” or “serious” in 

order to establish that the penalty imposed is appropriate.  See, e.g., BMW of North America, 

Inc. v. Gore, 517 U.S. 559, 575 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996) (noting that “some 

wrongs are more blameworthy than others). 

The parties operated under an approved Management Contract.  The modifications to the 

Management Contract related to financial terms, but left all other aspects of the original 

approved agreement intact.  Bettor Racing believed that the modifications to that Management 

Agreement were approved.   The Tribe argues that  “[i]f the ‘integrity of Indian gaming’ depends 

on the premise that such gaming primarily benefits the Indian tribes, then Bettor Racing’s 

violations certainly threatened that integrity.”  See Tribe’s Combined Memorandum at p. 30.  

There are also questions about the integrity of the Tribe’s conduct and its representations.  And 

there remain questions about the bonus, its origins, and its permissibility.  One cannot possibly 

appropriately analyze the seriousness of any alleged violation without taking into consideration 

all of the facts of the matter.  The NIGC, however, disregarded a great many facts. 

C. Fourth Factor:  Degree of fault. 

The Tribe’s argument is premised on the erroneous statement that Bettor Racing knew it 
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was a wrongdoer.  This presumes that Bettor Racing’s reliance upon the Tribe’s representations 

and the agreements and resolutions drafted by it is unreasonable.  Reliance is the ultimate 

question of fact.  At a minimum, the NIGC should have allowed the CFA to proceed to a hearing 

because of these questions.  However, it did not do so, instead choosing to reject out of hand 

facts critical to a degree of fault inquiry.  Bettor Racing relied upon the Tribe’s representations, 

the representations of its counsel, actual contracts prepared by the Tribe, and actual resolutions 

authorizing the Tribe to enter into those contracts and to submit those contracts to the NIGC.  

The administrative record is replete with support for these statements and that compels an 

entirely different decision than that reached by the NIGC.   

  D. Fifth Factor:  Degree of Good Faith in Achieving Compliance. 

The Tribe suggests that had Bettor Racing simply paid the Tribe, the NIGC would not 

have levied a fine.  See Tribe’s Combined Memorandum at p. 32.  This argument is non-sensical.  

The record in this case demonstrates that Bettor Racing has been exceptionally candid, perhaps 

even to its own detriment.  It cooperated during the NIGC’s investigation, submitting to 

depositions and producing documents.  It even participated in mediation in attempts to resolve 

this matter.  Absent paying the Tribe more than $4.5 million, it could not have done more to 

cooperate.  Yet when it chose to defend itself rather than pay any amount which it did not believe 

it owed, it was punished.  To suggest otherwise is contrary to the facts. 

The CFA should be overturned because it is predicated upon the erroneous conclusions 

reached by the NIGC in its NOV and Final Decision.  Even if this Court upholds the Final 

Decision, the NIGC still abused its discretion in assessing the fine that it did.  Accordingly, the 

fine must be rescinded. 
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5. The Assessed Fines are Excessive in Violation of the Eighth Amendment. 

  

The Court may also rescind the CFA and civil fine if it determines that the fine is 

excessive in violation of the Eighth Amendment.  The NIGC lacked the authority to consider the 

Eighth Amendment Constitutional issue raised by Bettor Racing at the agency level.  The Tribe 

does not dispute that the Eighth Amendment applies to civil and criminal cases alike nor does it 

dispute that this Court is the appropriate forum to consider Bettor Racing’s arguments.  

However, the Tribe paints this issue with the same broad and self-serving brushstrokes that it 

uses in its analysis of the NOV and CFA. 

 The test for invoking the Excessive Fines Clause of the Eighth Amendment focuses on 

two factors:  (1) whether the recovery sought is remedial or punitive and (2) whether the fine is 

grossly disproportionate to the gravity of the offense.  United States v. Bajakajian, 524 U.S. 321, 

334 (1998).  In determining whether a fine is grossly disproportionate, the United States 

Supreme Court has considered several factors, including “the relationship between the penalty 

and the harm to the victim caused by the defendant’s actions.”  The Tribe argues that Bettor 

Racing ignored this consideration.  This is not true. 

 First, as is plainly evidenced by the language of the factor itself, there must be a 

relationship between the penalty and the harm to the victim, which harm is caused by the 

defendant’s, or in this case Bettor Racing’s, actions.  Even assuming the legitimacy of the NOV 

for purposes of this argument, there are legitimate disputes of fact as to whether there is a 

relationship between the penalty and the harm caused. The Tribe claims that the fine is closely 

related to the original remedial measure ordered by the NIGC, i.e., the payment of more than 

$4.5 million to the Tribe.  Simply because the amounts are similar does not mean that the fine is 

necessarily reasonable.  The NIGC is not the allegedly injured party.  It is the prosecutor, judge 
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and jury.  The fact that the NIGC is the prosecutor alone invokes the Eighth Amendment 

protections and the analysis should consist of far more than a mere comparison of the original 

remedial measure and the NIGC’s ultimate fine.   

There is an even greater dispute as to whether Bettor Racing caused the harm of which 

the Tribe complains.  Again and ad nauseum, the Tribe proposed the bonus, prepared the 

modifications and represented that it could take the actions that it did.  This has a direct bearing 

on the degree of responsibility and culpability of Bettor Racing.  The NIGC’s analysis, at best 

minimized, and at worst ignored, the wrongdoing of the Tribe.  Viewing the facts in a light most 

favorable to Bettor Racing, the Tribe is equally, if not even more culpable.   

The Excessive Fines Clause contained within the Eighth Amendment is intended to 

ensure equity and fairness.
2
  That did not happen here.  It bears repeating that the “[t]he Framers 

. . . did not aim to prevent large remedial damages; rather they constructed the Excessive Fines 

Clause with the goal of preventing the Government from abusing its power to punish.”  

Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 275 (1989).   

CONCLUSION 

At the administrative level the NIGC was required to establish that the weight of 

evidence was in favor of its Final Decision.  The Chairwoman bore the burden of proof. She 

failed to meet that burden of proof.  The burden of proof has now shifted to Bettor Racing and a 

full and thorough review of the administrative record establishes that Bettor Racing has met that 

burden.   

                                                           
2
 The Excessive Fines Clause of the Eighth Amendment provides:  “Excessive bail shall not be 

required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  U.S. Const. 

amend. VIII. 
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Much like the NIGC, the Tribe’s counsel on appeal ignores the facts which paint the full 

picture of this matter.  Those facts and the NIGC’s failure to consider the same in any way and 

on any level, is what forms the basis for Plaintiff’s argument that the NIGC’s decision is 

ultimately unsustainable.  It is in fact arbitrary and capricious.  Simply stated, the NIGC failed to 

consider an important aspect of the problem.   

Bettor Racing respectfully requests that this Court direct that the NIGC’s Final Order and 

Decision of September 12, 2012 be withdrawn and rescinded.  Even if this Court is inclined to 

uphold that portion of the Final Decision related to NOV-11-01, Bettor Racing submits that the 

NIGC abused its discretion in assessing the fine that it did and in awarding summary judgment 

on the CFA without an opportunity for Bettor Racing to defend itself. Accordingly, Bettor 

Racing respectfully requests that the CFA be rescinded.   

Dated this 11th day of April, 2014. 

      /s/ Meredith A. Moore    

      Meredith A. Moore 

      Cutler & Donahoe, LLP 

100 N. Phillips Avenue, 9
th

 Floor 

      PO Box 1400 

      Sioux Falls, SD  57101-1400 

      Telephone:  (605) 335-4950 

      Email:  meredithm@cutlerlawfirm.com 
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CERTIFICATE OF COMPLIANCE 

 

  I, Meredith A. Moore, certify that Plaintiff’s Flandreau Santee Sioux Tribe’s Combined 

Memorandum of Law in Opposition to Plaintiffs’ Motion for Summary Judgment and in Support 

of the Tribe’s Cross-Motion for Summary Judgment complies with Local Rule 7.1(b)(1). 

  

I further certify that in preparation of this Memorandum, I used Microsoft Office Word 

2010, and that this word processing program has been applied specifically to include all text, 

including headings, footnotes and quotations in the following word count.  

 

I further certify that the above-referenced Memorandum contains 6,827 words. 

   

      /s/ Meredith A. Moore    

  

REQUEST FOR ORAL ARGUMENT 

 In accordance with Local Rule 7.1(c), Plaintiffs respectfully request oral argument on its 

Motion, as well as the Tribe’s Cross-Motion for Summary Judgment. 

       

      /s/ Meredith A. Moore    
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