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PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 
The Indian Health Service’s effort to escape the Indian Self-Determination Act’s 

mandates perverts Congress’s short and simple directive to IHS to develop a new formula to 

distribute MSPI and DVPI funds.  That is all Congress did in the relevant appropriations Act, as 

the legislative history readily confirms.  Congress never mentioned, much less implicitly 

repealed, the ISDA’s application to these funds. 
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Nor can IHS convincingly assert that these obviously “Indian” funds are not subject to 

the ISDA by asserting that ISDA funds must be available to “every” Tribe, or that ISDA funds 

do not include “new” funds.  These assertions are contrary both to the Act and its controlling 

precedent and consistent agency practice.  There is therefore no support for IHS’s litigating 

position—newly-minted for this case—that, when it comes to MSPI/DVPI Indian funds, none of 

the ISDA’s contract support cost provisions applies. 

The agency’s position is contrary to law, and thus the parties’ dispute over the controlling 

standard of review may seem academic.  Nonetheless, it is important to clarify the proper 

standard in light of the agency’s confusing assertions.  Thus, we address the standard of review 

first, followed by a response to IHS’s most serious misstatements on the merits. 

STANDARD OF REVIEW 

I. REVIEW UNDER THE ISDA IS DE NOVO. 
 

 IHS maintains that two distinct standards of review apply, but not the de novo standard.  

First, the agency asserts “IHS’s implementation of the MSPI/DVPI and the allocation of funding 

for the initiatives is committed to agency discretion and unreviewable under 25 U.S.C. § 450m-

1(a),” under what could be called the Lincoln rule.1  Second, IHS asserts the agency’s rejection 

of SCF’s final offer contract amendments is subject to the Administrative Procedure Act’s 

(APA) “arbitrary and capricious” standard, rather than the de novo standard, under what could be 

called the APA default rule.  Both contentions are wrong.   

                                                      
1 Docket 47 at 9 (“Opp.”). 
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A. The Lincoln Rule Does Not Apply Because SCF Does Not Challenge the 
Agency’s Allocation of Funds. 
 

The agency explains that “[t]he allocation of funds from a lump-sum appropriation” is 

“committed to agency discretion, meaning that it is beyond judicial review.”2  This is interesting 

but irrelevant: SCF does not challenge the agency’s “allocation of funds.”  Congress gave the 

agency discretion to develop a formula to allocate these funds among the neediest Tribes, and the 

agency did so.3  SCF does not challenge that formula, much less SCF’s allocation under that 

formula.  The Lincoln rule concerning allocation decisions is therefore irrelevant here. 

What SCF does challenge is the agency’s decision to exempt the allocated funds from 

non-conflicting provisions of the ISDA.4  This is not a matter committed to agency discretion, 

for as Lincoln itself notes, “an agency is not free simply to disregard statutory responsibilities” 

even in the context of a lump-sum appropriation.5  The agency’s decision to disregard the ISDA 

is therefore fully reviewable, which brings us to IHS’s main contention—that the APA controls 

over the ISDA under the APA default rule. 

                                                      
2 Opp. at 12 (citing, inter alia, Lincoln v. Vigil, 508 U.S. 182, 192 (1993)). 
 
3 Docket 17-5 at 5 (5/3/10 IHS Report to Congress regarding MSPI). 
 
4 Opp. at 17 (“IHS’s use of a separate agreement superseding [the ISDA] was neither unique nor in excess 
of IHS’s discretion under the relevant statutory authorities.”). 
 
5 Lincoln, 508 U.S. at 193. 
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B. The APA Default Rule Does Not Apply Because the ISDA Twice Expressly 
Commands a Special De Novo Standard of Review. 

 
 At the outset it bears repeating that this appeal arises under Title V of the ISDA, and Title 

V commands that the jurisdictional provisions of 25 U.S.C. §450m-1 apply to such actions.6  

Section 450m-1(a), in turn, provides this Court with “original jurisdiction over any civil action or 

claim against the appropriate Secretary arising under this [Act] . . . .”  The agency does not assert 

that this appeal arises under the APA, and instead agrees that this ISDA provision confers 

jurisdiction over this appeal:   

Section 450m-1(a) of the ISDEAA provides jurisdiction in the United States district 
courts over “any civil action or claim against the appropriate Secretary arising under” the 
ISDEAA.  The agency agrees with SCF that the Court, under § 450m-1(a), must review 
the Agency’s decision rejecting SCF’s proposal in light of the Agency record.7 
 

The ISDA thus indisputably controls review of IHS’s rejection of SCF’s contract proposal. 

 Which brings us to the APA default rule.  The agency’s sole support for invoking that 

rule is its assertion that the ISDA does not provide a standard of review or adequate procedures 

to follow when conducting that review.8  That is a remarkable assertion.  Not just once, but 

twice, Title V contains detailed “standards to be used” and “procedures to be followed” in 

appeals such as this.9  First, section 458aaa-17 broadly provides that: 

In any appeal (including civil actions) involving decisions made by the Secretary under 
this part, the Secretary shall have the burden of proof of demonstrating by clear and 

                                                      
6 25 U.S.C. §458aaa-10(a). 
 
7 Opp. at 8 (emphasis added) (internal citations omitted). 

8 Opp. at 23 (citing, inter alia, United States v. Carlo Bianchi & Co., 373 U.S. 709, 715 (1963)). 
 
9 Carlo Bianchi, 373 U.S. at 715 (applying a default rule only “in cases where Congress has simply 
provided for review, without setting forth the standards to be used or the procedures to be followed”) 
(emphasis added; internal citations omitted)).  
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convincing evidence--(1) the validity of the grounds for the decision made; and (2) that 
the decision is fully consistent with provisions and policies of this Act. 
 

Second, in appeals involving the rejection of a final offer, section 458aaa-6(d) provides that: 

With respect to any hearing or appeal or civil action conducted pursuant to this 
section, the Secretary shall have the burden of demonstrating by clear and 
convincing evidence the validity of the grounds for rejecting the offer (or a 
provision thereof) made under subsection (b) of this section.10 
 

Nowhere does IHS even cite these directly controlling provisions. 

Echoing the plain terms of these provisions, the legislative history declares that review is 

“de novo”.  When Congress enacted these two provisions, it also conformed §450f(e) (the 

parallel Title I burden-of-proof provision) to make that section applicable to “any civil action 

conducted pursuant to section 450m-1(a) of this title . . . .”  The express purpose was to make 

clear that judicial review of agency contracting and funding issues is “de novo.”11   

Earlier versions of this legislation stated a confirmation that the district courts 
were able to conduct a de novo review of claims arising under section [450m-1(a) 
of the ISDA]. . . Since the [1994] amendment, at least two district court[s] have 
declined to afford tribal contractors the intended de novo review and full 
discovery on their claims . . . .  This result is contrary to the clear purpose of the 
1994 amendments, and defeats the broad self-determination and contracting 
policies underlying the Act.  To cure confirmed agency inclinations to block, 
delay, or minimize tribal contracting and funding, it is essential for the district 
courts to actively adjudicate de novo contracting and funding issues . . . .12 

                                                      
10 25 U.S.C. §458aaa-6(d) (emphasis added); see also §450f(e)(1) (similar Title I standard of review). 

11 See Pub. L. 106-260, §6, Aug. 18, 2000, 114 Stat. 732 (2000) (2000 amendments). 
 
12 H.R. REP. No. 106-477, at 34 (1999), reprinted in 2000 U.S.C.C.A.N. 573, 591-92 (emphasis added).  
Congress’s amendment followed an exhaustive district court opinion holding review under the ISDA is de 
novo, and rejecting earlier unreported decisions to the contrary.  See Shoshone-Bannock Tribes of the Fort 
Hall Reservation v. Shalala, 988 F.Supp. 1306, 1318 (D. Or. 1997) (the extensive subsequent history of 
this case is omitted because it is not relevant to the point for which it is cited here) (“Because a tribe 
claiming that the Secretary has violated its rights under the [ISDA] is better protected by a civil trial de 
novo before an impartial court, than by deferential judicial review of an agency-created record, any 
ambiguity in § 450m-1(a) should be resolved in favor of the right to de novo review.”).  See also id. at 
1314 ((“[I]n combination, these three phrases [“original jurisdiction,” “civil actions,” “order appropriate 
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The ISDA standard of review is de novo; only by disregarding these provisions can IHS maintain 

otherwise.13 

The case law squarely supports de novo review.14  The only case that comes close to 

supporting IHS is the peculiar Citizen Potawatomi Nation decision, finding the ISDA review 

standard ambiguous.15  But that case did not consider §§458aaa-17 and 458aaa-6(d), and is 

impossible to square with Congress’s 2000 amendments to §450f(e).  Further, the Potawatomi 

court failed to apply the mandate that ambiguities in Indian legislation must be resolved in favor 

of the Tribe, a rule of construction not only grounded in judicial precedent16 (as Shoshone-

Bannock recognized),17 but also mandated by the ISDA.18  Moreover, the Potawatomi decision 

                                                                                                                                                                           
relief including money damages”] are sufficient to connote the right to de novo review. . . . [T]he phrase 
‘civil action’ has been read by the Supreme Court and the Ninth Circuit in other contexts to require de 
novo review of agency action.”). 
 
13 For this reason, cases involving statutes that provide no standard of review are of no help to IHS.  Opp. 
at 24-25 (discussing statutes and related case law). 
 
14 See Shoshone-Bannock, 988 F.Supp. at 1314-18; Cherokee Nation v. United States, 190 F.Supp.2d 
1248, 1256 (2001) aff’d 311 F.3d 1054 (10th Cir. 2002), rev’d on other grounds 543 U.S. 631 (2005) 
(holding that “[e]ven if the court had found the plaintiffs’ case was not properly brought under the 
Contract Disputes Act, the court would have found the standard of review for an action brought pursuant 
to the ISDA to be de novo.”  (emphasis added) (internal citations omitted)).  The Oklahoma court 
weighed the unreported cases IHS cited  (and again cites here), and “found the reasoning and analysis in 
[Shoshone-Bannock] more persuasive.”  Id. at 1256 n.3.   
 
15 Opp. at 25-26 (citing Citizen Potawatomi Nation v. Salazar, 624 F.Supp.2d. 103, 108-09 (D.D.C. 
2009). 

16 Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985) (“[S]tatutes are to be construed liberally in favor 
of the Indians, with ambiguous provisions interpreted to their benefit[.]” (internal citations omitted)); 
Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1462 (10th Cir. 1997) (“[T]he canon of construction 
favoring Native Americans controls over the more general rule of deference to agency interpretations of 
ambiguous statutes.” (internal citations omitted)); Native Village of Venetie I.R.A. Council v. State of 
Alaska, 944 F.2d 548, 553 (9th Cir. 1991) (same). 

17 Shoshone Bannock, 988 F.Supp. at 1317. 
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involved special considerations not present here, including a prior appeal of an administrative 

agency board, and the fact the plaintiff had specifically pled claims under the APA, both of 

which influenced the court’s reasoning.19  

 Sections 458aaa-17 and 458aaa-6(d) are perfectly clear.  Under the former, IHS carries 

“the burden of proof of demonstrating by clear and convincing evidence--(1) the validity of the 

grounds for the decision made; and (2) that the decision is fully consistent with provisions and 

policies of this Act.”  Under the latter, IHS carries the “the burden of demonstrating by clear and 

convincing evidence the validity of the grounds for rejecting the [final] offer . . . .”  Thus, 

whether this appeal is viewed as a final offer appeal (which it is) or as a general appeal arising 

under the ISDA, the APA default rule does not apply and the scope of review is de novo. 

ARGUMENT 

I. THE ISDA’S FUNDING PROVISIONS APPLY TO MSPI AND DVPI FUNDS. 

A. The ISDA’s Funding Provisions Apply to ISDA Programs, Regardless of 
Whether They Are Available on an Equal Basis to “Every” Tribe. 

 
IHS maintains the “nature of the funding and the award” distinguishes the MSPI/DVPI 

from ISDA funds, and that special terms and conditions applicable to these funds preempt the 

                                                                                                                                                                           
18 25 U.S.C. §458aaa-11(f) (The Act “shall be liberally construed for the benefit of the Indian tribe 
participating in self-governance and any ambiguity shall be resolved in favor of the Indian tribe.”).  See 
also Ramah, 132 S. Ct. at 2191 (“Contracts made under ISDA specify that each provision of the [ISDA] 
and ‘each provision of this Contract shall be liberally construed for the benefit of the Contractor’ . . . The 
Government, in effect, must demonstrate that its reading is clearly required by the statutory language.” 
(internal citations omitted)). 

19 Citizen Potawatomi Nation, 624 F.Supp.2d at 109 (“The fact that [the Nation] stated claims for relief 
under the ISDA as well as the APA buttresses this finding, since Plaintiff itself has chosen to bring a 
portion of its case under the APA.”).  Id. (“[T]he Court finds that the APA standard is appropriate for the 
particular set of procedural facts presented by this case.”). 
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“conflicting” funding provisions of the ISDA.20  IHS adds that Congress could have changed its 

statutory authorization if Congress disagreed with IHS’s approach.21  But, most passionately, 

IHS insists these funds must be different because “every tribe has an allocable share” of ISDA 

funds, but that is not the case with the MSPI and DVPI funds.22 

The problem with this repeated assertion is that it is completely unmoored from the 

statute.  Nowhere does the ISDA state that a contractible program or fund must benefit “every 

tribe” or be payable to “every tribe.”  The Act is perfectly clear that the contractibility of funds 

does not turn on the allocation methodology that applies to those funds, much less on their 

availability to “every tribe.”  Instead, the contractibility of funds and programs turns strictly on 

the nature of the funds and the congressional authority under which they are appropriated.  Thus, 

covered ISDA “programs, services, functions or activities” embrace: 

[A]ll programs, services, functions, activities (or portions thereof), including 
grants . . . with respect to which Indian tribes or Indians are primary or significant 
beneficiaries, administered by the Department of Health and Human services 
through the Indian Health Service . . . so administered under the authority of [25 
U.S.C. § 13, the Act of August 5, 1954, the Indian Health Care Improvement Act, 
or] any other Act of Congress authorizing any agency of [DHHS] [to provide 
services] for the benefit of Indians because of their status as Indians.23   

                                                      
20 Opp. at 6-8, 16, 18. 

21 Id. at 17-18.  Contrary to the agency’s assertion, Congress has not approved of IHS’s actions by 
continuing appropriations.  See Rincon Band of Mission Indians v. Harris, 618 F.2d 569, 573 (9th Cir. 
1980) (“Ratification by appropriation will not be found unless the government has sustained the heavy 
burden of demonstrating congressional knowledge of the precise course of action alleged to have been 
acquiesced in.” (internal citation and marks omitted)). 

22 Opp. at 11.  See also id. at 11 (“Congress did not intend for every tribe to benefit from the initiatives”), 
15 (“every tribe served by IHS is entitled to contract under the ISDEAA to take over operation of PFSAs 
previously provided by IHS”), 15 (IHS did not “provide[ ] every tribe with a share of [MSPI/DVPI] 
funds”), 21 (asserting that under §450j-1(a)(1) of the ISDA, “IHS would identify a share for every tribe,” 
something which did not occur here). 
 
23 25 U.S.C. §458aaa-4(b)(2) (emphasis added). 
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In its Opposition, IHS never denies that “Indian tribes or Indians are primary or significant 

beneficiaries” of the MSPI/DVPI programs; that the MSPI/DVPI programs are administered by 

the “Indian Health Service;” or that IHS administers the MSPI/DVPI programs under an “Act of 

Congress authorizing” IHS to provide services “for the benefit of Indians because of their status 

as Indians.”  Similarly with respect to the Appropriations Act, IHS does not deny that the MSPI 

and DVPI funds were appropriated for “Indian Health Services,” in order “to carry out [inter 

alia] . . . the Indian Self-Determination Act.”24  These are indisputably ISDA funds.25   

 Were there any doubt, the Act commands “the Secretary shall interpret all Federal laws, 

Executive orders, and regulations in a manner that will facilitate—(1) the inclusion of programs, 

services, functions, and activities (or portions thereof) and funds associated therewith, in the 

agreements entered into under this section . . . .”26  Although IHS seems to fault Congress for not 

being more explicit, Congress is presumed to know the laws it has enacted, and is thus presumed 

to know that the MSPI/DVPI program would be subject to the ISDA’s mandates once the 

agency’s allocations were made.27   

Contrary to IHS’s repeated assertion about “every tribe” being equally entitled to contract 

for every program IHS administers anywhere, the ISDA is perfectly clear that a Tribe is only 

entitled to contract for the share of agency funds that are benefitting that Tribe—that is, the share 

                                                      
24 See, e.g., Consolidated Appropriations Act, 2008, Pub. L. No. 110-161, 121 Stat. 1844, 2134-35 (2007) 
(MSPI). 

25 SCF’s 2012 funding agreement even included the MSPI in its list of ISDA programs, services, 
functions, and activities.  FY 2012 FA, Ex. A, at 14 ¶SSS. 
 
26 25 U.S.C. §458aaa-11(a). 

27 See Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 184-85 (1988) (Congress presumed 
“knowledgeable about existing law pertinent to the legislation it enacts”) (internal citations omitted).   
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of funds the Secretary (through IHS) would otherwise be spending for that Tribe.  To be sure, a 

Tribe is entitled to the amounts “the appropriate Secretary would have otherwise provided for the 

operation of the programs” that the Tribe wishes to operate under a contract.28  But the Secretary 

does not administer every program for every Tribe.  In California, for a period of twenty years 

the Secretary only administered a program of purchased contract health care using private 

providers, with no IHS clinics or hospitals,29 and thus only that purchased care program was 

available for contracting by California Tribes.  In California (as in Alaska) no law enforcement 

programs are provided and thus no such programs are available to contract.30  The Indian Health 

Care Improvement Act (IHCIA) Fund is formula-funded to address the most severely 

underfunded Indian communities;31 although they are only distributed to Tribes based upon 

relative need, they are ISDA-eligible funds, just like any other IHS program funds.32  

Innumerable programs exist which IHS operates in some places but not others, and which some 

Tribes may therefore contract to operate, while others may not.  The Secretary historically 

allocates funds across the Tribes based upon whatever statutory restrictions exist, and if none are 

                                                      
28 25 U.S.C. §450j-1(a)(1). 

29 See Rincon Band of Mission Indians, 618 F.2d at 570-71. 
 
30 Los Coyotes Band of Cahuilla & Cupeño Indians v. Jewell, 729 F.3d 1025, 1036 (9th Cir. 2013) (“The 
Secretary is only required to fund the contract with the amount that the BIA would have otherwise spent 
on the program.  In this case, the BIA would have provided no money for law enforcement on the 
reservation and the applicable funding level is therefore zero.”). 

31 25 U.S.C. §1621(d)(1); Director Roubideaux Letter dated Dec. 30, 2010, Initiation of Consultation on 
the IHCIF, available at  http://www.ihs.gov/newsroom/includes/themes/newihstheme/display_objects 
/documents/2010_Letters/IHCIF%20DTLL%20DEC%2030%20ATTACHMENTS.pdf (distribution of 
IHCIA Fund is formula-funded). 
 
32 See 25 U.S.C. §1621(a); 2012 FA, Ex. A, at 15, ¶ WWW (PSFAs include ICHIA programs). 
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present (as with MSPI/DVPI funds), then based upon the Secretary’s best judgment or historical 

precedent.33  Once the allocations are made, each Tribe may only contract for the amount of 

program funds allocated to it; if no such allocation is made, the Tribe has no ISDA rights.     

In short, the eligibility of “every Tribe” to contract for a share of a particular program has 

absolutely nothing to do with whether the program is covered by the ISDA.  MSPI and DVPI 

funds remain ISDA funds even if “every tribe” does not receive a share.34  Allocation 

methodologies simply have nothing to do with statutory contractability under the ISDA.  Since 

the MSPI/DVPI program funds are programs “for the benefit of Indians,” they are subject to the 

ISDA’s mandates; IHS’s position that the “nature of the [MSPI/DVPI] funding and the award” 

take these funds outside the ISDA is therefore contrary to law and the Director cannot meet her 

high burden to sustain it. 

B. New Indian Programs, Even Those Not Previously Operated by the 
Secretary, Are Covered by the ISDA and Eligible For CSC. 

 
 IHS also asserts that MSPI/DVPI funds are not ISDA funds because these programs were 

(at least in the first year) new: “Unlike PFSA [programs, functions, services and activities] 

funded under section 450j-1(a)(1), . . . the MSPI/DVPI were not previously operated by IHS 

                                                      
33 Supra at 3 (discussing Lincoln, 508 U.S. at 192). 
 
34 The record indicates that, every Tribe actually could receive a share of these funds.  See Director 
Roubideaux Letter dated May 6, 2013 MSPI/DVPI Background Information Enclosure, available at 
http://www.ihs.gov/newsroom/includes/themes/newihstheme/display_objects/2013_Letters/05-06-
2013_Background_Information.pdf (“The initial consultation on the distribution of these funds resulted in 
a distribution methodology that allocated funding to [all] 12 IHS Areas.”); Docket 5-1 at 7 (Alaska Tribal 
Caucus MSPI Funding Recommendations) (recommending all Alaskan Tribes receive a portion of these 
funds). 
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prior to the awards made to SCF and other tribes . . . .”35  Similarly, IHS maintains that Tribes do 

not need administrative funds because “[i]n such a situation wherein the Secretary never 

operated the program, there can be no concern about diminution in programs because no transfer 

occurs and because the scope of the program and amount of the award is determined by the 

tribe’s budget.”36  IHS asserts this makes the MSPI/DVPI programs “unique” and exempts them 

from the ISDA.37 

 Again, IHS’s position finds no support in the ISDA, whose contracting reach is not 

limited to programs “previously operated” by the Secretary.  That is, nothing in the Act’s 

description of contractible programs speaks of “previously operated” programs.  The ISDA 

funding provision addressing the base contract amount (the ‘Secretarial amount’)38 is not the 

amount the Secretary “previously provided,” but the amount “the Secretary would have 

otherwise provided . . . for the period covered by the contract.” 39  Plainly that is not some prior 

period, but the current year.  For brand new programs which have never previously been 

operated, IHS’s task is to determine the appropriate amount for the Tribe.  That amount then 

                                                      
35 Opp. at 3, n.5.  See also id. at 21 (“The MSPI/DVPI initiatives were not existing programs of IHS and 
were not previously carried out by IHS for the benefit of any tribe.”) 

36 Opp. at 19. 

37 Opp. at 18-19. 

38 The term “Secretarial amount” is commonly used to denote the “Section 106(a)(1) amount” (the 
amount referred to in 25 U.S.C. §450j-1(a)(1)).  See Ramah, 132 S. Ct. at 2186 (secretarial amount is 
amount Secretary would have otherwise provided for his direct operation of the program); Shoshone-
Bannock, 988 F.Supp. at 1310 (same). 

39 25 U.S.C. §450j-1(a)(1) (emphasis added). 
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defines the Secretarial amount regardless of whether the amount is contracted or not.40  The same 

is true of formula-funded programs even though, by definition, the agency’s application of the 

formula may change the Secretarial amount from time to time, or even allocate funds to a Tribe 

that did not receive any in prior years.41  Here, IHS applied its formula to calculate the amount of 

MSPI and DVPI program funding SCF would receive, i.e. the Secretarial amount.  This is not 

unique to the MSPI and DVPI programs, and is common across many ISDA activities.  

Were IHS’s new litigating position correct, it would produce bizarre results at odds not 

only with the statute but with common sense and historical practice.  For instance, a new 

program created by Congress, like the many created in the recent IHCIA amendments of 2009,42 

would never be subject to contracting under the ISDA.  Only programs in existence in 1975, 

when the ISDA was first enacted, would be subject to the Act’s mandates.  Newly-recognized 

Tribes (of which there are many43) would never be eligible to operate ISDA contracts.  A five-

year old program like MSPI would still not be covered by the ISDA.  Of course, none of this is 

true: the ISDA has routinely been applied for decades in these circumstances, contract funds 

                                                      
40 The Area Guidance similarly provided for the allocation of MSPI funds to federally operated programs.  
Docket 17-3 at 2 (4/28/09 Area Guidance). 
 
41 SCF presents a good example.  In 2010, SCF received a one-time allocation of Improving Patient Care 
Initiative (IPCI) funds.  These funds were treated just like any other ISDA funds.  FY 2010 FA, 
Amendment 12, Ex. B. 
 
42 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119, 935 §10221(a) (2010) 
(enacting the IHCIA Reauthorization and Extension Act of 2009).  
 
43 25 U.S.C. §§1300f—1300n (statutes re-establishing federal recognition for various Indian Tribes). 
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have been paid, and CSC requirements have been calculated.44  The agency’s novel litigating 

position is belied by the IHS Director’s statement to all Indian Tribes that she was treating MSPI 

and DVPI funds precisely the “same” way IHS treats all other newly contracted ISDA funds.45 

 That Tribes have agreed to unique additional contract terms to govern the MSPI and 

DVPI programs does not somehow convert the programs into non-ISDA funds.46  IHS and BIA 

funding agreements are replete with various special negotiated terms concerning particular 

programs including SCF’s agreements with IHS.47  The determination of whether a given 

program is an ISDA program turns strictly on the authority under which the program was 

appropriated, not the contract terms the parties agree to in particular funding agreements.   

 Finally, the fact that IHS asks Tribes to submit budgets for the MSPI and DVPI programs 

cannot possibly alter the Secretary’s statutory duties.  Budgets or no budgets, if the Act applies, 

it applies in its entirety (just as the agency, until now, long agreed).48  An agency’s budget 

                                                      
44 See Indian Health Manual (IHM), Chapter 6-4 (“New or Restored Federally Recognized Tribes”).  See 
also id. §6-4.3D (explaining newly computed funds are payable through self-determination contracts); §6-
4.4 (explaining how contract funding amounts are determined for such Tribes). 

45 Docket 5-1 at 11 (1/13/10 Letter) (emphasis added).  Until this litigation, IHS consistently recognized 
that the ISDA applies to these funds (putting aside the agency’s shifting positions on the subcategory of 
direct contract support costs): “The language required for the MSPI awards is the same language IHS 
requires for other new and expanded programs.  However, in the case of the MSPI, additional contract 
support cost (CSC) funds were not available because the IHS had allocated all available CSC funds to 
existing Tribal contracts and compacts.”  Id. 

46 See 25 U.S.C. §458aaa-4(d)(2)(E) (For ISDA PSFAs, the funding agreements may include “any other 
provision with respect to which the Indian tribe and the Secretary agree.”). 

47 See FY 2012 FA, Ex. A, at 16-19, §3(c) & (d) (operation of tribal and federal facilities subject to 
special terms and conditions). 
 
48 In fact, the Secretary conceded in the preceding year’s funding agreement that “Contract Support Cost 
(CSC) funding under this FA will be calculated and paid in accordance with Sections 508(c), 519(b) and 
106 of the Act . . . .”  Docket 5-2 at 2 (FY 2011 DVPI Amendment). 
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request cannot repeal a statute, much less relieve IHS of the ISDA’s mandate that “contract 

support costs” “shall be added” to the base amount of the contract.49 

In sum, IHS’s position that MSPI and DVPI programs are not covered by the ISDA 

because they are new or formula funded, or because the agency demands budgets before placing 

the funds into tribal funding agreements, is contrary to law and the Director cannot meet her high 

burden to sustain it.50  

C. The Appropriations Language Does Not Preclude the Application of the 
ISDA’s Funding Provisions. 

 
 IHS also maintains that the ISDA does not apply because, by using “the ‘notwithstanding 

any other provision of law’ clause, in addition to the basic discretion of all federal agencies to 

allocate lump-sum appropriations . . . [Congress has removed] the allocation, award, and 

distribution of the MSPI/DVPI funds from the funding requirements of section 450j-1.”51  But 

since SCF is not challenging the agency’s allocation, this argument completely misses the mark. 

  

 

 
                                                      
49 25 U.S.C. §450j-1(a)(2). 
 
50 It hardly helps the Director’s argument to rely on similarities between the MSPI/DVPI and ARRA 
funds, since the Secretary admittedly reported to Congress that ARRA funds, too, carried a CSC 
requirement.  INDIAN HEALTH SERV., DEP’T OF HEALTH AND HUMAN SERVS., FISCAL YEAR 2010 

REPORT TO CONGRESS ON FUNDING NEEDS FOR CONTRACT SUPPORT COSTS 6 (“2010 Shortfall Report”) 
(2012), available at http://www.ncai.org/policy-issues/tribal-governance/budget-and-approprations/ 
contract-support/IHS_FY_2010_CSC_Shortfall_Report_-_2009 _Narrative_and_Data.pdf.  
 
51 Opp. at 20.  IHS broadly argues that this language grants the agency discretion to administer the 
MSPI/DVPI notwithstanding any other law.  Id. at 11.  But the actual appropriation only granted the 
agency discretion to “allocate[ ]” the funds, nothing more.  See Opp. at 11 (discussing Consolidated 
Appropriations Act, 2012, Pub. L. No. 112-74, 125 Stat. 786, 1029 (2012)). 
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Moreover, “notwithstanding” clauses are generally interpreted narrowly and only 

override conflicting provisions of other laws.52  The ISDA’s mandate to IHS to identify contract 

support cost requirements associated with the MSPI and DVPI projects, and to pay those sums 

subject only to the availability of appropriations, does not conflict one iota with the 

appropriations language giving IHS authority to develop funding formulae.  “‘[W]hen two 

statutes are capable of co-existence, it is the duty of the courts . . . to regard each as effective.’”53  

Thus, the appropriations language must be harmonized with the ISDA.  This is especially true 

here, since a repeal of the ISDA by silent implication would be highly disfavored in the context 

of an appropriations Act.54  Indeed, in ISDA cases the Supreme Court has always harmonized 

similar “notwithstanding” appropriations measures, despite arguable tensions with the ISDA’s 

contract support cost provisions.55 

                                                      
52 See Cisneros v. Alpine Ridge Group, 508 U.S. 10, 18 (1993) (“[T]he use of such a ‘notwithstanding’ 
clause clearly signals the drafter's intention that the provisions of the ‘notwithstanding’ section override 
conflicting provisions of any other section.”) (citing Shomberg v. United States, 348 U.S. 540, 547-48 
(1955)) (emphasis added); Drakes Bay Oyster Co. v. Jewell, --F.3d--, 2014 WL 114699 at *6 (9th Cir. 
2013) (“As a general matter, "notwithstanding" clauses nullify conflicting provisions of law.” (internal 
citation omitted)) (emphasis added). 
 
53 Drakes Bay, 2014 WL 114699 at *7 (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974)) (finding 
Secretary’s decision subject to applicable procedural constraints despite a “notwithstanding” clause in a 
permitting provision).   
 
54 Tennessee Valley Authority v. Hill, 437 U.S. 153, 190-91 (1978).  
 
55 See Cherokee Nation v. Leavitt, 543 U.S. 631, 645-46 (2005) (interpreting §314 of 1999 appropriations 
act (containing a “notwithstanding” clause) to leave intact the ISDA’s contract support cost funding 
provisions) (see Pub. L. 105-277, 112 Stat. 2681-288 (1998) (“Notwithstanding any other provision of 
law, amounts appropriated to . . . the Indian Health Service . . . for payments to tribes and tribal 
organizations for contract support costs associated with self-determination or self-governance contracts, 
grants, compacts, or annual funding agreements with . . . [the IHS] . . . are the total amounts available for 
fiscal years 1994 through 1998 . . . .”)).  See also Ramah, 132 S. Ct. at 2187 (ISDA’s CSC provisions 
unaffected either by a related ISDA provision stating “notwithstanding any other provision in [the Act], 
the provision of funds under [ISDA] is subject to the availability of appropriations” nor by appropriations 
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 Moreover, the appropriations language must be read in the context of the entire 

legislative scheme.56  Congress knows that if funds are appropriated to provide services for the 

benefit of Indians because of their status as Indians, then the ISDA applies.57  What is decisive 

here is that, despite that knowledge, and despite enormous litigation over contract support cost 

issues, including the then-recent Cherokee Nation Supreme Court case, Congress said nothing 

about limiting the application of the ISDA to the MSPI and DVPI programs.  Why?  Because 

Congress’s stated goal was simply to allow the agency to devise whatever funding formulae 

would get the funds to the places that needed them the most.  It would be odd, indeed, for 

Congress to have granted the agency the kind of broad discretion now claimed to deal with 

contract support cost issues, when the Supreme Court in Cherokee had just addressed tribal 

rights to contract support costs, and where Congress had earlier eliminated all agency discretion 

over CSC issues.58 

                                                                                                                                                                           
cap language providing “notwithstanding any other provision of law, including but not limited to the 
[ISDA], … not to exceed [a stated amount] “shall be available” to pay “contract support costs”) (see e.g., 
112 Stat. at 2681-245).   
 
56 Ramah Navajo School Bd., Inc. v. Babbitt, 87 F.3d 1338, 1347-48 (D.C. Cir. 1996) (“‘When Congress 
modifies a statute by an appropriations measure . . . the agency administering the statute is required to 
effectuate the original statutory scheme as much as possible, within the limits of the added constraint.’” 
(quoting City of Los Angeles v. Adams, 556 F.2d 40, 50 (D.C. Cir. 1977)). 

57 See Goodyear Atomic Corp., 486 U.S. at 184-85 (Congress presumed “knowledgeable about existing 
law pertinent to the legislation it enacts”) (internal citations omitted). 

58 See Ramah Navajo School Bd., 87 F.3d at 1344 (“Congress has clearly expressed in the ISDA both its 
intent to circumscribe as tightly as possible the discretion of the Secretary, see ISDA § 450k(a) 
(prohibiting the Secretary from promulgating any regulation or imposing any nonregulatory requirement, 
except for regulations pertaining to sixteen carefully delineated topics not relevant here), and its intent to 
make available judicial review of all agency action, see id. § 450m-1(a).”); Shoshone-Bannock, 988 
F.Supp. at 1315-16 (“‘The strong remedies provided in these [ISDA] amendments are required because of 
those agencies’ consistent failures over the past decade to administer self-determination contracts in 
conformity with the law.  Self-determination contractors’ rights under the Act have been systematically 
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 IHS’s new “notwithstanding” argument is particularly unconvincing, given that IHS 

agreed to negotiate an amount for indirect CSC.59  On appeal, IHS is ill-positioned to now 

cherry-pick ISDA provisions it finds acceptable and reverse positions it previously took.  If (as 

IHS conceded for years) SCF is entitled to indirect contract support costs under the MSPI and 

DVPI programs, then SCF is still entitled both to indirect CSC and necessarily to direct CSC 

too.60  The Director’s conclusion otherwise is contrary to law and cannot be sustained under the 

Secretary’s heavy burden here.  

II. THE SECRETARY HAS NOT DEMONSTRATED BY CLEAR AND 
CONVINCING EVIDENCE THAT THE AGENCY’S REJECTION OF SCF’S 
FINAL OFFER WAS VALID. 

  
The only remaining issue concerns the precise amounts SCF proposed in its final offers 

for its direct and indirect costs.  As indicated supra at 4-7, when a Tribe submits a final offer 

regarding the terms of a funding agreement (including a final offer about specific funding 

levels), the Secretary has “the burden of demonstrating by clear and convincing evidence the 

validity of the grounds for rejecting the offer (or a provision thereof) . . . ” as to those precise 

funding levels.61  That is, the IHS Director was required to make “a specific finding that clearly 

demonstrates or that is supported by a controlling legal authority, that . . . the amount of funds 

                                                                                                                                                                           
violated particularly in the area of funding indirect costs.’” (quoting S. REP. NO. 100-274, at 37, reprinted 
in 1988 U.S.C.C.A.N. 2620 (1987)).   

59 Docket 5-6 at 3 (IHS Decision Letter) (“The IHS indicated it would only agree to estimate a need for 
indirect CSC for these initiatives . . . .”); see id. at 4 (“The most recent proposal made by the ALN was to 
explain that IHS was open to negotiating an amount for indirect CSC.”).  Docket 5-4 at 2 (SEARHC 
Amendment) (identifying $125,900 for indirect CSC). 

60 25 U.S.C. §450j-1(a)(3)(A) (contract support costs include “direct program expenses” and “any 
additional administrative or other expense related to the overhead incurred by the tribal contractor”). 

61 25 U.S.C. §458aaa-6(b), (d). 
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proposed in the final offer exceeds the applicable funding level to which the Indian Tribe is 

entitled under this [Act] . . . .”62  The Director must “demonstrate that [her] reading is clearly 

required by the statutory language.” 63   If not, her position must be rejected.  

The Secretary has failed to meet this heavy burden, and the remedy is not a remand but 

(as the ISDA commands) a reversal of the agency rejection and an order directing the agency to 

award the contract. 

A. The Amounts Proposed by SCF Are Not Duplicative. 
 

 The Director’s remaining reason for rejecting SCF’s offer was that “[t]he MSPI/DVPI is 

more akin to a grant, where the costs are all inclusive.”64  Thus, she has repeatedly stated that 

administrative expenses were already included in tribal budgets so nothing further was due.65  

IHS asserts that “to argue that SCF was forced to diminish the scope of the initiative to cover 

indirect costs is a specious one [because a]lthough the revised budget retitles the line items, the 

total dollar amount budgeted and awarded is the same, and SCF did not appear to revise its scope 

of work to reduce services.”66  But IHS completely misses the point of the resubmitted budgets.   

When SCF first received an award of program funds for these initiatives, IHS refused to 

provide CSC funding.  SCF was therefore forced to budget those funds as IHS instructed and in 

one instance it did so by showing a portion of program funds being used to cover SCF’s fixed 

                                                      
62 25 U.S.C. §458aaa-6(c)(1)(A)(i). 
 
63 Ramah, 132 S. Ct. at 2191. 

64 Opp. at 6 n.18. 

65 Opp. at 18 (stating “the awards were intended to include funding for the full cost of performance”).  See 
also id. at 33-34 (same). 

66 Opp. at 33. 
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administrative expenses.67  In another (MSPI), SCF was instructed not to show program funds 

covering administrative expenses.68  Even still, throughout this period IHS stated that it would 

negotiate an amount for additional indirect costs outside the MSPI and DVPI budgets, so that no 

program funds would be diminished for this purpose.69  Once IHS changed position and refused 

to negotiate these amounts, SCF submitted revised budgets accurately portraying SCF’s contract 

support cost requirement.  It is these budgets that constituted SCF’s “final offers,” and they were 

prepared consistent with the ISDA’s mandate that all contract support costs “shall be added” to 

the program amounts, rather than be absorbed from within them.70  Under the “final offer” 

budgets, 100% of the MSPI/DVPI program funds would go toward direct services.71 

 Although IHS faults SCF for submitting revised budgets, this was necessary to depict the 

precise amount of contract support costs SCF contended, by law, had to “be added” to the 

program funds.  IHS’s ever-shifting positions have not made the process easy.  Until IHS’s brief, 

IHS insisted no contract support costs were ever paid for these programs, and in IHS’s proposed 

contract language the agency said it was not providing any CSC funding (although it would be 

                                                      
67 Docket 17-8 at 18 (Project Year 4: MSPI Proposed Budget) (direct CSC included); Docket 17-9 at 21 
(Project Year 3: DVPI Proposed Budget) (both direct and indirect CSC included). 

68 Docket 28 ¶11 (Supp. Olson Decl.). 
 
69 Docket 5-6 at 3 (IHS Decision Letter) (“The IHS indicated it would only agree to estimate a need for 
indirect CSC for these initiatives . . . .”).  IHS did so for other Tribes, including SEARHC.  Supra at 18 
n.59. 

70 25 U.S.C. §450j-1(a)(2). 
 
71 Docket 28-1 at 2, 4 (MSPI and DVPI Revised Budgets).  IHS now claims that “the revised budget was 
addressed to an individual who was no longer employed at IHS at the time and the revision was not 
considered by the Agency in making its August 7, 2013 decision.”  Opp. at 34 n.123.  Yet, curiously, IHS 
produced a copy of one of these budgets as its own exhibit long before SCF provided them, Docket 17-12 
at 2.  It is also a bizarre statement, for the budget amounts were stated in SCF’s final offers. 
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posting SCF’s CSC requirement on a waiting list along with other new or expanded ISDA 

contracts).72  Yet, today IHS claims that the CSC amounts were actually paid all along, hidden 

within the MSPI and DVPI program funds.73   The simple truth is that only MSPI and DVPI 

program funds were paid, nothing else.  Since no CSC funding was ever paid, there is no way 

that the CSC amounts requested in SCF’s final offers can be “duplicative” of anything.  The 

Secretary has not met her burden to show the amounts proposed were in excess of “the 

applicable funding level to which [SCF was] entitled . . . .”74 

Similarly, in its decision letter IHS said it was open to negotiating an amount for indirect 

contract support costs, and it agreed that at least “indirect” CSC are payable on these funds.75  

Yet in its opposition brief, IHS ignores this entirely and does not even attempt to reconcile that 

actual history with its current assertion that these costs have already been paid.   

                                                      
72 Docket 5-3 at 5 (FY 2012 FA MSPI Proposed Amendment 15); Docket 5-2 at 8 (Ex. 8: FY 2012 FA 
DVPI Proposed Amendment 14); Docket 5-1 at 11 (letter dated Jan. 13, 2010 from Dr. Roubideaux) 
(“The language required for the MSPI awards is the same language IHS requires for other new and 
expanded programs.  However, in the case of the MSPI, additional [CSC] funds were not available 
because the IHS had allocated all available CSC funds to existing [t]ribal contracts and compacts.”). 

73 But see Docket 17-3 at 11 (4/28/09 Area Guidance) (Model Amendment states “[n]othing in the 
FA/AFA or the associated compact/contract creates a promise on the part of the IHS to pay the [Tribe] 
CSC funding in connection with MSPI funds.”) 

74 25 U.S.C. §458aaa-6(c)(1)(A)(i). 
 
75 Docket 5-7 at 8 (IHS Decision Letter) (“[T]he IHS’s initial offer was to negotiate an amount for 
indirect CSC in Sections III(A)(1) of the MSPI/DVPI agreements.”); Docket 5-3 at 5 (FY 2012 FA 
Proposed Amendment 15); Docket 5-2 at 8 (FY 2012 FA Proposed Amendment 14); Docket 5-4 at 2 
(Amendment 11 to SEARHC’s FY 2011-2013 FA, adding MSPI funds); Docket 5-4 at 5 (Amendment 10 
to SEARHC’s FY 2011-2013 FA, adding DVPI funds). 
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Nor does IHS attempt to reconcile its current assertion with its actual conduct in listing 

SCF’s unpaid CSC requirement on the annual CSC Shortfall Report as a contract “deficiency.”76  

Today, IHS claims that it only included these sums in the Reports as an accommodation to the 

Tribes.77  But that litigating position cannot be reconciled with controlling law.  The annual 

Shortfall Report is not a discretionary document to which IHS can add numbers at will; it is an 

official, statutorily-mandated and agency-certified “accounting of any deficiency in funds needed 

to provide required contract support costs” to tribal contractors.78  It is submitted to Congress, as 

required by statute and the IHS Manual.  The Manual provides “[r]equirements for [r]eporting 

and [d]ocumenting [a]mounts of CSC [a]vailable, [n]eeded, and [r]equested,” and requires that 

each “Area Director . . . shall maintain a historical record of funds negotiated and awarded” for 

“[d]irect CSC requirements,” “[i]ndirect CSC requirements,” “direct contract support funds” and 

“indirect cost funding,” along with other data related to contract support cost computations.79  

Each year’s data constitute the annual Shortfall Report, which is subject to a rigorous review 

process: it is provided to each Tribe for review, and then submitted to numerous IHS offices for 

review, including the Director of the Office of Finance and Accounting, the Director of the 

Office of Tribal Programs and the Director of the Office of Tribal Self-Governance.80  Each 

Report is certified for accuracy by each Area finance office, each Area Director, and the 

                                                      
76 See Docket 5-1 at 9 (FY 2009 FA Amendment 11) (“The IHS will include the CSC need associated 
with the MSPI funds in the annual CSC Shortfall Report to Congress.”); 2010 Shortfall Report, at 7. 
 
77 Docket 20 ¶10 (McSwain Decl.). 
 
78 25 U.S.C. §450j-1(c)(2); IHM §6-3.5.B. 

79 IHM, §6-3.5.A. 

80 IHM, §6-3.5.B.1. 2. 
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Headquarters finance office.81  Then, the IHS Headquarters transmits the Report to the Director 

for approval “no later than February 1” of each year.82  At the end of this rigorous process, and 

after additional clearance with the Secretary, the Secretary submits the official Report to 

Congress.83  The reports are intended to represent an actual accounting of the shortfalls that exist 

each year between each Tribe’s CSC requirement and the amount IHS paid on that requirement.  

As the statute and Manual reflect, IHS would be violating its legal obligations were it to include 

improper sums as a part of a Tribe’s CSC requirement. 

The simple truth, as reflected in the record, is that IHS always thought the MSPI and 

DVPI funds were eligible for contract support cost funding.  Apparently, IHS only became 

reluctant to negotiate these amounts when the Ramah decision issued and the agency realized 

that claims might now be filed if those costs were not paid.  That is hardly a legitimate reason to 

disregard the ISDA.   

B. The Agency Has Not Proven By Clear and Convincing Evidence the Validity 
of Its Grounds for Rejecting SCF’s Final Offer, and SCF is Therefore 
Entitled to an Award of the Proposed Amendments.  

 
 Finally, IHS objects to the remedy SCF seeks—an order reversing the agency’s rejection 

and ordering the amendments to be signed—arguing that SCF never asked this Court to compel 

the agency to accept its proposed funding amendments.84  But this assertion is simply untrue.85 

                                                      
81 IHM, §6-3.5.B.1, 2, 3. 

82 IHM, §6-3.5.B.3. 

83 25 U.S.C. §450j-(1)(c). 

84 Opp. at 28 n.101. 
 
85 See Docket 1 at 13 (Compl.) (“Relief Requested . . . An immediate injunction compelling IHS to 
specify in the foregoing contract amendments SCF’s right to $223,493 and $134,999, respectively, in 

Case 3:13-cv-00164-SLG   Document 52   Filed 02/14/14   Page 23 of 25



 

 
PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT  
SCF v. Roubideaux, Case No. 3:13-cv-00164-SLG 
Page 24  

 Next, IHS asserts it rejected SCF’s proposed contract language because the amounts for 

CSCs were never fully negotiated.86  But that makes no sense.  The matter came to a head with a 

final offer precisely because the negotiations failed.87  Still, IHS insists more “negotiation is 

necessary because the ISDEAA authorizes CSC funding only for costs that qualify specifically 

as CSC,” and “IHS had evidence . . . indicating that the amounts were erroneous.”88  Thus, IHS 

concludes, even if SCF prevails, the remedy is a remand for more negotiations.89   

That argument reads the final offer process right out of the statute.  It also ignores the 

inconvenient fact that SCF tried to negotiate amounts for CSCs for almost a year.90  The agency 

cannot refuse to negotiate, then seek a remand to negotiate when the rejection of a final offer is 

appealed.  Such a process would make a mockery of the appeal rights set forth in the Act, 

nullifying the statutory remedy to test whether “the amount of funds proposed in the final offer 

exceeds the applicable funding level [for contract support costs] which the Indian tribe is entitled  

                                                                                                                                                                           
‘indirect’ contract support costs associated with the referenced MSPI and DVPI program funds; . . . An 
immediate injunction compelling IHS to specify in the foregoing contract amendments SCF’s right to 
$48,209 and $42,734, respectively, in ‘direct’ contract support costs associated with the referenced MSPI 
and DVPI program funds . . . .”). 

86 Opp. at 34. 

87 Docket 44 at 15-19 (Mot.). 
 
88 Opp. at 30, 32. 

89 Opp. at 35. 

90 See Docket 38 ¶ 23 (Answer) (admitting that “negotiations commenced in August 2012 and continued 
through June 2013”). 
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under this part . . . .”91  Congress did not provide a sham; it enacted a real remedy to secure a 

concrete answer over the proper funding amount to be specified in the contract, with a default 

rule favoring the Tribe if the agency fails to carry its heavy burden. 

CONCLUSION 

 For the foregoing reasons and those set forth in SCF’s opening brief, SCF’s motion for 

summary judgment should be granted. 

Respectfully submitted this 14th day of February 2014. 
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