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IN THE UNITED STATES DISTRICT COURT 

 
FOR THE DISTRICT OF IDAHO  

 
 
STATE OF IDAHO, a sovereign State of the 
United States, 
 
 Plaintiff, 
 
vs. 
 
COEUR D’ALENE TRIBE, a federally 
recognized Indian tribe, 
 
 Defendant. 
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Case No. 2-14-cv-00170-BLW 
 
 
 
RESPONSE TO MOTION FOR STAY 
OF PRELIMINARY INJUNCTION 
PENDING APPEAL  
 
 

   
INTRODUCTION 

 This Court issued a Memorandum Decision and Order on September 5, 2014 in which 

it denied Defendant Coeur d’Alene Tribe’s motion to dismiss and granted Plaintiff State of 

Idaho’s request that the Tribe be enjoined from conducting poker gaming in its reservation 

casino or elsewhere on Indian lands.  Dkt. 40.  The Tribe appealed from the injunction under 
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28 U.S.C. § 1292(a) and filed a motion for a stay pending appeal pursuant to Fed. R. Civ. P. 

62(c) on the same date.  Dkts. 41, 42.   

 The Tribe’s motion falls far short of satisfying Rule 62(c)’s rigorous demands.  First, it 

fails to establish a “strong showing” that this Court erred in concluding that Idaho possessed a 

substantial likelihood of prevailing on its claim that the poker gaming violates the 1992 Class III 

Gaming Compact (“Compact”).  The dispute resolution process in the Compact does not provide 

the exclusive remedy for resolving controversies over alleged breaches.  The overall structure of 

Article 21 and its explicit language make that conclusion clear.  Nor does a legitimate question 

exist over the illegality of the poker gaming under state law and the corresponding absence of 

Compact authorization to offer it at the tribal casino, thereby providing the predicates for the 

issuance of injunctive relief under 25 U.S.C. § 2710(d)(7)(A)(ii).  Article III, Section 20 of the 

Idaho Constitution and Idaho Code § 18-3801 could not be plainer in authorizing only three 

forms of lawful gaming in the State and in expressly prohibiting poker—as determined by this 

Court and the Ninth Circuit two decades ago with respect to this Compact—while those same 

decisions and the Compact’s express language make equally clear that all forms of Class III 

gaming not authorized under Article 6.2 are proscribed.   

 Second, the Tribe’s principal “balance of equities” contention—irreparable harm to its 

interests and the lack of such harm to Idaho’s—ignores two basic facts.  To be sure, the Tribe has 

an interest founded on self-governance and internal sovereignty to engage in commercial activity 

within or without its reservation, but so too does Idaho have a sovereign interest in maintaining 

the integrity of its laws.  The Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701 to 

2721, represents Congress’ accommodation of those interests and does so through the tribal-state 

compact process as to Class III gaming.  The Tribe can hardly claim irreparable injury from 
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enforcement pendente lite of obligations that this Court has deemed unequivocally undertaken in 

the Compact.   Beyond this fundamental disregard of the corresponding sovereignty interests at 

stake, the Tribe characterizes as irreparable a risk of injury that it voluntarily, if imprudently, 

assumed by introducing into the casino a form of gaming that it had been informed twenty years 

before was not permitted under Idaho law.  No state law changed in interim.  The Tribe rolled the 

dice; they came up snake eyes.   

RULE 62(c) STANDARDS 

 The standards controlling disposition of this motion are settled.  As the Court of 

Appeals explained recently in Lair v. Bullock, 697 F.3d 1200 (9th Cir. 2012), through extensive 

quotations from Nken v. Holder, 556 U.S. 418 (2009): 

“A stay is not a matter of right. . . .  It is instead ‘an exercise of judicial discretion’ . . . 
[that] ‘is dependent upon the circumstances of the particular case.’” . . . Judicial 
discretion in exercising a stay is to be guided by the following legal principles, as 
distilled into a four factor analysis. . . : “(1) whether the stay applicant has made a 
strong showing that he is likely to succeed on the merits; (2) whether the applicant will 
be irreparably injured absent a stay; (3) whether issuance of the stay will substantially 
injure the other parties interested in the proceeding; and (4) where the public interest 
lies.” . . . “The party requesting a stay bears the burden of showing that the 
circumstances justify an exercise of [this Court’s] discretion.” 
 

Id. at 1203 (citations and footnotes omitted); accord Saint Alphonsus Med. Ctr.-Nampa, Inc. v. 

St. Luke's Health Sys., Ltd., 1:12-CV-00560-BLW, 2014 WL 2780822, at *1 (D. Idaho June 18, 

2014).  The standard thus incorporates a heightened version of the requirements imposed under 

Fed. R. Civ. P. 65(a) with respect to issuance of preliminary injunctions.  See generally 

11 Charles Alan Wright, Federal Practice and Procedure § 2904 (3d ed. Apr. 2014 Westlaw 

Database Update) (“because the burden of meeting the standard is a heavy one, more commonly 

stay requests will be found not to meet this standard and will be denied”). 

 The first two elements—likelihood of success and the existence of irreparable harm—
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take on particular importance in the analysis.  Nken again provides the applicable standards.  As 

for likelihood of success, “Nken held that it is not enough that the likelihood of success on the 

merits is ‘better than negligible’ or that there is a ‘mere possibility of relief.’”  Lair, 697 F.3d 

at 1204; see also Leiva-Perez v. Holder, 640 F.3d 962, 968 (9th Cir. 2011) (“[r]egardless of how 

one expresses the requirement, the idea is that in order to justify a stay, a petitioner must show, at 

a minimum, that she has a substantial case for relief on the merits”).  Irreparable harm “cannot 

[be] base[d] on assumptions and ‘blithe assertions.’”  Id. at 970.  Nor can such harm be 

predicated on generalized injury; it must be examined under the particular circumstances at hand.  

Id. at 969 (“Nken emphasized the individualized nature of the irreparable harm inquiry”). 

ARGUMENT 

I. THE TRIBE DOES NOT MAKE A STRONG SHOWING OF LIKELIHOOD TO 
SUCCEED ON THE MERITS 

  
 This Court relied on its analysis in denying the Tribe’s motion to dismiss as the basis for 

concluding that Idaho possesses a likelihood of success on the merits.  Doc. 40 at 19.  The Tribe 

quarrels with three components of that analysis: (1) the failure to find as the exclusive 

mechanism for deciding Compact-related disputes the arbitration process in Article 21.3—i.e., as 

precluding judicial resolution of any dispute over Compact compliance absent mutual consent 

under Article 21.4 (Dkt. 42-1 at 3-5); (2) the determination that the Compact prohibits any Class 

III games other than those specifically permitted under Article 6.2 (id. at 5-6); and (3) the 

conclusion that Idaho law unambiguously prohibits poker, including the Texas Hold’em variant 

(id. at 6-8).  These contentions merely recycle earlier argument that this Court either explicitly or 

implicitly rejected.  As such, they do not establish the strong likelihood of success required under 

Rule 62(c). 
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A. Article 21 Does Not Make Arbitration The Exclusive Non-Consensual 
Method For Resolving Disputes Over Alleged Non-Compliance With The 
Compact 

 
The Tribe contends that “[b]inding arbitration is the only method of dispute resolution the 

parties agreed upon in the Compact and hence the only forum for dispute resolution in the 

absence of the other party’s express consent.”  Dkt. 42-1 at 3.  The overall structure and express 

language of Article 21 make this claim of arbitral exclusivity untenable. 

Article 21 “controls resolution of all disputes other than those expressly provided for in 

Article 6.”  Dkt. 3-3 at 27 (Art. 21.1).  It is therefore necessary to determine what process the 

article prescribes.  The process is separated into two components: a mandatory informal dispute 

procedure (Article 21.2) and an elective formal arbitration procedure (Article 21.3).   

 The opening sentence of Article 21.2 states that “if either party believes that the 

other party has failed to comply with any requirement of this Compact, it shall invoke the 

following procedure.”  [Emphasis added.]  Articles 21.2.1 and 21.2.2 contain that procedure.  

The first provision requires written notice of the alleged non-compliance by the complaining 

party upon the other party which must “identify the specific statutory, regulatory or Compact 

provision alleged to have been violated” and the factual basis for the allegation.  Dkt. 3-3 at 35.  

It further requires the parties to meet within ten days to discuss and possibly resolve the dispute.  

Article 21.2.2 sets out a second requirement—a 60-day window commenced by the notice’s 

service which this Court has construed as “holding period” in which neither a lawsuit may be 

filed nor arbitration may be compelled.  Dkt. 35 at 5 (“the Gaming Compact unambiguously 

prohibits the State from suing the Tribe within the first 60 days after an Article 21 notice has 

been sent”); id. at 6 (“the 60-day period serves as a limited window of time in which the parties 

can attempt to resolve their differences before one side has the opportunity to force the other into 
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binding arbitration”) (emphasis added).  At the conclusion of this period, “either party may 

pursue binding arbitration.”  [Emphasis added.] 

 Article 21.3 deals with the arbitration process if initiated by either party.  Of 

paramount importance is the second sentence: “Once a party has given notice of intent to pursue 

binding arbitration and the notice has been sent to the non-complaining party, the matter in 

controversy may not be litigated in court proceedings.”  Dkt. 3-3 at 35-36.  The sentence’s 

opening clause would constitute surplusage if, as the Tribe argues, no judicial proceeding could 

be initiated over conduct alleged to be in violation of the Compact.  The parties instead would 

simply have written: “[T]he matter in controversy may not be litigated in court proceedings.”  

The Tribe’s exclusivity argument thus flouts universally accepted canons of contract 

interpretation.  E.g., Twin Lakes Vill. Property Ass’n v. Crowley, 857 P.2d 611, 137 (Idaho 1993) 

(“various provisions in a contract must be construed, if possible, so to give force and effect to 

every part thereof”); see generally 11 Richard A. Lord, Williston on Contracts § 32:11 (4th ed. 

Westlaw Database Update May 2014) (“[i]ndividual clauses and particular words of the 

agreement, and all parts of the writing and every word of it, will, if possible, be given effect”).  

Tellingly, the Tribe says nothing about the sentence in its analysis. 

The parties, in sum, were unambiguous about what is exclusive and what is not.  The 

Tribe’s theory cannot be squared with the provision’s overall process—which ordains only the 

informal process as mandatory and could have similarly designated arbitration the exclusive 

route for any dispute not settled under Article 21.2.  It also cannot be squared with what the 

parties expressly stated in Article 21.3.  Here, the Tribe has been given the “opportunity” to 

request arbitration and declined to do so.  It chose instead to argue that the arbitral process is 

exclusive and that, alternatively, Idaho’s position fails on the merits.  Dkt. 37.  Having submitted 
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those issues for resolution by this Court, it is bound by their disposition.   

B. The Compact Prohibits Any Form Of Class III Gaming Not Specifically 
Authorized Under Article 6.2 

 
The Tribe relies upon Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050 

(9th Cir. 1997), for the proposition that its sovereign immunity precludes this action.  In 

Cabazon, the Court of Appeals held that a tribe possessed immunity against suit after 

introduction of gaming machines for violation of a tribal-state compact—notwithstanding an 

immunity waiver in the agreement (id. at 1057)—whose terms were limited to off-track betting 

where the alleged violation involved another form of gaming (slot machines).  Id. at 1059 (“[t]he 

State . . . has no jurisdiction over gaming activities that are not the subject of a Tribal-State 

compact”).   

Idaho previously distinguished Cabazon in the memorandum supporting its motion for a 

temporary restraining order (Dkt. 3-1 at 11-12), as did this Court in the memorandum opinion 

denying the Tribe’s motion to dismiss (Dkt. 40 at 11-14), for a straightforward reason: 

[N]othing in Cabazon prevents a tribe from expressly agreeing not to engage in gaming 
activities other than those specifically outlined in a compact.  And that is precisely what 
happened here. . . . [¶] [T]he Compact obligates the Tribe to restrict its Class III games 
to the lottery, pari-mutuel betting, and referenced simulcasts. . . [¶] Unlike the Cabazon 
compacts—which simply covered one type of gaming but did not mention other types 
of games—the parties expressly agreed that the Tribe would not conduct other forms of 
Class III games. 
 

Dkt. 40 at 13-14.  Neither the Court nor Idaho drew this conclusion out of thin air.   

Article 6.2 of the Compact provides that “[f]ollowing approval of this Compact as 

provided in the Act, the Tribe may operate in its gaming facilities located on Indian lands the 

following types of games” and then lists the lottery games, pari-mutuel betting and “[a]ny 

additional type of game involving chance and/or skill, prize and consideration that may hereafter 

be authorized to be conducted in the State.”  Dkt. 3-3 at 17.  No question exists that poker has 
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never been “hereafter” authorized.  Rather, the only form of “hereafter” authorized gaming is 

tribal video gaming machines as specified in Idaho Code § 67-429B.  See Dkt. 3-4 at 5 (2002 

Compact amendment).  Article 6.2, in short, identified all forms of Class III gaming permitted by 

the Compact and, under settled rules of contract interpretation, excluded poker or its variants 

(which, given its prohibition under state law, constitutes  Class III gaming).  See Ace Realty, Inc. 

v. Anderson, 682 P.2d 1289, 1296 (Idaho Ct. App. 1984) (“expressio unius est exclusion 

alterius” maxim “‘applies to contracts . . . and hence, the expression in a contract of one or more 

things of a class implies the exclusion of all not expressed’”); accord In re Lares, 188 F.3d 1166, 

1169 (9th Cir. 1999).  The Tribe’s Cabazon-based sovereign immunity argument, like its arbitral 

exclusivity claim, thereby falls prey to the Compact’s unambiguous language.    The sovereign 

immunity abrogation in § 2710(d)(7)(A)(ii) accordingly applies here.  Michigan v. Bay Mills 

Indian Cmty., 134 S. Ct. 2024, 2032 (2014). 

C. Poker and Its Variants Are Unambiguously Prohibited By Article III, 
Section 20 Of The Idaho Constitution And Idaho Code § 18-3801 
 

This Court devoted substantial analysis to the question whether poker generally, and 

Texas Hold’em specifically, are prohibited forms of gaming in Idaho.  As to the legality of poker 

and its variants, it held that, based on Article III, Section 20 of the Idaho Constitution, “it is 

relatively easy to conclude that the game is a prohibited form of gambling in Idaho” because it is 

specifically prohibited.  Dkt. 40 at 6; see also id. at 7 (rejecting the Tribe’s contention that Texas 

Hold’em embodies a “bona fide contest of skill” within the scope of Idaho Code § 18-3801(1) 

given “the clear, broad, and ‘strict’ prohibition against gambling in Idaho’s constitution”).  The 

Court also emphasized that the introductory portion of Idaho Code § 18-3801 defined gambling 

as “risk[ing] money ‘in whole or part . . . upon chance’” and that “[t]he Tribe concedes . . . that 

chance plays a role in Texas Hold ‘em.”  Dkt. 40 at 8.  It found unpersuasive was the Tribe’s 

Case 2:14-cv-00170-BLW   Document 48   Filed 09/10/14   Page 8 of 14



 

 
RESPONSE TO MOTION FOR STAY OF PRELIMINARY INJUNCTION PENDING APPEAL - 9 
 

claim that alleged “‘widespread social and charitable poker games’” somehow trumped the 

express prohibition of poker, reasoning that “just because unlawful poker gaming may have 

occurred in Idaho does not mean the law prohibiting that sort of gaming vanishes.”  Id. at 10.  

The inescapable conclusion from these determinations was that “Texas Hold ’em is explicitly 

prohibited by Idaho law and, as such, is a Class III game under IGRA.”  Id. at 11. 

That analysis leaves no room for the fact questions hypothesized by the Tribe.  So, as this 

Court observed, it makes no difference whether player skill may have a greater impact in Texas 

Hold’em than in other forms of poker because no one disputes that chance is a necessary element 

in the former.  Texas Hold’em thus is captured as gambling not only by the explicit reference to 

poker in § 18-3801’s introductory paragraph but also by the more general inclusion within the 

scope of impermissible gambling any activity that places money at risk “in whole or part” upon 

chance.  Dkt. 40 at 8.   

The lack of ambiguity in § 18-3801’s opening paragraph also makes immaterial inquiry 

into possible unprosecuted violations of the statute.  The criminal proceeding in State v. Kaspar, 

No. CRMD20139859 (Idaho 4th Jud. Distr. Ct., Magistr. Div.), like the advisory 

communications contained in the record (Dkts. 25-1 to 25-4, 34), show that Idaho’s gambling 

laws are not in desuetude—a doctrine that, in any event, has never gained acceptance in this 

country generally and has been rejected by the Idaho Supreme Court.  State v. Cranston, 65 P.2d 

682, 684 (Idaho 1938) (“The people are supreme.  They elect the legislature biennially and have 

the right of petition to the legislature and the legislature in turn has the right to heed their petition 

and amend or repeal any law or laws.  If the Sunday closing law is unwise, antiquated, 

unenforced or unenforceable (all non-judicial questions) the legislature is the place for those to 

go who are dissatisfied and there disclose their grievances.”); see generally Note, Desuetude, 
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119  Harv. L. Rev. 2209, 2211 (2006) (“What of those American jurisdictions that have accepted 

the doctrine?  Little effort is needed to canvass the relevant case law, given that West Virginia 

alone recognized desuetude as a valid defense.”).  IGRA unequivocally commits determinations 

as to validity of Class II and III gaming to state law in 25 U.S.C. §§ 2710(b)(1)(A) and 

2710(d)(1)(B) and similarly limits the scope of permissible card games to those “explicitly 

authorized” or “not explicitly prohibited” by state law in 25 U.S.C. § 2703(7)(A)(ii).  As this 

Court held, no reasonable dispute exists that Idaho law expressly proscribes poker. 

II. THE TRIBE HAS FAILED TO ESTABLISH A SUBSTANTIAL LIKELIHOOD 
THAT IT WILL SUFFER IRREPARABLE HARM FROM THE PRELIMINARY 
INJUNCTION 

 
The Tribe argues that the preliminary injunction will irreparably injure it because “Texas 

Hold’em tournaments contribute significantly to [its] ability to fund critical government 

programs” and that such harm runs counter to IGRA’s purpose of promoting tribal self-

governance.  Dkt. 42-1 at 9; see also Dkt. 43 ¶¶ 5-7, 9, 10.  Two problems attend this claim of 

irreparable injury: Idaho’s countervailing sovereignty interests that IGRA preserves, and the 

Tribe’s conscious determination to ignore Idaho law and the Compact’s requirements.   

IGRA embodies a unique regulatory scheme that accommodates both state and tribal 

sovereign interests.  As Senate Report No. 100-446 explained: 

S. 555 does not contemplate and does not provide for the conduct of class III gaming 
activities on Indian lands in the absence of a tribal-State compact.  In adopting this 
position, the Committee has carefully considered the law enforcement concerns of tribal 
and State governments, as well as those of the Federal Government, and the need to 
fashion a means by which differing public policies of these respective governmental 
entities can be accommodated and reconciled.  This legislation is intended to provide a 
means by which tribal and State governments can realize their unique and individual 
governmental objectives, while at the same time, work together to develop a regulatory 
and jurisdictional pattern that will foster a consistency and uniformity in the manner in 
which laws regulating the conduct of gaming activities are applied. 
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Id. at 6, reprinted in 1988 U.S.C.C.A.N. 3071, 3076.  Unlike ordinary contracts, therefore, tribal-

state compacts embody delicate policy determinations concerning a matter—gambling—that 

traditionally have been the subject of intense public debate and considerations.  Just as tribes 

have an interest in generating income for their self-governance activities, so too do States have 

an interest in ensuring that their constitutional or legislative regulation of, in particular, Class III 

types of gaming is not undermined by non-authorized gaming on Indian lands.  The effects of 

gambling, in a nutshell, cannot be neatly partitioned in the two sovereigns’ territories.  States 

have a keen interest, which IGRA preserves, in ensuring a substantial measure of equivalence 

between the two areas as to the permissible types of gaming. 

 The States’ interest in gaming-activity equivalence means that a tribe’s failure to adhere 

to a compact’s terms entails more than a garden-variety breach of contract.  Such failures, in 

practical terms, violate state law.  When a tribe plainly disregards its compact commitments, 

assertions of sovereignty interests therefore ring hollow.  That is precisely the situation here.  

Dkt. 40 at 11 (“the Tribe has violated the parties’ Class III Gaming Compact by conducting the 

Texas Hold ’em tournaments”). 

 Idaho recognizes that cessation of the tribal casino poker gaming may have economic 

consequences for the Tribe and its employees.  However, those consequences derive from the 

Tribe’s decision to embark upon a risky, indeed foolhardy, path.  A year prior to the casino’s 

“poker room” opening, Idaho State Lottery Director Jeffrey Anderson admonished the Tribe that 

the then-proposed gaming activity was prohibited under state law.  Dkt. 3-7 at 3.  Director 

Anderson repeated Idaho’s admonition in April 2014 and on the day prior to gaming’s 

commencement.  Dkt. 3-7 at 2; Dkt. 3-9 at 2.  Notwithstanding these warnings and the its prior 

unsuccessful attempt to expand Class III gaming beyond those forms authorized under Article 
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III, Section 20 (Coeur d’Alene Tribe v. Idaho, 842 F. Supp. 1268 (D. Idaho 1994), aff’d, 51 F.3d 

876 (9th Cir.), cert. denied, 516 U.S. 916 (1995)), the Tribe soldiered on.   

The Tribe therefore comes before this Court with singularly unclean hands that cannot 

grasp any legitimate claim of irreparable injury.  See, e.g., Inst. of Cetacean Research v. Sea 

Shepherd Conservation Soc’y, 725 F.3d 940, 947 (9th Cir. 2013) (“An injunction is an equitable 

remedy.  While the Winter factors ‘are pertinent in assessing the propriety of any injunctive 

relief,’ traditional equitable considerations such as laches, duress and unclean hands may militate 

against issuing an injunction that otherwise meets Winter’s requirements.”); Developers Sur. and 

Indem. Co. v. Hansel Innovations, Inc., No. 8:14-cv-425-T-23TRM, 2014 WL 2968138, at *4 

(M.D. Fla. July 1, 2014) (“[g]iven that injunctive relief is an equitable remedy, Developers’ bad-

faith, tantamount to unclean hands, bars the Court from granting this drastic relief”).  These same 

considerations dictate resolving the balance-of-hardship and public interest factors against the 

Tribe.  E.g., Am. Freedom Defense Initiative v. Massachusetts Bay Transp. Auth., Civ. Action 

No. 14-10292-NMG, 2014 WL 1093138, at *3 (D. Mass. Mar. 17, 2014) (“[t]he Court  has 

discretion . . . to deny equitable relief to a party that has acted in bad faith or with unclean 

hands”); Clean Energy v. Applied LNG Techs., USA, LLC, No. SA CV 08-746 AHS (RHBx), 

2008 WL 4384179, at *8 (C.D. Cal. Sept. 3, 2008) (“[b]efore Clean Energy receives equitable 

relief from the Court, it must demonstrate that it is worthy of such relief and that it has conducted 

its dealings in an equitable manner”). 

CONCLUSION 

 The motion for a stay under Rule 62(c) should be denied. 
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 DATED this 10th day of September 2014. 

       STATE OF IDAHO 
       OFFICE OF THE ATTORNEY GENERAL 
 
 
 

By /s/ Clay R. Smith    
        CLAY R. SMITH 
        TIM A. DAVIS 
        Deputy Attorneys General 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on the 10th day of September 2014, I electronically filed the 
foregoing with the Clerk of the Court using the CM/ECF system that sent a Notice of Electronic 
Filing to the following Persons: 
 
F. Michael Willis      
mwillis@hobbsstraus.com 
 
Howard A. Funke      
hfunke@indian-law.org 
 
Joseph H. Webster      
jwebster@hobbsstraus.com 
 
Kinzo Heath Mihara      
kmihara@indian-law.org 
 
William F Bacon      
bbacon@sbtribes.com 
 
Scott Crowell 
scottcrowll@hotmail.com 
 
Bruce Didesch 
bruce@dideschlaw.com 

      
        /s/ Clay R. Smith     

CLAY R. SMITH 
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