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Case No. 3:13-cv-00164-SLG  
 
 
DEFENDANT’S RESPONSE IN 
OPPOSITION TO PLAINTIFF’S 
MOTION FOR SUMMARY 
JUDGMENT AND IN SUPPORT OF 
DEFENDANT’S CROSS-MOTION FOR 
SUMMARY JUDGMENT   

 
 

INTRODUCTION 
 

The Indian Health Service (IHS or Agency), through counsel, hereby submits this 

response in opposition to Southcentral’s (SCF) Motion for Summary Judgment and in Support of 

Defendant’s Cross-Motion for Summary Judgment.  SCF asks the Court to compel IHS to accept 

contract terms proposed by SCF recognizing a contractual duty to fund direct and indirect 

contract support costs (CSC) for the fiscal year (FY) 2012 Methamphetamine and Suicide 

Prevention Initiative (MSPI) and Domestic Violence Prevention Initiative (DVPI)(collectively, 
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the MSPI/DVPI).  The parties agree that this is the sole issue—whether IHS can be compelled to 

agree to the contract terms proposed by SCF—and that the underlying funding itself is not at 

issue in this case.  In this response, IHS asks the court to deny SCF’s motion and grant IHS’s 

cross-motion, thereby affirming the legal authority supporting IHS’s rejection of SCF’s proposed 

contract terms.   

STATEMENT OF FACTS1 

MSPI/DVPI 

Beginning in FYs 2008 and 2009, Congress authorized—through the annual 

appropriations acts—IHS to develop and fund two special initiatives.2  The first of those two 

initiatives, the MSPI, was established in the FY 2008 appropriations act.3  The language 

authorizing the MSPI provided broad discretion to the IHS Director in allocating and distributing 

MSPI funding: 

$14,000,000 is provided for a methamphetamine and suicide prevention and 
treatment initiative, of which up to $5,000,000 may be used for mental health, 
suicide prevention, and behavioral issues associated with methamphetamine use: 
Provided further, That notwithstanding any other provision of law, these funds 
shall be allocated outside all other distribution methods and formulas at the 
discretion of the Director of the Indian Health Service and shall remain available 
until expended.4 
 

                                                           
1 Defendant’s Response in Opposition to Motion for Preliminary Injunction, filed September 16, 
2013, Docket 17, at 3-17, sets forth a full statement of facts.  Defendant incorporates those facts 
and, in the interest of brevity, highlights those facts most relevant to the current motions. 
 
2 See Consolidated Appropriations Act, 2008, Pub. L. No. 110-161, 121 Stat. 1844, 2135; 
Omnibus Appropriations Act, 2009, Pub. L. No. 111-8, 123 Stat. 524, 735. 
 
3 Pub. L. No. 110-161, 121 Stat. 1844, 2135. 
 
4 Id. 
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Although Congress gave the Director broad discretion in allocating and distributing the 

funds, Congress directed that the funding “shall be allocated outside of all other 

distribution methods and formulas.”5 

On April 28, 2009, the then-Director of IHS, Mr. Robert McSwain, issued 

guidance to each IHS Area Director governing the distribution of the FY 2008 and 2009 

MSPI funds.6  In that letter, Mr. McSwain announced that in accordance with the broad 

discretion Congress granted to the Agency to allocate and distribute the funds, IHS 

decided to a use a demonstration project model to solicit applications and make the 

awards, with the associated funding to be distributed through amendments to existing 

ISDEAA contracts: “IHS will use a demonstration project model through which each 

Area may distribute these non-recurring funds to Tribes and Tribal organizations utilizing 

self-determination contracts and self-governance compacts . . . .”7  Based on input from 

tribes, the Agency decided to use a demonstration project model and distribute the 

                                                           
5 Id. (emphasis added).  Through the ISDEAA, tribes are eligible to contract with IHS to operate 
programs, functions, services, and activities (PFSA) previously provided by IHS and to receive 
their “share” of the “Secretarial amount” which “shall not be less than the appropriate Secretary 
would have otherwise provided for the operation of the programs” had the Secretary continued to 
carry out those programs directly.  25 U.S.C. § 450j-1(a)(1). The portion of the Secretarial 
amount a particular tribe is eligible to contract for is referred to as the tribe’s “tribal shares.”  
Unlike PFSA funded under section 450j-1(a)(1), however, the MSPI/DVPI were not previously 
operated by IHS prior to the awards made to SCF and other tribes and tribal organizations.  As 
discussed further below, the funding therefore differs significantly from that typically awarded 
under an ISDEAA agreement.  
 
6 Docket 17 Ex. 3. 
 
7 Id. at 1. 
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funding for the MSPI through separate amendments to existing ISDEAA agreements in 

order to fund the awards as expeditiously as possible.8 

The demonstration project funds were allocated based on a unique formula recommended 

by the National Tribal Advisory Committee on Behavioral Health.9  The formula considered 

“three quantifiable metrics,” which included “Area population; poverty burden; and disease 

burden.”10  This approach was consistent with the intent of Congress with regard to these funds.  

In the House Report accompanying the Department of the Interior, Environment, and Related 

Agencies Appropriations Bill, 2008 (the source of the MSPI eventually included in the enacted 

Consolidated Appropriations Act), the House Committee on Appropriations stated:  

The Committee . . . has included $15,000,000 within this amount for the Indian 
Health Service for substance abuse treatment and mental health issues, including 
youth suicide, associated with methamphetamine use.  The Committee expects the 
Directors of the Indian Health Service and the Bureau of Indian Affairs to 
distribute this funding outside of the normal formulas and methodologies to target 
the areas with the highest needs in Indian Country.11 
 

                                                           
8 Docket 17 Ex. 7 at 1 (stating that IHS “after consideration of recommendations from the 
National Tribal Advisory Committee on Behavioral Health . . . decided to use a demonstration 
project model to expedite distribution”).  The National Tribal Advisory Committee on 
Behavioral Health is a committee comprised of tribal leaders.  See also Docket 17 Ex. 5 at 6 
(stating that the ISDEAA mechanism was used “to award funding for approved projects as 
quickly as possible”); Docket 5 Ex. 1 at 1 (a letter from the Alaska Tribal Health Compact to the 
Alaska Area Director indicating the members of the Compact “particularly appreciate the agency 
approving the use of amendments to our existing contracts and funding agreements rather than 
requiring competitive grant proposals for our projects.”) 
 
9 Docket 17 Ex. 5 at 5. 
 
10 Id.   
 
11 H.R. Rep. No. 110-187, at 5 (2008) (emphasis added).   
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Thus, it was clear, as SCF concedes in its Motion, that “Congress wanted the money to go where 

it was most needed.”12   

 Congress established the second initiative, the DVPI, through the Agency’s FY 2009 

appropriation.13  In the same act, Congress also provided another year of funding for the MSPI.14  

Once again, Congress provided broad discretion to the IHS Director in allocating and distributing 

the funding associated with these special initiatives: 

$16,391,000 is provided for the methamphetamine and suicide prevention and 
treatment initiative and $7,500,000 is provided for the domestic violence 
prevention initiative and, notwithstanding any other provision of law, the amounts 
available under this proviso shall be allocated at the discretion of the Director of 
the Indian Health Service and shall remain available until expended.15 
 

Like with the MSPI, IHS chose to utilize a unique methodology for awarding the DVPI.  The 

DVPI was similarly awarded based on a formula that considered user population, poverty 

burden, and disease burden.16  Also like the MPSI, once awarded, the DVPI funding was 

distributed to tribes through separate amendments to existing ISDEAA agreements with those 

tribes.   

                                                           
12 Docket 44 at 6; see also id. at 7 (“Congress wanted all of these funds to go where the service 
needs were greatest.”).   
 
13 Pub. L. No. 111-8, 123 Stat. 525, 735.   
 
14 Id.   
 
15 Id. (emphasis added). 
 
16 Docket 21, ¶ 7.   
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 In order to receive an MSPI or DVPI award, tribes were required to submit an 

application.17  In addition to the application process, IHS developed terms and conditions 

applicable to these initiatives (which generally are not applicable to ISDEAA agreements) in 

order to meet specific goals for the projects and to clarify that the specific nature of the 

MSPI/DVPI awards prevailed over anything in the ISDEAA that might be construed as 

conflicting.  First, for every year of funding, recipients, including SCF, were required to submit a 

scope of work and a budget representing the full costs of performance.18  Second, SCF’s 

                                                           
17 See Docket 44 at 2 (stating “SCF applied for” both MSPI and DVPI funding), 14 (“SCF 
submitted an application” for MSPI funds); Docket 17 Ex. 5 at 6 (referencing “competitive 
application process” for MSPI awards); Docket 17 Ex. 4 (referring to the “solicitation of 
proposals,” “application guidelines,” and “scoring” of proposals for DVPI funding); Docket 17 
Ex. 3 at 1 (stating “[t]here are certain guidelines that must be followed when Area Directors 
make determinations regarding which projects will receive Area-allocated [MSPI] funds”). 
 
18 Docket 44 at 10 (stating that “[i]n order to obtain project funds, each Tribe was required to 
submit a budget”); Docket 21, ¶¶ 6-7; Docket 18, ¶¶ 8, 10; see also Docket 5 Ex. 1 at 2 (“The 
tribal members present at the tribal caucus have agreed to conform their proposals for [MSPI] 
funding to the funding levels provided in this memo.”); Docket 5 Ex. 2 at 2 (“Nothing in this 
Amendment construes a right on behalf of the SCF to any funding for its Proposal beyond the 
funds awarded in this Amendment.”). 

In contrast, determination of the Secretarial amount under section 450j-1 for an ISDEAA 
contract is not dependent on a tribal budget request, but instead is determined in IHS’s sole 
discretion based on the amount the Agency previously spent to operate the PFSA, which the 
Agency calculates through a methodology used to determine the applicable tribal share 
associated with the program.  See 25 U.S.C. §§ 450j-1; 458aaa-7(c).  Congress authorized CSC 
funding because, historically, the Secretarial amount was insufficient to cover the costs to tribes 
when they assumed operation of a PFSA under the ISDEAA.  140 Cong. Rec. H11140-01, 
H11144 (1994) (clarifying that the purpose of CSC funding was to prevent the “diminution in 
program sources when [PFSA] are transferred to tribal operation”).  Without CSC funding, “a 
tribe would be compelled to divert program funds to prudently manage the contract, a result 
Congress has consistently sought to avoid.”  Id.  Such a concern does not arise with unique 
programs such as the MSPI/DVPI, where the award is based on the tribe’s budget rather than 
what the Secretary previously expended.  In such a situation, where the Secretary never operated 
the program, there can be no concern about diminution in programs because no transfer occurs 
and because the scope of the program is determined by the tribe’s application and accompanying 
tribal budget.  The MSPI/DVPI is more akin to a grant, where the costs are all inclusive. 
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MSPI/DVPI agreements indicated that funding for the projects was nonrecurring.19  Third, the 

agreements stated that project participants could not re-budget or redesign20 MSPI/DVPI funds, a 

term necessary to ensure that the funds were used for the Congressionally-mandated purposes.21  

Fourth, SCF’s initial agreements for MSPI/DVPI stated that “[n]o contract support cost (CSC) 

funding is associated with the MSPI[/DVPI] funds, and nothing in the [ISDEAA contract or 

compact] creates a promise on the part of the IHS to pay the [Tribe] CSC funding in connection 

with the MSPI[/DVPI] funds.”22  Fifth, the MSPI/DVPI participants, including SCF, had to agree 

to abide by heightened reporting requirements in order to receive MSPI/DVPI funding, including 

the submission of progress and financial reports on specific outcome measures, which generally 

are not applicable to ISDEAA agreements.23  Finally, the agreements made it clear that the 

specific terms and conditions of the MSPI/DVPI agreements would control in the event of a 

                                                                                                                                                                                           
 

19 Docket 5 Ex. 2 at 2; Docket 5 Ex. 4; Docket 5 Ex. 5 at 2; Docket 5 Ex. 6 at 2.  For FY 2012, 
IHS and SCF specifically agreed that “any future allocation of this non-recurring funding is 
subject to re-allocation at the discretion of the IHS Director and available appropriations.”  
Docket 19, ¶¶ 8, 12.   
 
20 Pursuant to the ISDEAA, tribes may generally rebudget ISDEAA funds and “redesign” 
ISDEAA programs, subject to certain restrictions.  25 U.S.C. §§ 450j(j); 450j-1(o); 458aaa-5(e).  
  
21 Docket 5 Ex. 2 at 3; Docket 5 Ex. 4; Docket 5 Ex. 5 at 2; Docket 5 Ex. 6 at 3; see also Docket 
17 Ex. 6 at 3-4 (“Both MSPI and DVPI adhere to reporting requirements established by the IHS 
and report on data and evidence-based outcome measures designed to help determine the most 
effective means for combating these issues in Tribal and Urban Indian communities. . . . The 
evaluation also allows IHS to demonstrate to Congress the effective use of these funds for the 
intended purpose.”). 
 
22 Docket 5 Ex. 2 at 2; Docket 5 Ex. 5 at 2.   
 
23 See Docket 18, ¶ 13.   
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conflict between those agreements and either the underlying ISDEAA agreement or the ISDEAA 

itself.24   

In subsequent years, Congress authorized IHS to continue the MSPI/DVPI and 

appropriated funds for that purpose.25  Each year, the Alaska Area distributed funding to award 

recipients for both initiatives through the same mechanism: by attaching an amendment to the 

awardee’s ISDEAA funding agreement with the special MSPI/DVPI terms and conditions.  The 

terms and conditions of the agreements changed only slightly over time.26   

STANDARD OF REVIEW 

Section 450m-1(a) of the ISDEAA provides jurisdiction in the United States district 

courts over “any civil action or claim against the appropriate Secretary arising under” the 

ISDEAA.27  The agency agrees with SCF that the Court, under § 450m-1(a), must review the 

Agency’s decision rejecting SCF’s proposal in light of the Agency record.28  The ISDEAA does 

not, however, provide the standard to be applied for such a review.29  IHS takes the position that 

                                                           
24 See, e.g., Docket 5 Ex. 2 at 3; Docket 5 Ex. 4; Docket 5 Ex. 5 at 3; Docket 5 Ex. 6 at 4. 
 
25 In FY 2010, FY 2011, and FY 2012, Congress again appropriated funds for the MSPI/DVPI.  
As to both initiatives, Congress again directed that “notwithstanding any other provision of law, 
the amounts . . . shall be allocated at the discretion of the Director.”  Pub. L. No. 111-88, 123 
Stat. 2904, 2946 (FY 2010); P.L. 111-242, 124 Stat. 2607 (FY 2011); Pub. L. No. 112-74, 125 
Stat. 786, 1027 (FY 2012).  
 
26 See, e.g., Docket 5 Ex. 6 at 2.   
 
27 25 U.S.C. § 450m-1(a).   
 
28 Docket 44 at 32-33.   
 
29 Burdens of proof are mentioned in sections 450f(b) and 450f(e) of the ISDEAA.  Those 
sections only apply in the context of the Secretary's declination of a tribal organization's contract 
proposal.  See 25 U.S.C. §§ 450f(b)(3) (entitled “Procedure upon refusal of request to contract”) 
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two standards apply.  First, contrary to SCF’s assertion that de novo review applies to a review of 

IHS’s actions under section 450m-1, the standard of review is governed by the Administrative 

Procedure Act (APA),30 requiring the Court to find that IHS’s action, in this case refusal to enter 

the contract with SCF’s proposed language, was “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law” before setting aside the Agency’s decision.31  For reasons 

set forth below, the APA standard of review is correct.  The APA standard of review, however, 

only applies to IHS’s rejection of the SCF’s contract language.  Second, as set forth in the 

argument section below, IHS’s implementation of the MSPI/ DVPI and the allocation of funding 

for the initiatives is committed to agency discretion and unreviewable under 25 U.S.C. § 450m-

1(a). 

In any case, the Court may grant a motion for summary judgment only if “the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if 

any, show that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law.”32  When ruling on a motion for summary judgment, the 

                                                                                                                                                                                           
and 450f(e) (entitled “Burden of proof at hearing or appeal declining contract”).  IHS reiterates 
that this burden is inapplicable because the “MSPI/DVPI agreements are not awarded under the 
ISDEAA” and instead “are limited duration, non-recurring pilot demonstration projects and not 
ISDEAA PSFAs [funded through section 450j-1(a)].” Docket 5 Ex. 21 Part 2 at 8. 
 
30 5 U.S.C. § 706(2)(A). 
 
31 See, e.g., Citizen Potawatomi Nation v. Salazar, 624 F.Supp.2d 103, 108 n. 5 (D.D.C. 2009). 
 
32 Fed. R. Civ. P. 56(c). 
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Court must view the evidence in the light most favorable to the nonmoving party,33 drawing all 

reasonable inferences in the nonmoving party’s favor, and without making credibility 

determinations or weighing the evidence.34 

SUMMARY OF ARGUMENT 

The parties agree that only one question is at issue in this case: whether IHS properly 

refused to agree to SCF’s contract language for the MSPI/DVPI agreements; IHS’s payment of 

CSC is not at issue.  SCF essentially rests on two points for its position: first, that IHS 

improperly decided how to award and distribute the MSPI/DVPI funding and, therefore, section 

450j-1(a)(2) of the ISDEAA applies; and second, because section 450j-1(a)(2) applies, IHS is 

compelled to accept the contract language put forward by SCF.  Contrary to SCF’s assertions, 

IHS acted within its authority when administering the MSPI/DVPI and refusing to accept SCF’s 

contract terms. 

In City of Arlington vs. FCC, -- U.S. ---, 133 S.Ct. 1863, 1869 (2013), regarding the 

limits of an agency’s authority to act, the Supreme Court said that “the question . . .  is always 

whether the agency has gone beyond what Congress has permitted it to do.”  The primary 

question presented here is whether Congress gave IHS the authority to fashion a program, as it 

has done, that falls outside of the funding scheme imposed by 25 U.S.C. § 450j-1.35  Congress 

                                                           
33 Hunt v. County of Orange, 672 F.3d 606, 611 (9th Cir. 2012) (quoting Reeves v. Sanderson 
Plumbing Prods., Inc., 530 U.S. 135, 150 (2000)); Bayer v. United States Dept. of Treasury, 956 
F.2d 330, 333 (D.C. Cir. 1992). 
 
34 Reeves, 530 U.S. at 150. 
 
35  The term PFSA (sometimes referred to as PSFA) is used to describe contractible programs 
under the ISDEAA.  In the context of this litigation, and IHS’s August 7, 2013 Letter, IHS has 
used the term PFSA to refer to a program that is funded pursuant to the funding methodology 
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gave IHS such authority.  SCF disagrees and believes that IHS continues to have a duty to fund 

CSC under section 450j-1(a)(2) for the MSPI/DVPI because the funds have been passed through 

SCF’s ISDEAA contract.36  By authorizing IHS to administer the MSPI/DVPI notwithstanding 

any other law, however, Congress precluded the application of other laws, like 25 U.S.C. § 450j-

1, which would otherwise direct IHS’s allocation, targeting, and funding of specific entities and 

programs.37   

Congress did not intend for every tribe to benefit from the initiatives and so to 

accomplish that goal, it did not intend for all ISDEAA contractors to be entitled to a share of 

funds to which they would otherwise be entitled under 25 U.S.C. § 450j-1.  Accordingly, by 

using the “notwithstanding” clause, Congress insulated the initiatives from the funding scheme 

imposed by the ISDEAA under 25 U.S.C. § 450j-1.  If the Court were to find that the 

MSPI/DVPI are subject to 25 U.S.C. § 450j-1, the consequence would be that every tribe has an 

allocable share and SCF still is not entitled to the proposed CSC language.  Finally, the relief 

sought by SCF in the motion for summary judgment has not been previously pled in the 

Complaint and significantly expands the scope of the relief sought.   

 

                                                                                                                                                                                           
imposed by section 450j-1.  The MSPI/DVPI are not “PFSAs” funded pursuant to 25 U.S.C. § 
450j-1.  See Docket 5 Ex. 21 at 10 (“Additionally, the funding of ISDEAA PSFAs is controlled 
by the ISDEAA provisions, which do not contemplate a tribal budget request but instead require 
that the IHS provide the amount the Secretary would otherwise have spent and any necessary 
CSC.  See 25 U.S.C. §§ 450j-1; 458aaa-7(c).” (emphasis added)). 
 
36 See Docket 44 at 30. 
 
37 Whether any other provisions of ISDEAA apply to the MSPI/DVPI awards is not germane to 
this case because CSC is only payable if the provisions of 25 U.S.C. § 450j-1 apply.   
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ARGUMENT 

I. IHS’s Allocation and Distribution of Funding for the MSPI/DVPI is 
Committed to Agency Discretion and Unreviewable 

 
Although most agency actions are presumed to be reviewable under the APA,38 

exceptions to that presumption exist.  The allocation of funds from a lump-sum appropriation39 

like IHS’s is an administrative decision committed to agency discretion, meaning that it is 

beyond judicial review.40  When authorizing the MSPI/DVPI, Congress reaffirmed that IHS has 

the discretion to allocate41 and distribute the funds, notwithstanding any other provision of law.42  

                                                           
38 See Abbott Labs. v. Gardner, 387 U.S. 136, 140 (1967), abrogated by Califano v. Sanders, 430 
U.S. 99, 105 (1977). 
 
39 IHS finances self-determination contracts and compacts under the ISDEAA, as well as all of 
its directly-operated health service programs, through funds derived from an annual lump-sum 
appropriation for “Indian Health Services.”  See Consolidated Appropriations Act, 2008, Pub. L. 
No. 110-161, 121 Stat. 1844, 2135; Omnibus Appropriations Act, 2009, Pub. L. No. 111-8, 123 
Stat. 524, 735.  IHS programs include those that are funded with fixed appropriations pursuant to 
the Snyder Act, 25 U.S.C. § 13, and the Indian Health Care Improvement Act, 25 U.S.C. §§ 1601 
et seq.  The programs are not entitlements, such as Medicare, Medicaid, veterans’ pensions, or 
food stamps, whose funding is open-ended and limited only, for example, by how much a 
recipient chooses to contribute in “matching” funds.  See, e.g., 42 U.S.C. § 1396b (federal 
contributions to State Medicaid program are 75% of the amount attributable to compensation or 
training of skilled professional medical personnel, and staff directly supporting such personnel). 

 
 
40 Lincoln v. Vigil, 508 U.S. 182, 192 (1993) (“The allocation of funds from a lump-sum 
appropriation is another administrative decision traditionally regarded as committed to agency 
discretion.  After all, the very point of a lump-sum appropriation is to give an agency the 
capacity to adapt to changing circumstances and meet its statutory responsibilities in what it sees 
as the most effective or desirable way.”); see also Salazar v. Ramah Navajo Chapter, -- U.S. 
___, 132 S. Ct. 2181, 2190 (2012) (quoting Vigil with approval and confirming that the ability to 
direct CSC funds within an appropriation is “committed to agency discretion by law”).   
 
41 There is no merit to SCF’s contention that the Agency’s power to allocate is limited by an 
inapplicable partial definition of “allocation” from Black’s Law Dictionary.  Docket 44 at 
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As set forth below, however, IHS does not have a funding obligation under 25 U.S.C. § 450j–1 

for the MSPI/DVPI.   

II. IHS’s Implementation and Funding of the MSPI/DVPI  is Not Subject to the 
Funding Provisions of 25 U.S.C. § 450j-1 

 
The MSPI/DVPI awards and funding are distinct from the funding that is contracted for 

under the ISDEAA.  Under the ISDEAA, if a tribe or tribal organization wishes to take over the 

planning, conducting, or administration of PFSAs that are otherwise provided by IHS, it may 

submit a request to the Secretary in the form of a self-determination contract proposal.43  The 

proposal must contain, among other things, the amount of funding requested for the contract.44  

Funding under an ISDEAA contract includes two components, both of which are calculated in 

                                                                                                                                                                                           
26.  The word “allocation” is not even used in the statutes authorizing the MSPI/DVPI.   To 
“allocate” in ordinary terms is “to divide and give out (something) for a special reason or to 
particular people, companies, etc.”  Merriam-Webster, http://www.merriam-
webster.com/dictionary/allocate (last visited Jan. 22, 2014). Courts recognize that “[t]he 
delegation of the power to allocate include[s] the power to distribute, to assign, to allot. . . . . It 
has been the law at least since McCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579, that the 
lawful delegation of a power carries with it the authority to do whatever is reasonable and 
appropriate properly to effectuate the power.”  Gallagher's Steak House v. Bowles, 142 F.2d 530, 
534 (2d Cir. 1944). 

 
42 See, e.g., Pub. L. No. 110-161, 121 Stat. 1844, 2135; Pub. L. No. 111-8, 123 Stat. 524, 735 
(“[T]hese funds shall be allocated…at the discretion of the Director of the Indian Health 
Service.”).  Under Ninth Circuit precedent, “[w]here the substance or result of a decision is 
committed fully to an agency's discretion, ‘a federal court has jurisdiction to review agency 
action for abuse of discretion when the alleged abuse of discretion involves violation by the 
agency of constitutional, statutory, regulatory or other legal mandates or restrictions.’” Drakes 
Bay Oyster Co. v. Jewell, --- F.3d ----, 2014 WL 114699, at 6 (9th Cir. 2014) (quoting Ness Inv. 
Corp. v. U.S. Dep’t of Agric., Forest Serv., 512 F.2d 706, 715 (9th Cir. 1975)). 
 
43 See 25 U.S.C. § 450f(a)(2).   
 
44 See 25 C.F.R. § 900.8(h).  A contractor must identify the amount of funding for the Secretarial 
amount and propose an amount of funding for CSC.   
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accordance with section 405j-1: the “Secretarial amount” and CSC.  The Secretarial amount is 

the basic award for the delivery of health services that were previously provided by the agency.45  

The Secretarial amount is the tribe’s share46 of the amount the IHS receives from Congress for 

the delivery of health care, and it must be provided “without regard to any organizational level 

within the Department of the Interior or the Department of Health and Human Services, as 

appropriate, at which the [PFSA] or portion thereof, including supportive administrative 

functions that are otherwise contractable, is operated.”47  Every tribe served by IHS is entitled to 

                                                           
45 See 25 U.S.C. § 450j-1(a)(1) (the “amount of funds . . . shall not be less than the appropriate 
Secretary would have otherwise provided for the operation of the programs”).  The Secretarial 
amount is governed by the Agency’s discretion to establish the amount of funds spent on the 
programs it is operating before the programs are transferred under the contract.  See, e.g., Los 
Coyotes Band of Cahuilla & Cupeño Indians v. Jewell, 729 F.3d 1025, 1040 (9th Cir. 2013).  In 
Jewell, the Los Coyotes Band of Cahuilla and Cupeño Indians sought funding for a new law 
enforcement program from the Bureau of Indian Affairs (BIA).  The BIA did not operate a law 
enforcement program for the Tribe and the court ruled that BIA had no obligation to fund one 
under 25 U.S.C. § 450j-1. Id. at 1037 (holding that “the [ISDEAA] does not require the BIA to 
spend more money on a particular program than it would have otherwise spent on that 
program.”).  IHS generally makes all funds available for tribal shares under 25 U.S.C. § 450j-1, 
unless such funds are needed to carry out residual functions.  Residual functions can be 
understood as “[t]hose activities, functions, and services necessary for the United States 
government to fulfill and maintain its moral and legal responsibilities based upon treaties, 
statutes, and Executive Orders that must be carried out by Federal officials.”  Special General 
Memorandum 95-2 Policy Decisions for Self-Governance/Self-Determination Demonstration 
Project Negotiations, 
http://www.ihs.gov/IHM/index.cfm?module=dsp_ihm_sgm_main&sgm=ihm_sgm_9502 (last 
visited Jan. 22, 2014).  Once identified, a tribe can either take or leave all or a portion of its share 
with IHS. 
 
46 Title V of the ISDEAA, applicable to this declination, defines tribal share to mean “an Indian 
tribe’s portion of all funds and resources that support secretarial programs, services, functions, 
and activities (or portions thereof) that are not required by the Secretary for performance of 
inherent Federal functions.”  25 U.S.C. § 458aaa(a)(8) (emphasis added). 
  
47 25 U.S.C. 450j-1(a)(1).  ISDEAA incorrectly uses the term “contractable” rather than 
“contractible”. 
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contract under the ISDEAA to take over operation of PFSAs previously provided by IHS and to 

receive funding for the Secretarial amount and associated CSC. 48  The CSC funding is because 

the tribe may have additional costs, above the costs IHS had when operating the PFSAs that are 

necessary to prudently manage the contract.49  Thus the contract generally also includes funding 

for CSC.  Regardless of the amount, every tribe served by IHS is entitled to contract under the 

ISDEAA to take over operation of PFSAs previously provided by IHS and to receive funding for 

the Secretarial amount and associated CSC. 50    

Consistent with the authority granted it by Congress, IHS implemented the MSPI/DVPI 

in a way that is unique from the award and funding of ISDEAA contracts under section 450j-1.  

As already discussed, Congress explicitly granted IHS discretion over the division and 

distribution of the MSPI/DVPI funds;51 that discretion is unreviewable as a matter of law.52  If 

this funding were provided as part of the 450j-1 amount, each tribe would have been allowed its 

“tribal share.” IHS neither awarded the funds for the MSPI/DVPI as tribal shares under section 

450j-1 nor provided every tribe with a share of funds awarded for the MSPI/DVPI, and clearly 

                                                           
48  See 140 Cong. Rec. H11140-01, H11144 (1994) (explaining that the category of CSC funding 
was added to the ISDEAA to prevent the “diminution in program sources when [PFSA] are 
transferred to tribal operation” and that otherwise “a tribe would be compelled to divert program 
funds to prudently manage the contract, a result Congress has consistently sought to avoid”). 
 
49 See 25 U.S.C. § 450j-1(a)(2).   
 
50 Id., §§ 450j-1(a)(1)-(2).  
 
51 See, e.g., Pub. L. No. 110-161, 121 Stat. 1844, 2135. 
 
52 See supra, sec. I. 
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was not directed by Congress to do so.53  Instead, after consulting with tribes, IHS decided to 

issue awards for the MSPI/DVPI through a competitive process and then to distribute the 

associated funding to tribes through separate amendments to existing ISDEAA agreements with 

those tribes.54  This was done only as a response to requests from tribes to fund the awards as 

expeditiously as possible.55   

The approach to allocation, award, and distribution of the MSPI/DVPI was similar to 

other projects under the American Recovery and Reinvestment Act of 2009 (ARRA).56  Indeed, 

pursuant to tribal request, IHS agreed to include tribally-requested CSC amounts for both the 

MSPI/DVPI and ARRA awards in virtually the same way on the same report even though the 

CSC provision of the ISDEAA did not apply.57  As to the MSPI/DVPI, the 2010 annual report 

explained: 

The IHS allocated these funds to T/TOs on a competitive, non-recurring basis and 
did not provide any CSC funding associated with these awards. However, several 
T/TOs identified and reported a CSC need associated with administering the 

                                                           
53 Authority for the year one of the MSPI provided that the “funds shall be allocated outside all 
other distribution methods and formulas at the discretion of the Director of the Indian Health 
Service…” Pub. L. No. 110-161, 121 Stat. 1844, 2135. 
 
54 See Docket 17  Ex. 5 at 6; Docket 21 , ¶¶ 6-7; Docket 20, ¶¶ 6-8.   
 
55 See Docket 17 Ex. 5 at 6 (stating that the ISDEAA mechanism was used “to award funding for 
approved projects as quickly as possible”); Docket 17  Ex. 7 at 1 (stating that IHS “decided to 
use a demonstration project model to expedite distribution”).   
 
56 Pub. L. No. 111-5, 123 Stat. 115, 171 (“That notwithstanding any other provision of law, 
health information technology funds provided within this title shall be allocated at the discretion 
of the Director of the Indian Health Service.” (emphasis added)). 
 
57 Docket 20, ¶ 10. 
 

Case 3:13-cv-00164-SLG   Document 47   Filed 01/24/14   Page 16 of 36



Southcentral v Robideaux, et al.; 17 
3:13-cv-00164 SLG 

 
 

program. The IHS agreed with T/TOs to report this additional CSC need to 
Congress through the annual CSC deficiency report.58 
 

No CSC was paid for ARRA-funded projects.  As explained to tribes in a June 9, 2009 letter, 

IHS distributed ARRA funds through special addendums to existing ISDEAA agreements that 

were developed through collaboration by IHS, the Department of the Interior and the Office of 

Management and Budget.59  These funds were offered to tribes separate and apart from normal 

ISDEAA contract or compact funding.  Not only is the statutory language authorizing ARRA 

and the MSPI/DVPI initiatives virtually identical, similar contract language was used by IHS for 

both.  For example, the language governing the (non) payment of CSC in SCF’s FY 2009 MSPI 

amendment is virtually identical to the CSC language included in paragraph 4 of the template 

ARRA addendum.60  In both cases, the contract language was clear that no CSC was payable on 

the awards.  The consistency between the implementation of ARRA and the MSPI/DVPI 

initiatives illustrate that IHS’s use of a separate agreement superseding ISDEAA was neither 

unique nor in excess of IHS’s discretion under the relevant statutory authorities.61  Moreover, 

Congress is aware that IHS decided to implement the MSPI/DVPI as competitive awards using a 

variety of distribution methods and it continues to fund them with substantially the same 

                                                           
58 2010 Report to Congress on Funding Needs For Contract Support Costs of Self-Determination 
Awards, at 7, http://www.ihs.gov/newsroom/reportstocongress/?yr=2010 (last visited Jan. 22, 
2014). 
 
59 Dear Tribal Leader Letter announcing the ARRA funding, 
http://www.ihs.gov/newsroom/includes/themes/newihstheme/display_objects/documents/2009_L
etters/06-01-2009_Letter.pdf  (last visited Jan. 22, 2014). 
 
60 Id. 
 
61 “[T]he consistency of an agency's position is a factor in assessing the weight that position is 
due.” Good Samaritan Hosp. v. Shalala, 508 U.S. 402, 417 (1993). 
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language every year.62  Should it disagree with the Agency’s approach, Congress is free to 

change the statutory authorization every year but has not done so.63        

For the purpose of resolving the issue in this case, the key distinction between the 

MSPI/DVPI and ISDEAA agreements is the nature of the funding and the award.  For both the 

MSPI and DVPI, a formula was developed that considered user population, poverty burden, and 

disease burden.64  All awardees were required to submit a scope of work and a budget 

representing the full cost of performance.65  Thus, the awards were intended to include funding 

for the full cost of performance.  This is distinct from funding under the ISDEAA, where 

Congress found that, historically, the Secretarial amount was insufficient to cover the costs to 

tribes when they assumed operation of a PFSA under the ISDEAA.66  Without the creation of 

CSC funding in the ISDEAA, when a PFSA transferred to a tribe, the “tribe would be compelled 

to divert program funds to prudently manage the contract, a result Congress has consistently 

sought to avoid.”67  Such a concern does not arise with unique programs such as the 

                                                           
62 Docket 17 Ex. 5 at 6 
63 “[Co]ngressional failure to revise or repeal the agency's interpretation is persuasive evidence 
that the interpretation is the one intended by Congress.” N.L.R.B. v. Bell Aerospace Co. Div. of 
Textron, Inc., 416 U.S. 267, 275 (1974). 
 
64 Docket 17 Ex. 5 at 5; Docket 21, ¶¶ 6-7 
 
65 Docket 44 at 10 (stating that “[i]n order to obtain project funds, each tribe was required to 
submit a budget”); Docket 21, ¶¶ 6-7; Docket 18, ¶¶ 8, 10; see also Docket 5 Ex. 1 at 2 (“The 
tribal members present at the tribal caucus have agreed to conform their proposals for [MSPI] 
funding to the funding levels provided in this memo.”); Docket 5 Ex. 2 at 2 (“Nothing in this 
Amendment construes a right on behalf of the SCF to any funding for its Proposal beyond the 
funds awarded in this Amendment.”). 

 
66 140 Cong. Rec. H11140-01, H11144 (1994). 
 
67 Id. 
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MSPI/DVPI, where the award is based on the tribe’s budget rather than what the Secretary 

previously provided.  In such a situation wherein the Secretary never operated the program, there 

can be no concern about diminution in programs because no transfer occurs and because the 

scope of the program and amount of the award is determined by the tribe’s budget. 

IHS’s approach was consistent with its authority, as Congress’s intent was for IHS to 

allocate these funds outside of existing formulas and distributions, and Congress gave IHS broad 

discretion to effectuate this intent (i.e., as funds available only for some tribes competitively, 

rather than as tribal shares for all tribes contracting/compacting under section 450j-1 of the 

ISDEAA).  By electing to transfer the funds through existing ISDEAA agreements with the 

awardees, the Agency did not lose any discretion over the implementation of the MSPI/DVPI 

because Congress specifically provided that other laws that would otherwise govern funding, 

including the ISDEAA, do not apply.  Similarly, the parties incorporated that limitation into the 

MSPI/DVPI agreements.68 

“When Congress wishes to confer discretion unrestrained by other law, its practice has 

been to include the words ‘notwithstanding the provisions of any other law’ or similar 

language.”69 “As a general matter, ‘notwithstanding’ clauses nullify conflicting provisions of 

                                                                                                                                                                                           
 
68 See, e.g., Docket 5 Ex. 2 at 3; Docket 5 Ex. 4; Docket 5 Ex. 5 at 3; Docket 5 Ex. 6 at 4. 
 
69 1 GAO, Principles of Federal Appropriations Law, p. 44; see, e.g., Liberty Maritime Corp. v. 
United States, 928 F.2d 413, 416 (D.C. Cir. 1991) (“This court has interpreted similar 
‘notwithstanding’ language in other cases to supersede all other laws, stating that ‘[a] clearer 
statement is difficult to imagine.’” (quoting Crowley Caribbean Transp., Inc. v. United States, 
865 F.2d 1281, 1283 (D.C. Cir. 1989))). 
 

Case 3:13-cv-00164-SLG   Document 47   Filed 01/24/14   Page 19 of 36



Southcentral v Robideaux, et al.; 20 
3:13-cv-00164 SLG 

 
 

law.”70  It is the “notwithstanding any other provision of law” clause, in addition to the basic 

discretion of all federal agencies to allocate lump-sum appropriations that removes the 

allocation, award, and distribution of the MSPI/DVPI funds from the funding requirements of 

section 450j-1.71  Indeed, the statutory language authorizing the MSPI/DVPI is one of the 

“instances where statutes are drawn in such broad terms that in a given case there is no law to 

apply.”72   

Congress first enacted and continues to appropriate funding for the MSPI/DVPI 

“notwithstanding any other provision of law,” including the ISDEAA.  Accordingly, rather than 

providing every tribe with a share and associated CSC under the funding scheme set forth in 

section 450j-1, IHS developed a competitive funding process that selected participants according 

to metrics that allowed IHS to target the areas with the highest need.73  To participate, the 

MSPI/DVPI awardees were directed to submit a scope of work and a budget that was inclusive 

of all costs necessary to carry out those deliverables.74  

The legislative history accompanying the MSPI/DVPI supports this interpretation of the 

law and IHS’s implementation of the programs.  As noted above, the House Report 

                                                           
70 Drakes Bay Oyster Co., --- F.3d ----, 2014 WL 114699 at 7 (citing United States v. Novak, 476 
F.3d 1041, 1046 (9th Cir. 2007)). 
 
71  In Ramah Navajo Chapter, the agency did not contest that the awards were made under the 
ISDEAA and, therefore, the Supreme Court found that any discretion in allocating limited 
appropriations did not overcome or nullify the Secretary’s obligation to pay CSC under 25 
U.S.C. § 450j-1.  132 S. Ct. at 2193. 
72 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971), abrogated by 
Califano, 450 U.S. at 105, citing S. Rep. No. 752, 79th Cong., 1st Sess., 26 (1945). 
 
73 See Docket 18, ¶ 12; Docket 21, ¶¶ 6-7; Docket 17 Ex. 7 at 1-2.   
 
74 Docket 18, ¶¶ 8, 10; Docket 21, ¶¶ 6-7..   
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accompanying the Department of the Interior, Environment, and Related Agencies 

Appropriations Bill, 2008 confirms that Congress expected IHS to “distribute this funding 

outside of the normal formulas and methodologies to target the areas with the highest needs in 

Indian Country.”75  Moreover, SCF agrees that Congress wanted IHS to target the most needy 

areas, not distribute a portion of the funds to every ISDEAA contractor.76  In other words, SCF’s 

position is that Congress gave IHS leave to ignore the requirements of subsection (a)(1), under 

which IHS would identify a share for every tribe, but not subsection (a)(2) of 25 U.S.C. § 450j-1, 

which directs the payment of CSC.  That argument makes no sense, especially considering that 

CSC funding is a category of funding unique to the ISDEAA that was authorized specifically to 

address the deficiency of funding in the Secretarial amount.  The MSPI/DVPI were not 

implemented by IHS as programs for which tribal shares were available under section 450j-1.  

The MSPI/DVPI initiatives were not existing programs of IHS and were not previously carried 

out by IHS for the benefit of any tribe.  The ISDEAA is not “a tool that allows tribes to demand a 

contract for a program that does not exist—and then challenge any denial based on the 

‘underlying policy’ that caused the program not to exist in the first place.”77  Because IHS’s 

decision to implement the MSPI/DVPI outside of the scheme imposed by section 450j-1 was a 

decision committed by Congress to IHS, notwithstanding any other law, the decision is not 

reviewable. 

                                                           
75 H.R. Rep. No. 110-187, at 5 (2008).   
 
76 Docket 44 at 6.   
 
77 Jewell, 729 F.3d at 1038.   
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The record is clear that IHS did not award or fund SCF’s MSPI/DVPI as a PFSA under 

the funding provisions of section 450j-1.  IHS either had the authority to do this, i.e., to 

determine which contractors to fund, the amount of each award, and the instrument to fund each 

award, or the Agency had no authority to take any of those actions.  If the Court concludes that 

Congress did not give IHS the authority to award the MSPI/DVPI in this manner and to pass the 

MSPI/DVPI funds through the ISDEAA agreements, without regard to the funding requirements 

of section 450j-1, the remedy is not simply to reinvent SCF’s MSPI/DVPI award as a program 

funded under section 450j-1 and compel IHS to include the contract language sought by SCF.  

Rather, the ramifications of a holding that IHS exceeded its authority in this regard will require 

the Agency to immediately revisit how it allocates, awards, and distributes funding for all of the 

MSPI/DVPI.  For example, should IHS administer the initiatives as programs funded pursuant to 

section 450j-1, allotting the funds as tribal share to all tribes?  Or should IHS administer the 

MSPI/DVPI as grant programs like it did for the participating urban programs?78  Or should the 

initiatives be administered through procurement contracts?  These are questions reserved for the 

Agency to decide; not a court, and not the contractor. 

III. The APA Standard of Review is Applicable to Disputes under the ISDEAA 
 

If this Court were to find the Agency’s decisions reviewable, however, the APA standard 

would be applicable, and the Court must find that IHS did not abuse its discretion by rejecting 

SCF’s language regarding CSC funding.  The ISDEAA authorizes judicial review of agency 

                                                           
78 Docket17 Ex 5. at 6. If these awards had been made as grants, they could have been added to 
SCF’s Title V funding agreement, after the grant has been awarded, pursuant to 25 U.S.C. § 
458aaa-4(b)(2), but the terms and conditions of the grant award would continue to govern the 
added funds and, like here, no CSC would be payable.  
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actions under the ISDEAA without providing standards for that review.  “When a statute 

authorizes judicial review of agency action without providing standards for that review, we look 

to the APA for guidance.”79 

Despite the presumption that the APA standard applies, courts considering the standard 

of review under the ISDEAA have reached different conclusions about what standard of review 

applies.80  In Cherokee Nation of Oklahoma v. United States,81 the district court noted that 

several unpublished decisions had considered the appropriate standard of review under the 

ISDEAA, including a decision from this court.82  Ultimately, the Cherokee Court applied 

different law, finding that Cherokee’s “lawsuit is properly brought under the Contract Disputes 

Act [(CDA)] and the de novo standard applies.”  Similarly, Seneca Nation of Indians v. U.S. 

Department of Health & Human Services, 2013 WL 2255208, at *6 (D.D.C. 2013), cited by SCF 

                                                           
79 Sierra Club v. Glickman, 67 F.3d 90, 96 (5th Cir. 1995) (internal citation omitted) (citing 
Avoyelles Sportsmen's League, Inc. v. Marsh, 715 F.2d 897, 904 (5th Cir. 1983); Cabinet 
Mountains Wilderness/Scotchman’s Peak Grizzly Bears v. Peterson, 685 F.2d 678, 685 (D.C. 
Cir. 1982).  In United States v. Carlo Bianchi & Co., the Supreme Court explained that “in cases 
where Congress has simply provided for review, without setting forth the standards to be used or 
the procedures to be followed, . . . consideration is to be confined to the administrative record 
and . . . no de novo proceeding may be held.”  373 U.S. 709, 715 (1963).  See also Consolo v. 
FMC, 383 U.S. 607, 619 n.17 (1966).   
 
80 See Citizen Potawatomi Nation, 624 F.Supp.2d at 108-109 n. 5 (applying the standard of 
review in § 706(2)(A) of the APA), cf. Shoshone-Bannock Tribes of Fort Hall Reservation v. 
Shalala, 988 F.Supp. 1306, (D.Or. 1997) (applying the de novo standard).   
 
81 190 F.Supp.2d 1248, (E.D. Okla. 2001), rev'd on other grounds by Cherokee Nation of Okla. v. 
Leavitt, 543 U.S. 631 (2005). 
 
82 The three unreported cases cited by the court as adopting the APA standard were: Suquamish 
Tribe v. Ada Deer, Case No. C–96–5468 (RJB) (W.D. Wash. Sept. 2, 1997), Cali. Rural Indian 
Health Bd., Inc., v. Shalala, Case No. C–96–3526 (DLJ) (N.D. Cal. Apr. 24, 1997), and Yukon–
Kuskokwim Health Corp. v. Shalala, Case No. A–96–155 (JWS) (D. Al. Apr. 15, 1997).  
Cherokee, 190 F.Supp.2d at 1255. 
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as support for the de novo standard was a case brought under the CDA and IHS conceded that de 

novo review was appropriate for such claims in accordance with 41 U.S.C. § 7104(b)(4).83  The 

CDA also provides that contracting officer’s “specific findings of fact are not binding in any 

subsequent proceeding.”84  The CDA, however, is not applicable to pre-award disputes or the 

dispute here,85 and so the neither the decision in Seneca nor Cherokee has any application to this 

proceeding. 

Applying the de novo standard to a pre-contractual dispute between the agency and its 

contractor allows the court to substitute its judgment for that of the agency’s in the matter at 

hand.  Essentially, it would allow the court to act as if it were the contracting officer in the 

matter.   The ISDEAA cannot be construed to support such an aggrandizement of the power of 

the Judicial Branch at the expense of the Executive Branch.   The power to use contracts in 

carrying out programs is inherently executive.86    

Instead, this court should adopt the APA standard of review, not a de novo standard that 

“would entangle the court in assessing and balancing policies, programs, and principles of 

federal appropriations, the details of which no court is equipped to handle.”87  This is appropriate 

                                                           
83 Docket 44 at 33.   
 
84 41 U.S.C. § 7103(e). 
 
85 See, e.g., 25 C.F.R. §§ 900.150, 900.215 (explaining that pre-award appeals are not subject to 
the CDA). 
 
86 See Fifth Third Bank of Western Ohio v. U.S., 52 Fed.Cl. 829, (Fed. Cl. 2002) (quoting United 
States v. Winstar Corp., 518 U.S. 839, 890 n. 36 (1996)). 
 
87 Shoshone-Bannock, 988 F.Supp. at 1318, (quoting Yukon–Kuskokwim Health Corp. v. Shalala, 
Case No. A–96–155 (JWS) (D. Al. Apr. 15, 1997) (unpublished)). 
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where, as here, the governing statute does not provide an internal standard of review.  In Tribal 

Village of Akutan v. Hodel, the Court of Appeals for the Ninth Circuit held that the APA 

standard of review governs challenges to agency action under the Endangered Species Act 

(ESA).88  The ESA “permits judicial review of agency action but does not establish the standard 

to be applied in conducting such review.”89  Consequently, “because ESA contains no internal 

standard of review,” cases challenging agency action under the ESA are governed by the APA.90  

The Court of Appeals for the District of Columbia Circuit explained the rationale behind this rule 

in Doraiswamy v. Secretary of Labor, a case under the Immigration and Nationality Act: 

This circumscription . . . stems from well ingrained characteristics of the 
administrative process.  The administrative function is statutorily committed to 
the agency, not the judiciary.  A reviewing court is not to supplant the agency on 
the administrative aspects of the litigation.  Rather, the judicial function is 
fundamentally and exclusively an inquiry into the legality and reasonableness of 
the agency’s action, matters to be determined solely on the basis upon which the 
action was administratively projected.91 
 

When applying the APA standard in Citizen Potawatomi Nation, the district court relied on 

Doraiswamy, concluding that the arguments for adopting a de novo standard for reviewing 

agency actions under ISDEAA were not “sufficiently persuasive to overcome the strong 

                                                           
88 869 F.2d 1185, 1193 (9th Cir. 1988) (determining the applicable standard for the ESA, 16 
U.S.C. §§ 1531-1543). 
 
89 Id.; see also Sierra Club, 67 F.3d at 96, (citing 16 U.S.C. §§ 1536(n), 1540(g)).   
 
90 Tribal Village of Akutan, 869 F.2d at 1193.  See also Sierra Club, 67 F.3d at 96; Friends of 
Endangered Species, Inc. v. Jantzen, 760 F.2d 976, 981 (9th Cir. 1985); Cabinet Mountains 
Wilderness, 685 F.2d at 685 (same); Ctr. for Marine Conservation v. Brown, 917 F.Supp. 1128, 
1143 (S.D. Tex. 1996) (“In the absence of a statutory review standard, the Court must look to the 
standard established by the [APA].”). 
 
91 555 F.2d 832, 839-40 (D.C. Cir. 1976) (citations omitted). 
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presumption enunciated by both the Supreme Court and our Court of Appeals in favor of the 

APA standard.”92  

The APA standard of review for administrative decisions is the “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law” standard set forth in section 

706(2)(A).  Section 706(2)(A) provides that:  

  [t]he reviewing court shall -   
    * * * 
 (2) hold unlawful and set aside agency action, findings, and conclusions 
found to be—  

 (A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.93 

 
According to this standard, the APA permits de novo review in only two narrow circumstances: 

(1) when the challenged agency “action is adjudicatory in nature and the agency’s fact-finding 

procedures are inadequate,” or (2) “when issues that were not before the agency are raised in a 

proceeding to enforce nonadjudicatory agency action.”94  Neither of these circumstances is 

present with regard to IHS’s refusal to agree to the contract language proposed by SCF for the 

MSPI/DVPI agreements.95  Judicial review of agency actions under the APA “‘is narrow and a 

                                                           
92 Citizen Potawatomi Nation, 624 F.Supp.2d at 108. 
 
93 5 U.S.C. § 706(2)(A). 
 
94 Friends of Endangered Species, 760 F.2d at 982. 
 
95 Under the APA, “the focal point for judicial review should be the administrative record 
already in existence, not some new record made initially in the reviewing court.” Camp v. Pitts, 
411 U.S. 138, 142 (1973). This limitation prevents the judiciary from substituting its judgment 
for that of the agencies entrusted by Congress to implement and administer various governmental 
programs.  See, e.g., Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U.S. 519, 557-558 (1978).  Regardless of the standard adopted by this court, 
the record before it is sufficient to review the agency’s declination decision. 
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court is not to substitute its judgment for that of the agency.’”96  As discussed below, IHS has 

met the standard with regard to the decision not to agree to SCF’s contract language and 

“show[n] that it had a reasonable basis for its decision; that is, . . . that ‘the agency considered 

the relevant factors and articulated a rational connection between the facts found and the choices 

made.’”97 

IV. IHS Exercised its Discretion Properly When Refusing to Agree to SCF’s 
Contract Language 

   
If the Court finds that IHS’s allocation, award, and distribution decisions regarding the 

MSPI/DVPI are reviewable, that the decisions were outside of IHS’s authority, and that 25 

U.S.C. § 450j-1(a)(1)-(2) applies to the initiatives, the Court must still find that IHS properly 

rejected SCF’s proposal and did not abuse its discretion by not agreeing to the estimated CSC 

amounts proposed by SCF in its June 25, 2013 letter.98  IHS is not required by the ISDEAA to 

agree to include the unilateral CSC amounts proposed by SCF, particularly when those amounts 

were neither supported nor documented by SCF.  To the contrary, the ISDEAA authorizes IHS to 

agree to CSC amounts only if the costs are reasonable, cover activities that must be carried out to 

ensure contract compliance and prudent management, and are not already funded through the 

                                                           
96 Peck v. Thomas, 697 F.3d 767, 772 (9th Cir. 2012), cert. denied, ––– U.S. ––––, 133 S.Ct. 
1289  (2013) (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 
43 (1983)).   
 
97 Id. (quoting Arrington v. Daniels, 516 F.3d 1106, 1112 (9th Cir.2008)). 
 
98 As explained supra sec. III, the appropriate standard of review is whether the Agency acted 
arbitrarily, capriciously, or abused its discretion in finding in its August 7, 2013 letter rejecting 
the CSC amounts proposed by SCF in its June 25, 2013 letter. 
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Secretarial amount.99  Not only were SCF’s amounts unproven and not negotiated, they appeared 

to be erroneous and contrary to the statutory authorization for CSC based on the information that 

was available to IHS at the time.  Thus, the decision not to agree to SCF’s contract language was 

well within IHS’s discretion.  Even if section 458aaa-7(d) establishes a burden of proof that 

applies to the August 7, 2013 letter, as asserted by SCF, IHS clearly met that burden by 

explaining in that letter why it could not include unsubstantiated amounts in SCF’s contract.100   

As already discussed, the Government agrees with SCF that this appeal is not about 

compelling IHS to award any specific CSC sums to SCF, “nor will it lead IHS to pay any 

additional sums to SCF.”101  Instead, the entire dispute focuses solely on one paragraph of 

contract language.  This paragraph, paragraph III(A), sets out an estimated amount of CSC 

associated with the initiatives; we will call this the “CSC estimate provision.”102  The next 

paragraph, paragraph III(B), sets out the amount of CSC that the parties agree will actually be 

paid to the tribe under the contract.103  The parties are in agreement that the second paragraph, 

                                                           
99 See 25 U.S.C. § 450j-1(a)(2)-(3). 
 
100 See Docket 5 Ex. 21 at 11-14. 
 
101 Docket 44 at 2; see also id. at 8; Docket 6, ¶ 18.  SCF explicitly asserts this position on 
several occasions, yet appears to request that the Court “direct[] IHS to award to SCF direct and 
indirect [CSC] in the amounts stated in SCF’s final offer.”  Docket 44 at 48.  Not only does this 
squarely conflict with SCF’s clear admission that the dispute before the Court does not address 
the CSC payment provision, but SCF also failed to request this relief in its complaint. See Docket 
1 at 13 (praying that IHS “specify in the . . . contract amendments SCF’s right” to the amounts 
requested).   
 
102 See Docket 5 Ex. 13 at 1, ¶ III(A); see Docket 6, ¶ 18.   
 
103 See Docket 5 Ex. 13 at 1-2, ¶ III(B).   
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the “payment provision,” properly includes $0 for CSC.104  Thus, there is no dispute about the 

amount to be paid to SCF.  Rather, the dispute is limited to whether SCF can compel IHS to 

include SCF’s proposal as an estimate of what SCF views as required under the ISDEAA for 

CSC. 

CSC is a very specific category of costs that are unique to the ISDEAA and appropriate 

only under the funding scheme set up by the ISDEAA.  As discussed supra, the ISDEAA 

originally included only the Secretarial amount, and did not include an amount for CSC.  

However, in 1988 Congress amended the ISDEAA to authorize CSC funding to cover additional, 

reasonable costs for activities that the tribes must carry out to ensure contract compliance and 

prudent management, but that were not transferred as part of the Secretarial amount—either 

because they are costs for activities that the Secretary did not carry on, or because they were 

provided by the Secretary in support of the program from resources other than those under 

contract.105  It was the effect of transferring programs from the Government to tribes, and the 

potential for tribes to experience higher costs above the Secretarial amount, then, that created the 

                                                           
104 See id.; Docket 6, ¶ 18.  The fact that the parties have always agreed that SCF will be paid $0 
for CSC under its MSPI/DVPI agreements makes SCF’s argument regarding what it construes as 
the “incurred cost approach”—which is inaccurate for reasons that are unnecessary to describe 
here—wholly irrelevant to the matter at hand.  See Docket 44 at 44-46.  The parties are in 
agreement that there will be no award of CSC for the MSPI/DVPI during the periods of 
performance.  The Court should not grant any of relief that has not been properly pled, even if all 
of SCF’s allegations were accepted by the Court.  See Grain Traders, Inc. v. Citibank, N.A., 160 
F.3d 97, 105 (2d Cir. 1998) (court cannot grant relief based on matters not pled); Atlas Chem. 
Indus., Inc. v. Moraine Products, 509 F.2d 1, 7–8 (6th Cir. 1974) (award vacated where basis for 
relief was not included in pleading). 
 
105 25 U.S.C. § 450j-1(a)(2).   
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need for CSC.106  As discussed in more detail supra, and in the Government’s Response in 

Opposition to SCF’s Motion for Preliminary Injunction, the MSPI/DVPI were never operated by 

IHS and therefore the funding scheme set out in section 450j-1(a) does not translate to these 

initiatives.107  For that reason, even though CSC is not payable at all for MSPI/DVPI, IHS cannot 

agree to SCF’s proposed estimates of CSC funding for the MSPI/DVPI. 

Despite that distinction, SCF claims a right to both types of CSC funding that are 

awarded in a typical ISDEAA agreement: direct CSC and indirect CSC.  Unlike the Secretarial 

amount, which is in the Secretary’s discretion to determine, CSC must be negotiated between the 

parties.  The ISDEAA does not impose a specific formula to determine CSC; instead the statute 

speaks to “eligible” costs for “reimbursing tribal contractors[s] for reasonable and allowable 

costs.”108  More specifically, the ISDEAA directs that a tribe may annually “have the option to 

negotiate with the Secretary the amount of funds that the tribe . . . is entitled to receive under 

such contract . . . .”109  This negotiation is necessary because the ISDEAA authorizes CSC 

funding only for costs that qualify specifically as CSC,110 and much of that determination relies 

on the specific facts surrounding each contract and tribe; IHS relies on those statutory factors 

when negotiating the CSC amount.  Thus, for example, per IHS CSC policy, the negotiation for 

direct CSC begins when a tribe proposes an amount for each cost it claims as direct CSC.  The 

                                                           
106 See 140 Cong. Rec. H11140-01 (1994).   
 
107 See Docket 17 at 30-31. 
 
108 25 U.S.C. § 450j-1(a)(3)(A).   
 
109 Id., § 450j-1(a)(3)(B) (emphasis added).   
 
110 See, e.g., id., § 450j-1(a)(3). 
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parties then negotiate the amount based on the statutory requirements (including considering 

whether the costs are reasonable, duplicative, and necessary) before agreeing on a lump-sum 

estimate of direct CSC need.111  The bulk of direct CSC typically includes the difference 

between the amount IHS already paid in fringe benefits for salaries via the Secretarial amount 

and any additional amount the tribe must incur for fringe benefits.112   

Similarly, IHS negotiates indirect CSC, typically relying in part on an indirect cost rate, 

which the ISDEAA contractor negotiates separately with its cognizant agency; IHS and the tribe 

then may use the indirect cost rate as one part of the indirect CSC negotiation.113  A negotiation 

is necessary because there is additional information IHS must consider when carrying out its 

duties under the ISDEAA; for example, the parties must determine which costs were already 

funded through the Secretarial amount.  This is not a consideration within the purview of the 

calculation of an indirect cost rate, which is not carried out by IHS and is instead negotiated by 

the ISDEAA contractor with a separate agency for application to a variety of programs.  

Contrary to SCF’s assertions,114 the Indian Health Manual (IHM) makes it clear that there are 

various other considerations in negotiating an estimate for indirect CSC that make a simple 

formula impossible.  See IHM §§ 6-3.2(B), 6-3.2(E) (both setting out additional procedures for 

                                                           
111 See, e.g., Indian Health Manual (IHM), pt. 6, ch. 3, § 6-3.2B, 6-3.2D, and IHM exh. 6-3-H, 
http://www.ihs.gov/ihm/index.cfm?module=dsp_ihm_pc_p6c3 (last visited Jan. 22, 2014). 
 
112 See IHM exh. 6-3-H; Docket 6, ¶¶ 29-30. 
 
113 See IHM § 6-3.2(E) (requiring a tribal contractor negotiating under this option to not only 
submit its approved rate, but also a separate cost allocation plan, as well as the calculations 
underlying the negotiation of its rate, such as the passthroughs and exclusions required by the 
rate agreement). 
 
114 See Docket 44 at 43. 
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IHS to follow beyond the consideration of the indirect cost rate).  Tribes also have the option 

under the IHM to negotiate a lump sum for indirect CSC by line item (this is referred to in the 

IHM as “indirect type costs”).  Id. 

SCF misunderstands the Agency’s position when it assumes that this lack of negotiation 

was the sole, or even the primary, reason why IHS could not agree with the amounts proposed in 

SCF’s June 25, 2013 letter.115  Instead, the consequence of the failure to negotiate required IHS 

to disagree with SCF’s amounts.  That is, because the parties did not negotiate the amounts as 

required by the statute and the IHM—nor did SCF sufficiently document the amounts as required 

by the IHM—IHS could not, under any reading of the law, agree to include those amounts, as 

proposed, in SCF’s contract.  To agree to these amounts after only very limited discussion would 

be shirking IHS’s duties to ensure that the costs met the definition required by the statute.   

The decision was actually required by the statute here because, in fact, IHS had evidence, 

which it cited in its August 7, 2013 letter, indicating that the amounts were erroneous.116  First, 

as to the DVPI, it is clear that SCF has already included the costs that it considers its direct 

CSC117 in its budget, which was fully funded by IHS as part of the DVPI award.118  In fact, SCF 

                                                           
115 See Docket 44 at 42.   
 
116 See Docket 5 Ex. 21 at 12 (giving examples of apparent duplication in the amounts SCF 
requested as CSC for the MSPI/DVPI versus the amounts already included in the funded 
budgets).   
 
117 Mr. Olsen mentions that SCF included “amounts for indirect administrative costs, as well as 
the full cost of SCF’s fringe benefits” in its DVPI budgets.  Docket 28, ¶ 6.  The reference to 
fringe benefits seems meant to be synonymous with a reference to costs that would qualify as 
direct CSC, if it applied.  See IHM exh. 6-3-H; Docket 28, ¶¶ 10, 29; Docket 44 at 42. 
 
118 See Docket 17 Ex. 1; Docket 28, ¶¶ 6-7, 9-10, 12.   
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itself does not disagree that it has consistently included and been funded for the costs that, if 

funded under the ISDEAA scheme, might otherwise qualify as direct CSC throughout the history 

of its DVPI. 119  As to indirect CSC, SCF admits that those costs were also originally included in 

its DVPI budget.120  Although it appears that SCF removed the “Indirect Costs” lines in its DVPI 

budget once “SCF decided to challenge [IHS’s] position” as to whether CSC applied, to argue 

that SCF was forced to diminish the scope of the initiative to cover indirect costs is a specious 

one.  Although the revised budget retitles the line items, the total dollar amount budgeted and 

awarded is the same, and SCF did not appear to revise its scope of work to reduce services.121  In 

any case, as explained in more detail above, IHS simply could not agree to include numbers that 

                                                           
119 Docket 28, ¶¶ 6-7, 9-10, 12.  SCF appears now to assert that it has additional costs that would 
qualify as direct CSC that it did not include in its revised DVPI budget, Docket 28, ¶16; 
however, it is unclear what those costs would be.  It is also not entirely clear what SCF’s 
description of “pulling out” the direct CSC from its DVPI budget means; the budget on which 
IHS relied in making its August 7, 2013 decision still includes some of these costs.  Id., ¶ 
14.  The IHM only allows as direct CSC the amount in fringe benefits that a tribe must pay above 
the amount paid and transferred by IHS.  See IHM exh. 6-3-H.  SCF attests that its revised DVPI 
budget excluded some amount consistent with this policy, but admits that the full information 
was not transmitted to IHS at that time, nor does it appear that it was ever discussed with IHS. 
Id., ¶16.  This merely serves to further prove that IHS was reasonable in relying on the 
information showing duplication when it refused to accept SCF’s language in its August 7, 2013 
letter.  
 
120 Docket 28, ¶¶ 6, 8, 12; see also Docket 17 Ex. 9 at 21; Docket 44 at 15 (“SCF included both 
kinds of [CSC] within its DVPI budget.”).   
 
121 Compare Docket 17 Ex. 9 at 21 with Docket. 28 Ex. 22 at 4.  While it did not include a 
separate line for indirect costs, the revised budget appears to redirect the indirect costs amount to 
at least one specific administrative or overhead-related function.  For example, the revised 
budget includes one additional “Administrative Support” position, which presumably could be 
indirect in nature. Id.  Therefore, it appears that SCF likely still included indirect costs in its 
revised budget, even if it no longer broke them out in a separate line item. 
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it could not verify were allowable under 25 U.S.C. § 450j-1(a)(1), even if it agreed CSC was 

applicable in theory to the DVPI. 

Likewise, SCF has also admitted that it originally included all costs that, in its view, 

would otherwise qualify as direct CSC in the MSPI budget.122  IHS paid these costs.123  Like the 

DVPI budget, then, it is unclear how SCF could make a valid claim that it has additional costs 

that would meet the definition of direct CSC that were not paid by IHS.  Accordingly, IHS in no 

way abused its discretion by not agreeing to include additional amounts in SCF’s agreements that 

were not only properly supported, but likely to be duplicative.124   

Therefore, this leaves as the only viable question whether IHS abused its discretion in 

finding that it could not agree to the costs that SCF claimed met the definition of indirect CSC 

associated with its MSPI.  Again, SCF did not adequately document or fully negotiate its costs 

with IHS; therefore, IHS did not abuse its discretion in not agreeing to include the unilaterally-

proposed amounts in SCF’s contract, even if it agreed that CSC were legally allowable.  In fact, 

SCF itself points out that a portion of its proposed amount for indirect CSC for the MSPI hinged 

on the amount of allowable direct CSC for that initiative;125 therefore, the appropriate amount of 

                                                           
122 Docket 28, ¶¶  3 (“The MSPI budget did include the full cost of SCF’s fringe benefits.”), 12; 
see also Docket 17-8 at 20 (the MSPI award included fringe benefits of between 34% and 39% 
on all requested salaries, totaling $133,826).   
 
123 See Docket 17 Ex. 1.  It appears that SCF revised its MSPI budget in April 2013 to exclude at 
least a portion of these costs.  Docket 28, ¶ 14; Docket 28 Ex. 22 at 1-2.  However, the revised 
budget was addressed to an individual who was no longer employed at IHS at the time and the 
revision was not considered by the Agency in making its August 7, 2013 decision. 
124 See 25 U.S.C. § 450j-1(a)(3)(A). 
 
125 See Docket 44 at 43 n. 179.   
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direct CSC, which was likely overstated by SCF for reasons already discussed, would impact the 

amount of indirect CSC that would potentially be allowable.   

For the reasons discussed above, even if 25 U.S.C. § 450j-1 were to apply to the 

MSPI/DVPI, SCF cannot claim any additional reasonable costs necessary to ensure compliance 

with the awards, which already include funding for all of SCF’s costs of carrying out the 

projects.  This reasoning was clearly and convincingly explained in the August 7, 2013 letter, 

and in the Government’s view, the inquiry ends there.   

In the alternative, if this Court finds that SCF has a legal right to CSC associated with the 

MSPI/DVPI, it should not conduct an inquiry into the proper amount to include in the contract.  

Rather, the appropriate action is to remand to the Agency for the parties to negotiate the proper 

amount of CSC to include in paragraph III(A), consistent with the ISDEAA.126 

Conclusion 

The proper action for the Court to take is to grant IHS’s Motion for Summary Judgment 

by finding that IHS had the discretion to divide and award MSPI/DVPI funds without regard to 

the funding provisions of 25 U.S.C. § 450j-1.  In the alternative, should the Court find that IHS 

may not award the MSPI/DVPI through the ISDEAA without applying 25 U.S.C. § 450j-1, it 

must still grant IHS’s motion, because SCF is not entitled to either the project awards it received 

or the CSC estimates it has proposed.  

 

                                                           
126 UOP v. United States, 99 F.3d 344, 351 (9th Cir. 1996) (“Because ‘a reviewing court is not 
generally empowered to conduct a de novo inquiry into the matter being reviewed and to reach 
its own conclusions based on such an inquiry,’ the proper course of action where ‘the record 
before the agency does not support the relevant agency action’ is to remand to the agency for 
additional investigation and explanation.”) (quoting Fla. Power & Light Co. v. Lorion, 470 U.S. 
729, 744 (1985)). 
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       Attorney for Defendant 

 

 

CERTIFICATE OF SERVICE 
 
I hereby certify that on January 24, 2014,  
a copy of the foregoing was served electronically  
on: 
 
Lloyd B. Miller 
 
s/Richard L. Pomeroy 
 

 

Case 3:13-cv-00164-SLG   Document 47   Filed 01/24/14   Page 36 of 36


