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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
        
ELOUISE PEPION COBELL, et al.,   ) 
       ) 
    Plaintiffs,  ) 
       ) 
 v.      ) Civil Action No. 
       ) 1:96CV01285 (TFH) 
       ) 
SALLY JEWELL, Secretary of the Interior, et al., ) 
       ) 
    Defendants.  ) 
       ) 
 
 
PLAINTIFFS’ REPLY TO DEFENDANTS’ OPPOSITION TO EMERGENCY MOTION 

TO STAY DISTRIBUTION OF SETTLEMENT FUNDS THAT ARE SUBJECT TO 
PENDING APPEAL  

 
INTRODUCTION 

 
 On August 25, 2014, Plaintiffs moved the Court for an order [Dkt. No. 4059] staying the 

immediate inclusion of $8.2 million of settlement funds that are subject to a pending appeal from 

this Court’s Order dated March 20, 2014, denying Plaintiffs’ Motion for Reconsideration of 

Class Representatives’ Expense Application (“Expense Application Order”) (Dkt. No. 4034) in 

an initial distribution to Class Members.  Two days later, Defendants responded [Dkt. No. 4061] 

(“Defendants’ Opposition”), insisting that those funds must be incorporated in the Class Member 

distribution expected this coming month rather than in a future supplemental distribution, 

effectively rendering the Class Representatives unable to ever recover the requested expenses 

should they succeed on appeal.  Because the Department of Interior (“Interior”) is now in the 

process of calculating the September distribution and Plaintiffs do not want that distribution to be 

delayed for any reason, this Motion has been brought to the Court’s attention on an emergency 

basis.  
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ARGUMENT 

 In response to Defendants’ Opposition, Plaintiffs respectfully respond briefly to three 

points: 

 First, Defendants cannot reasonably express surprise that the Plaintiffs objected to 

inclusion of the $8.2 million in expenses now subject to appeal in the calculation of those 

amounts to be included in the initial Trust Administration Class distribution in September.  As 

Plaintiffs have previously detailed for the Court,1 the records that Interior provided the Claims 

Administrator and Class Counsel upon which to make a distribution were in abysmal shape, 

reflecting decades of inattention by Interior.  Since receiving those records, the Claims 

Administrator, The Garden City Group (“Garden City”), and Class Counsel have worked hard to 

correct those records so that a Trust Administration distribution can be made.  Nevertheless, even 

when Interior said it was prepared to provide Garden City final class data early this year, one 

more major error was discovered by Garden City in Interior’s land records system, necessitating 

further delays.  

 Interior now says those errors have been corrected. There still remains work to be done. 

Not all Class Members have been located.  Appeals remain pending. Estate probates have to be 

addressed. However, Class Members have waited patiently while dealing with Interior’s poor 

record keeping and a distribution must be made. Given the uncertainties in Interior’s data, funds 

have to be held back from that distribution and, as this Court noted on no less than three 

occasions at the May 30, 2014, Status Conference, a second Trust Administration Class 

distribution will be required but the payments must at least start now.  (Hr’g Tr. 6-7, 31, 60). It 

was during the course of discussing the second distributions that this Court further specifically 
                                                 
1 See Plaintiffs’ May 30, 2014 Status Report to the Court [Dkt. No. 4048]. 
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referenced Plaintiffs’ appeal from the Expense Application Order, noting, once again, that the 

distributions could “begin,” “even though the final appeal, certain fees and expenses, have not 

been decided.” (Hr’g Tr. 57-58).  

 There is absolutely nothing in the Settlement Agreement that precludes a second 

distribution and the Department of Interior, itself, has advocated for it in meetings with the 

Special Master. It is only the Department of Justice that has belatedly insisted otherwise, stating 

that the funds subject to the current appeal must be included in the initial distribution, solely as a 

strategic move to render the appeal ineffective.   Defendants’ insistence that these funds be 

distributed now, rather than be withheld with other funds and included, if necessary, in a later 

distribution, is unjustifiable.  

 Secondly, Defendants erroneously assert that the appeal constitutes a “personal claim of 

the class representatives,” and that therefore they have a “conflict of interest” with the remainder 

of the class, and that Class Counsel have an “interest in the claim.”  Opposition at 1.  However, 

the Class Representatives made an independent decision to undertake this appeal.  They have the 

ability to make a claim for expenses without creating a conflict of interest. Moreover these are 

not expenses from which they will derive any personal benefit.  These are the funds expended by 

the Blackfeet Reservation Development Fund (“BRDF”) to support the litigation.  It is those 

service providers and foundations who contracted with BRDF that will benefit if the appeal is 

successful. Nor does Class Counsel have any “interest in the claim.”  The only potential claim 

concerning expenses was resolved when Kilpatrick Townsend & Stockton entered into a 

mediated settlement agreement with the Lannan Foundation and a dismissal of that litigation was 

taken with prejudice.  No other claims have ever been asserted.  
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 Third, Defendants repeatedly refer to Fed. R. Civ. P. 62 as setting forth the applicable 

standard for a stay pending appeal. However, that rule concerns a “stay of proceedings to enforce 

a judgment,” and has no application here. To the extent a stay is necessary in order to preclude 

inclusion of the funds subject to appeal in the first distribution as opposed to a second 

distribution should the appeal be unsuccessful, it is governed by Fed. R. App. P. 8, requiring a 

balancing of the equities including (1) the petitioner’s likelihood of success on the merits of its 

appeal; (2) whether the petitioner will be irreparably injured without the stay; (3) whether the 

issuance of the stay would substantially harm other parties to the proceeding; and (4) the public 

interest.  Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 842-43 

(D.C. Cir. 1977). 

 Plaintiffs have argued to this Court that the Class Representatives are entitled to recovery 

of litigation expenses from the common fund under this Circuit’s precedent in Swedish Hosp. 

Corp. v. Shalala, 1 F.3d 1261, 1265 (D.C. Cir. 1993) and the express terms of the Settlement 

Agreement, regardless of whether those expenses are paid for by a third party, and has cited to 

this Court authority for that proposition.2  This Court has disagreed.  However, it is not required 

in order to justify a stay that Plaintiffs show a “mathematical” probability of success.  Id. Rather, 

it is sufficient that they present a “serious” legal issue that is “fair ground for litigation.”  Id. 

Moreover, the equities in particular justify a stay where “little if any harm will befall other 

interested persons or the public and when denial of the order would inflict irreparable injury on 

the movant” Id. Here, the irreparable harm should these funds be incorporated in the initial Trust 

Administration distribution is undeniable.  Once the funds are distributed to many thousands of 

recipients, there is no practical way to recover the portion of those funds distributed.  See Philip 

                                                 
2 See Plaintiffs’ Reply to Defendants’ Response to Notice of Supplemental Information and Correction [Dkt. No. 
3959 at 2-3].  
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Morris USA Inc. v. Scott, 131 S. Ct. 1, 4 (2010) (granting a stay of a judgment ordering 

applicants to pay money into a fund, because although “[n]ormally the mere payment of money 

is not considered irreparable,” it is “[i]f expenditures cannot be recouped,” and here money paid 

into the fund “likely will not be recoverable”). Defendants argument that these amounts could be 

paid out of funds owed to Class Members who are not located, Opposition at 7, is simply wrong.  

First, Garden City and Class Counsel continue to work extremely hard to insure that every 

eligible Class member that can be located is located.  They have had tremendous success to date.  

Secondly, the Settlement Agreement specifically provides that those deemed “whereabouts 

unknown” will have their funds deposited in to their IIM Account and, if those funds remain 

unclaimed after five years, they will be transferred to the Indian Scholarship Fund.  Settlement 

Agreement at E.1.i.  The Settlement Agreement provides no discretion to allocate those funds for 

any other purpose.  

 Moreover, there will be no harm to any other Class Member if the funds are not included 

in the first distribution.  If the appeal is unsuccessful, they will be allocated with all remaining 

funds in a second distribution at no greater cost.  A potential delay in distribution, alone, is not 

sufficient harm to deny a stay.  See United States v. Philip Morris Inc., 314 F.3d 612, 622 (D.C. 

Cir. 2003), abrogated on other grounds by Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100 

(2009) (“A mere assertion of delay does not constitute substantial harm.”); F.D.I.C. v. Cafritz, 

762 F. Supp. 1503, (D.D.C. 1991) (no substantial harm created by temporary restraining order 

pursuant to which defendant would not have access to or right to use assets during pendency of 

litigation). 
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Respectfully submitted this the 29th day of August, 2014. 

 
/s/ David C. Smith  
DAVID COVENTRY SMITH 
D.C. Bar No. 998932 
KILPATRICK TOWNSEND & STOCKTON, LLP 
607 14th Street, N.W, Suite 900 
Washington, D.C.  20005 
(202) 508-5844 
 
WILLIAM E. DORRIS 
Georgia Bar No. 225987 
Admitted Pro Hac Vice 
KILPATRICK TOWNSEND & STOCKTON, LLP 
1100 Peachtree Street, Suite 2800 
Atlanta, Georgia  30309 
404-815-6500 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that a copy of the foregoing PLAINTIFFS’ REPLY TO 
DEFENDANTS’ OPPOSITION TO EMERGENCY MOTION TO STAY DISTRIBUTION 
OF SETTLEMENT FUNDS THAT ARE SUBJECT TO PENDING APPEAL  
 was served on the following via facsimile, pursuant to agreement, on this 29th day of August, 
2014. 
 
    Earl Old Person (Pro se) 
    Blackfeet Tribe 
    P.O. Box 850 
    Browning, MT 59417 
    406.338.7530 (fax) 
 
 This the 29th day of August 2014. 
 
       /s/ David C. Smith  
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