
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
ELOUISE PEPION COBELL, et al.,  ) 

 ) 
Plaintiffs,  ) 

     ) 
v.  ) Case No. 1:96cv01285(TFH) 

     ) 
SALLY JEWELL, Secretary of the Interior, et al.,  ) 

     ) 
Defendants.  ) 

   ) 
 

DEFENDANTS’ OPPOSITION TO EMERGENCY MOTION 
TO STAY DISTRIBUTION OF SETTLEMENT FUNDS 

THAT ARE SUBJECT TO PENDING APPEAL 
 

 Class counsel filed an emergency motion [4059] purportedly on behalf of all plaintiffs to 

protect interests that admittedly belong only to the named class representatives or, indirectly, to 

class counsel themselves.  Plaintiffs admit that “the parties have worked cooperatively . . . in 

calculating the distribution amounts” for the Trust Administration Class (TAC) (Mot. at 3), but 

the United States cannot be complicit when the class representatives and their counsel attempt to 

withhold $8.2 million from the rest of the class without any bond or other security to protect the 

class and without careful scrutiny by the Court.  The government’s objection rests upon the 

following key facts:   

1. No justification exists for an $8.2 million reserve because this Court has twice denied the 
underlying claims in full, and the resulting order, not stayed on appeal, provides no basis 
to withhold funds. 
 

2. The $8.2 million plaintiffs want to withhold from the class represents a personal claim of 
the class representatives that poses a conflict with the rest of the class. 
  

3. Close scrutiny by the Court is needed because class counsel also have an interest in the 
claim:  the Court has previously noted that the $8.2 million claim at issue “could be 
satisfied from the plaintiffs’ $99 million attorneys’ fee award rather than the remainder 
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of the common fund benefitting the class plaintiffs . . . .”  Cobell v. Jewell, No. 96–01285 
(TFH), 2014 WL 1064038, at*5 (D.D.C. Mar. 20, 2014) (emphasis added). 
 

4. Withholding $8.2 million from the TAC distribution could materially harm absent class 
members, but neither plaintiffs nor class counsel have offered any bond or other security 
as required by Federal Rule of Civil Procedure 62(d). 
 

In view of the amount at stake, the self-interests of the class representatives and their counsel in 

the underlying claim for reimbursement, and the absence of any bond or other protection for the 

benefit of the class, plaintiffs do not demonstrate that the requested stay is warranted.1  

FACTUAL BACKGROUND 

 The emergency motion seeks to withhold $8.2 million from distribution to class members 

while plaintiffs appeal this Court’s denial of an expense reimbursement claim.  The underlying 

claim can be traced back to January 25, 2011, when the class representatives petitioned for 

incentive awards of $2.5 million and an extra $10.5 million for litigation expenses.2  Defendants 

objected to the $10.5 million expense claim as improper.3  The Court denied the $10.5 million 

claim at the fairness hearing but approved $2.5 million in incentive awards and later 

memorialized its rejection of the expense claim in its final order.4  Plaintiffs moved for 

1    The payment calculation is being generated now for the TAC and does not include a reserve 
for the $8.2 million; any change to the calculation after this point will require about two days’ 
work at an estimated added cost of $25,000.  This “emergency” arises only because class counsel 
never disclosed the plan to withhold $8.2 million from class members until recently as the parties 
conferred on final preparations for the TAC distribution.  Even after the United States made its 
objection known on August 8, 2014, plaintiffs took until August 25 to file the instant motion. 
 
2   See generally Plaintiffs’ Memorandum In Support Of Class Representatives’ Petition For 
Incentive Awards And Expenses (Jan. 25, 2011) [3679]. 
 
3   Defendants objected to the $10.5 million in its entirety on two main grounds: (1) these 
litigation expenses were recoverable only through the award for attorneys’ fees (which was 
subject to a $99.9 million cap); and (2) the expenses claimed were not personal obligations of 
any class representative that could be reimbursed.  See Defendants’ Objections To Class 
Representatives’ Petition For Incentive Awards And Expenses (Feb. 24, 2011) [3697]. 
 
4  See Cobell v. Salazar, No. 1:96CV01285, 2011 WL 10676927, at *5 (D.D.C. Jul 27, 2011) 

- 2 - 
 

                                                           

Case 1:96-cv-01285-TFH   Document 4061   Filed 08/27/14   Page 2 of 9



reconsideration and modified the amount sought.  The parties again thoroughly briefed the 

matter.5  The Court entered judgment without deciding the motion to reconsider.6  Following 

unsuccessful appeals challenging the Cobell settlement, plaintiffs filed a brief, seeking to 

“correct” the amount of reimbursement sought and urged a favorable ruling, which defendants 

again opposed.7  On March 20, 2014, the Court denied the motion to reconsider.  Plaintiffs 

noticed their pending appeal on May 16, 2014. 

 This Court held a status conference in this case on May 30, 2014.  Plaintiffs filed a status 

report, Plaintiffs’ May 30, 2014 Status Report To The Court (May 29, 2014) [4048] (attached as 

Ex. 1), which contains no mention of the $8.2 million claim, the appeal, or any plan to withhold 

funds because of it.  Plaintiffs’ oral report at the hearing likewise said nothing about the appeal 

or a plan to withhold $8.2 million.  See generally Ex. 1 to Mot. (hearing transcript).  Plaintiffs 

also filed a motion on May 25, 2014, unopposed by the United States, which requested approval 

to proceed with preparations for the TAC distribution although some individuals were still 

appealing to be in the class.  That motion, however, says nothing about the $8.2 million appeal 

by plaintiffs. 

(“Plaintiffs’ request for expenses of Class Representatives in the amount of approximately $10.5 
million is hereby denied because plaintiffs have not shown that these are expenses or liabilities 
of the Class Representatives.”). 
 
5   See Plaintiffs’ Motion For Reconsideration Of  Class Representatives’ Expense Application 
(June 27, 2011)[3839]; Defendants’ Opposition To Plaintiffs’ Motion For Reconsideration Of 
Class Representatives’ Expense Application (July 14, 2011)[3846]. 
 
6   See Judgment (Aug. 4, 2011)[3853]. 
 
7    Plaintiffs’ Notice Of Supplemental Information And Correction Regarding Plaintiffs’ Motion 
For Reconsideration Of Class Representatives’ Expense Application (June 10, 2013)[3956]; 
Defendants’ Response To Plaintiffs’ Notice Of Supplemental Information And Correction 
Regarding Plaintiffs’ Motion For Reconsideration Of Class Representatives’ Expense 
Application (June 18, 2013)[3957]. 
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 The United States first became aware of plaintiffs’ plan to withhold $8.2 million from the 

TAC distribution on August 8, 2014, during a conference call to discuss preparations for the 

payment calculation.  Counsel for the government objected and urged plaintiffs to obtain the 

Court’s approval.  The United States objected again in writing to class counsel the following 

week.   

 Other parties have expressed interest in the $8.2 million claim.  The Lannan Foundation, 

which allegedly underwrote millions in litigation expenses for plaintiffs, separately sued 

plaintiffs’ legal team to recover money from attorney fees awarded by the Court.8  Plaintiffs’ 

current counsel resolved that claim, and Kilpatrick Townsend was apparently dismissed from 

Lannan’s suit, but Lannan is not the only foundation that advanced money for litigation expenses 

for which the class representatives seek reimbursement.  The president of the Indian Land 

Tenure Foundation (ILTF) executed a declaration in support of plaintiffs’ failed motion to 

reconsider.9  ILTF also attempted to intervene here so it could officially support the unsuccessful 

$8.2 million claim.10 

ARGUMENT 

 The only order of consequence, as plaintiffs’ motion acknowledges, is this Court’s 

decision denying the class representatives’ claim for $8.2 million.  To stay the effect of a final 

order pending appeal, a party must post a supersedeas bond.  FED. R. CIV.  P. 62(d).  See So v. 

Suchanek, 670 F.3d 1304, 1309 (D.C. Cir. 2012) (citing rule 62(d)) (non-prevailing party “had a 

choice:  he could face execution of the judgment or post a bond to suspend its effect.”).  A “stay 

8   See Lannan Foundation v. Gingold et al., No. 13-cv-1090 (TFH) (D.D.C. filed July 16, 2013) 
(Ex. 3).   
 
9    Decl. of Cris Stainbrook (June 10, 2013) [3956-1]. 
 
10   See Indian Land Tenure Foundation’s Motion For Intervention (Dec. 4, 2013) [4016].    
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takes effect when the court approves the bond.”  FED. R. CIV. P. 62(d).  The motion, however, 

offers no bond or any protection for absent class members. 

 Granted, this is an unusual scenario. Ordinarily, it is the opposing party that requires the 

bond.  But where interests of a half-million members of the Trust Administration Class are at 

stake and at odds with their class representatives, the Court should require similar protection for 

the class.  Cf. In re American Intern. Group, Inc. Sec. Litig., 689 F.3d 229, 239 (2d Cir. 2012) (in 

class action settlements, some “inquiries assume heightened importance and heightened scrutiny 

because of the danger of conflicts of interest, collusion, and unfair allocation”) (quoting Sullivan 

v. DB Invs., Inc., 667 F.3d 273, 335 (3d Cir. 2011) (Scirica, J., concurring)).   The $8.2 million 

claim would tax the entire class but benefit only the class representatives, and indirectly, their 

counsel, by resolving potential claims that might otherwise be made against the attorney fee 

award.  The dollars at stake are a material sum to withhold from distribution and exacts a cost 

across the class, a cost that should be borne instead by the individuals who stand to benefit from 

having that reserve. 

 Instead of offering a bond, plaintiffs attempt to justify the additional withholding of $8.2 

million several ways, none of which passes muster. 

 First, plaintiffs assume that withholding $8.2 million from the class distribution is costless.  

It is not.  If the reserve proves unnecessary, it cannot be easily redistributed to class members later 

on.  The Settlement Agreement contains no provision contemplating or authorizing a 

supplemental distribution.  Rather, the agreement only references a cy pres use for unused funds: 

direct contribution to an Indian scholarship program.  See Settlement Agreement § E.4.e.(8) 

(“Any excess . . . Funds remaining after distribution (e.g., funds not expended on administration), 

or funds in the Remainder Account, shall be paid to the organization selected as the recipient of 
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the Indian Education Scholarship Fund. . . .”).   So, it is unclear that a “supplemental” distribution 

is even available. 

 Even if the agreement could be read to permit a supplemental distribution, that would be 

very expensive and time-consuming.  Just printing and mailing another half-million checks could 

alone cost $500,000.11  Keeping addresses current and answering calls and inquiries from class 

members would be a large added expense.  The motion notes that projected costs approach $48 

million.  Mot. at 3.  That high estimate, however, does not justify adding to those costs.  If 

plaintiffs want to withhold $8.2 million more from the class now, they should provide security to 

cover the extra expense of any supplemental distribution. 

 Second, the other expenses being held in reserve are based on expected hard costs that 

must be borne to distribute the settlement.  The set asides for attorney fees are based on an actual 

award and actual records.  GCG also has millions in unbilled invoices – again, actual, hard costs.  

The cost projections are based on actual expenses to date for work done on the settlement.  The 

$8.2 million claim, on the other hand, is based on a mere hope that the class plaintiffs will win on 

appeal.  Plaintiffs do not demonstrate any likelihood of success on the merits of their appeal.  Cf. 

FED. R. CIV.  P. 62(c).  They just want the money withheld. 

 Third, plaintiffs make an unsupported prediction that it will be “impossible to comply with 

the D.C. Circuit’s mandate” post-appeal if the $8.2 million is not withheld.  They are wrong.  

Their argument presumes that every penny of the settlement account will have been paid out for 

other purposes, leaving nothing for the $8.2 million claim.  On the contrary, the settlement 

account is likely to remain flush with undistributed funds to the very end of the case.  Plaintiffs’ 

May 2014, status report notes a successful distribution to 91% of the smaller Historical 

11   This estimate comes from GCG. 

- 6 - 
 

                                                           

Case 1:96-cv-01285-TFH   Document 4061   Filed 08/27/14   Page 6 of 9



Accounting Class.  It also indicates that over 2,700 Historical Accounting Class members had no 

address at all, leaving $2.7 million unclaimed for that subgroup alone.  The TAC distribution, 

because it is far larger and covers many who have no current account relationship with Interior, is 

even more likely to have a large percentage of unclaimed funds.  The settlement account is also 

holding $25.6 million for attorney fees as well.  Consequently, little need exists to withhold yet 

another $8.2 million from the class for a claim whose legitimacy is suspect at best. 

 Fourth, the $8.2 million plaintiffs now seek to withhold cannot be justified by the Court’s 

previous approval of a motion, filed May 25, 2014, that dealt solely with appeals by nonparties 

seeking to become part of the TAC.  It also sought approval for a “small set aside” for those 

potential class members.  Plaintiffs could have similarly filed a motion in May to address their 

$8.2 million appeal but did not do so.  The two types of appeals are totally different in kind and 

impact: 

The parties agree that, although claimant appeals remain to be determined, the 
Claims Administrator, upon verification of the latest property ownership update, 
will be ready to begin distribution to the Trust Administration Class. The universe 
of all class members “have been identified in accordance” with the terms of 
settlement, Settlement Agreement at ¶ E.4.e.7, even though a relatively small 
number, those with pending appeals, are only tentatively so identified. The 
Settlement Agreement expressly authorizes settlement funds to “be set aside for 
any identified Class Members,” id., and the parties concur that a small set aside 
of funds to account for the remaining appeals is appropriate under the Settlement 
Agreement. 
   

Plaintiffs’ Motion, Without Opposition From Defendants, To Allow Commencement Of Trust 

Administration Class Distributions Prior To Expiration Of Appeals (May 25, 2014) [4043] 

(attached as Ex. 2) (emphasis added).  The order granting that motion only addresses class 

member eligibility appeals, not the class representatives’ appeal seeking another $8.2 million. 

  Finally, plaintiffs briefly describe the difficulty GCG faces in dealing with estates of class 

members, Mot. at 2-3, but this is irrelevant to the present issue.  GCG will have to address 
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thousands of estate claims, regardless of what Interior does.  Plaintiffs’ May 2014, status report 

states that GCG has identified 61,588 deceased individuals.  Ex. 1 at 7.  But not all these 

decedents will have an open IIM account to be probated.  Even if half the deceased TAC members 

had an open IIM account into which Interior could accept settlement money for probate, GCG 

would still be left with more than 30,000 decedents’ estates to address.  GCG’s administrative 

work will extend for years regardless.     

CONCLUSION 

 For the foregoing reasons, plaintiffs’ motion for a stay should be denied. 

 

Dated: August 27, 2014    Respectfully submitted, 

STUART F. DELERY 
Assistant Attorney General 
 
JOHN T. STEMPLEWICZ 
Acting Director 
 
/s/ Michael J. Quinn    
MICHAEL J. QUINN 
(D.C. Bar No. 401376) 
JOHN SIEMIETKOWSKI 
(Pa. Bar No. 50346) 
PHILLIP SELIGMAN 
(D.C. Bar No. 433422) 
Trial Attorneys 
Commercial Litigation Branch 
Civil Division 
P.O. Box 875, Ben Franklin Station 
Washington, D.C. 20044-0875 
Telephone: (202) 307-0243 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing, Defendants’ Opposition To Emergency Motion To 
Stay Distribution Of Settlement Funds That Are Subject To Pending Appeal and exhibits thereto,  
was served on the following via facsimile, pursuant to agreement, on this 27th day of August, 
2014. 
 

Earl Old Person (Pro se) 
Blackfeet Tribe 
P.O. Box 850 
Browning, MT 59417 
406.338.7530 (fax) 

 
 
       /s/ Michael J. Quinn        
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