
1Plaintiffs have voluntarily dismissed all pendant state law claims against the Defendant.
(See Doc. 37).

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

(1) THE ESTATE OF JAMES DYLAN )
GONZALES, by and through Personal )
Representative Dolly Gonzales, and )
(2) DOLLY GONZALES, individually, )

)
Plaintiffs, )

)
vs. ) Case No. 12-CV-495-JED-PJC

)
(3) CALVIN BROWN, individually and in )
his official capacity; et al., )

)
Defendants. )

REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT MIKE WATERS’
MOTION TO DISMISS PLAINTIFFS’ SECOND AMENDED COMPLAINT

The Defendant Mike Waters, Sheriff of Pawnee County, in his official capacity,

(“Defendant”), pursuant to LCvR 7.2(h), filed this reply to “Plaintiff’s Response to Defendant Mike

Waters’ Motion to Dismiss Second Amended Complaint and Brief in Support” (Doc. 38) filed herein

on May 20, 2013.  For the following reasons, and as more fully set forth in the Defendant’s Motion

to Dismiss (Doc. 32), Defendant respectfully requests the Court to dismiss all of Plaintiffs’ 42

U.S.C. § 1983 claims against the Defendant pursuant to Rule12(b)(6) of the Federal Rules of Civil

Procedure for failure to state a claim upon which relief can be granted.1 

ARGUMENT AND AUTHORITY

In their Response, Plaintiffs strongly suggest that it is somehow inappropriate for the

Defendant to set forth the affirmative defense of “statute of limitations” in a Rule 12(b)(6) motion

to dismiss.  Indeed, Plaintiffs go so far as to assert that the Defendant should be barred from
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2The affirmative defense of “statute of limitations” is waived if it is not set forth in a
responsive pleading. (See Rule 8(c)(1)).  However, as the Defendant has not yet filed any responsive
pleading, he cannot be said to have waived that defense.  Furthermore, Rule 12(b)(6) expressly
states: “No defense or objection is waived by joining it with one or more other defenses or
objections in a responsive pleading or motion.” 

3Plaintiffs do not respond to the Defendant’s argument that there is no factual basis for
equitable tolling under Oklahoma law.  As such, that issue should be deemed conceded in the
Defendant’s favor.  
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subsequently raising the defense in a responsive pleading should the Defendant’s Motion to Dismiss

be denied. (See Doc. 38, p. 3).  However, Plaintiffs cite no authority whatsoever for either of these

propositions, and they are without any legal support.2  To the contrary, the Tenth Circuit has made

it perfectly clear that a statute of limitations defense may be considered in a Rule 12(b)(6) motion

if the running of the statute is clear from the face of the plaintiff’s complaint:

While the statute of limitations is an affirmative defense, when the dates given in the
complaint make clear that the right sued upon has been extinguished, the plaintiff has
the burden of establishing a factual basis for tolling the statute.  Statute of limitations
questions may, therefore, be appropriately resolved on a Fed.R.Civ.P. 12(b) motion.

Aldrich v. McCulloch Properties, Inc., 627 F.2d 1036, 1041 n4 (10th Cir. 1980) (internal citations

omitted).  

As set forth in the Defendant’s Motion to Dismiss, it is clear from the face of the Plaintiff’s’

Second Amended Complaint that their 42 U.S.C. § 1983 claims against the Defendant were first

asserted well outside of Oklahoma’s two-year statute of limitations for such claims.  As such, the

burden falls upon the Plaintiffs to establish a factual basis for the tolling of the statute.  However,

Plaintiffs have failed to present any factual basis for the equitable tolling of the statute of limitations

under Oklahoma law as more fully set forth in the Defendant’s Motion to Dismiss.3  Rather,

Plaintiffs argue in their Response brief that the claims against the Defendant in their Second
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Amended Complaint relate back to the date of filing of their original complaint pursuant to Rule

15©.  However, as discussed in the Defendant’s Motion to Dismiss, and as further elaborated below,

Plaintiff’s argument in this regard is wholly unfounded.

Plaintiffs argue that the Defendant has not challenged the “plausibility” of the Second

Amended Complaint and suggests that the Defendant has, therefore, “conceded the plausibility of

Plaintiffs’ allegations as averred.” (Doc. 38, p. 3).  Likewise, Plaintiffs assert: “Opposing

counsel...did not deny or challenge the plausibility of the allegations set forth in Plaintiffs’ Second

Amended Complaint [Doc. 25].” (Doc. 38, p. 2).  However, these assertions demonstrate Plaintiffs’

fundamental misunderstanding of the plausibility standard set forth in Bell Atlantic Corp v.

Twombly, 550 U.S. 544, 127 S.  Ct.  1955, 167 L.  Ed.  2d 929 (2007).  For the purposes of a Rule

12(b)(6) motion, the plausibility of a plaintiff’s factual allegations is not examined – rather, they

are assumed to be true.  Thus, under the Twombly standard, the relevant question is not whether the

plaintiff’s factual allegations are plausible, but rather, assuming the truth of thereof, whether the

plaintiff has stated a legal claim against the defendant which is plausible on its face.  

In that context, Plaintiffs’ claim that the Defendant has not challenged the plausibility of the

Second Amended Complaint is simply nonsensical.  The Defendant has indeed challenged the

plausibility of Plaintiffs’ claims against him.  The Defendant could not be any clearer in that regard

– the Plaintiffs have failed to set forth a plausible claim against him because it is apparent from the

face of the Second Amended Complaint that Plaintiffs’ stated claim against the Defendant is barred

by the applicable statute of limitations.  Furthermore, there are no allegations in the Second

Amended Complaint which would support a claim of equitable tolling under Oklahoma law.
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Therefore, Plaintiffs have indeed failed “to allege enough facts to state a claim to relief that is

plausible on its face...” (Doc. 38, p. 2) (quoting Twombly, supra., internal citations omitted).

Moreover, even if the Defendant had somehow failed to challenge the plausibility of

Plaintiffs’ claim in his Motion, he would not have waived such a defense by failing to include it

therein.  While the defenses set forth in Rule 12(b)(2) - (5) can be waived if not set forth in a motion

or responsive pleading (see Rule 12(h)(1)(B)), a defense of “failure to state a claim” is not so waived

and can be raised in a motion to dismiss (Rule 12(b)(6)), in a responsive pleading, in a motion for

judgment on the pleadings, or at trial (see Rule 12(h)(2)). 

Plaintiffs also argue that they will be “disadvantaged” by the Defendant’s assertion of the

affirmative defense of “statute of limitations” in a Rule 12(b)(6) motion:

Frankly, counsel submits Plaintiffs should not be disadvantaged by the filing of
Defendant Waters Fed.R.Civ.P 8(c)(1) statute of limitations defense via Fed.R.Civ.P.
12(b)(6) as they are possessed of knowledge presumably not in the possession of
opposing counsel as discovery has not been triggered on behalf of Waters as it has
been for the first named defendants with whom discovery has taken place and which
supports the joinder of the recently added parties. Counsel avers this is the
conundrum presented by a party asserting a defense via Rule 12(b)(6) properly raised
in a responsive pleading. 

(Doc. 38, p. 8).  However, Plaintiffs do not state what knowledge is “presumably” in the Defendant’s

possession, but not in the Plaintiffs’, or explain exactly how they would be disadvantaged by it.

Indeed, it is unclear just what sort of discoverable information in the Defendant’s possession could

possibly impinge upon the Defendant’s statute of limitations defense where the running of the statute

is clear on the face on the Second Amended Complaint.  As such, Plaintiffs’ argument in this regard

is nothing other than posturing and should be disregarded.

Plaintiffs further cite Peterson v. Jenson, 371 F.3d 1199 (10th Cir. 2004) for the proposition

that “...the assertion of the Fed.R.Civ.P. 8(c)(1) statute of limitations defense by Defendant Waters
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4While Plaintiffs’ counsel is certainly entitled to argue that Krupski constitutes an implicit
overruling of the Defendant’s arguments and authorities, the assertion that it expressly overruled
the case law cited in the Defendant’s Motion is a material misstatement of law.
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via Fed.R.Civ.P. 12(b)(6) subjects his request for dismissal to a ‘more challenging standard of

review.’” (Doc. 38, p. 4)  However, Peterson does not support that contention.  Rather, as Plaintiffs’

own quotation from the case clearly shows, Peterson only applies a more challenging standard of

review to assertions of a qualified immunity defense via Rule 12(b)(6) motion. (See Doc. 38, p.

4, quoting Peterson, at 1203).  The Peterson case says nothing at all about applying any heightened

standard of review for a statute of limitations defense presented in a Rule 12(b)(6) motion.

Accordingly, the Defendant’s Motion to Dismiss is entitled to the same standard of review afforded

to any other ordinary Rule 12(b)(6) motion. 

Plaintiffs assert that the Defendant’s argument and authorities regarding “relation back”

presented in his Motion “were expressly overruled by the United States Supreme Court in Krupski

v. Costa Crociere S.p.A., 130 S.Ct. 2485, 2494 (2010).” (Doc. 38, p. 6).  However, this is a false

statement - the Krupski case did not overrule the Defendant’s argument or authorities, either

expressly or implicitly.4  To the contrary, Krupski dealt with entirely different set of circumstances

than the one before this Court and is simply not applicable herein.  If anything, Krupski supports the

Defendant’s argument.

In Krupski, the plaintiff was injured while on a cruise.  The front of her passenger ticket,

which was issued by Costa Cruise Lines, listed Costa Cruise Lines address and made references to

“Costa Cruises.”  The back of the ticket listed Costa Crociere S.p.A. as the carrier and specified that

it was the party responsible for any legal claims.  The plaintiff filed a diversity suit against Costa

Cruise.  After the statute of limitations had expired, Costa Cruise repeatedly made the plaintiff aware
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that Costa Crociere was the proper party, and filed a motion for summary judgment arguing as such.

The district court denied the summary judgment motion without prejudice and granted the plaintiff

leave to amend her complaint.  The plaintiff filed an amended complaint listing Costa Crociere as

the defendant and the district court dismissed Costa Cruise from the case.  Costa Crociere

(represented by the same counsel as Costa Cruise) filed a motion to dismiss arguing that the statute

of limitations had run and that the amended complaint did not “relate back” under FRCP 15©.  The

district court agreed, finding that the plaintiff had not made a mistake as to the identity of the proper

party as same had been repeatedly disclosed to her and she had delayed for months in filing an

amended complaint.  The Eleventh Circuit affirmed this holding, finding that the plaintiff either

knew or should have known the identity of the proper party defendant, and that relation back was

further not appropriate because of her delay in seeking to amend. Krupski, 130 S.Ct. at 2487-2488

(Syllabus).

The Supreme Court overturned the Eleventh Circuit’s decision, finding that “Rule

15(c)(1)(C)(ii) asks what the prospective defendant knew or should have known during the Rule

4(m) period, not what the plaintiff knew or should have known at the time of filing [the] original

complaint.” Id. at 2493.  The Court elaborated:

Information in the plaintiff's possession is relevant only if it bears on the defendant's
understanding of whether the plaintiff made a mistake regarding the  proper party's
identity. For purposes of that inquiry, it would be error to conflate knowledge of a
party's existence with the absence of mistake. A mistake is “[a]n error,
misconception, or misunderstanding; an erroneous belief.” Black's Law Dictionary
1092 (9th ed.2009); see also Webster's Third New International Dictionary 1446
(2002) (defining “mistake” as “a misunderstanding of the meaning or implication of
something”; “a wrong action or statement proceeding from faulty judgment,
inadequate knowledge, or inattention”; “an erroneous belief”; or “a state of mind not
in accordance with the facts”). That a plaintiff knows of a party's existence does not
preclude her from making a mistake with respect to that party's identity. A plaintiff
may know that a prospective defendant—call him party A—exists, while
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erroneously believing him to have the status of party B. Similarly, a plaintiff
may know generally what party A does while misunderstanding the roles that
party A and party B played in the “conduct, transaction, or occurrence” giving
rise to her claim. If the plaintiff sues party B instead of party A under these
circumstances, she has made a “mistake concerning the proper party's identity”
notwithstanding her knowledge of the existence of both parties. The only
question under Rule 15(c)(1)(C)(ii), then, is whether party A knew or should have
known that, absent some mistake, the action would have been brought against him.

Id. at 2493-94 (emphasis added).  Finding that the plaintiff had made a mistake as to the proper party

defendant, the Court further reasoned:

We agree that making a deliberate choice to sue one party instead of another while
fully understanding the factual and legal differences between the two parties is the
antithesis of making a mistake concerning the proper party's identity. We disagree,
however, with respondent's position that any time a plaintiff is aware of the existence
of two parties and chooses to sue the wrong one, the proper defendant could
reasonably believe that the plaintiff made no mistake. The reasonableness of the
mistake is not itself at issue. As noted, a plaintiff might know that the prospective
defendant exists but nonetheless harbor a misunderstanding about his status or role
in the events giving rise to the claim at issue, and she may mistakenly choose to sue
a different defendant based on that misimpression. That kind of deliberate but
mistaken choice does not foreclose a finding that Rule 15(c)(1)(C)(ii) has been satisfied.

Id. at 2494 (emphasis added).  Applying this reasoning to the facts before it, the Court found that:

Because the complaint made clear that Krupski meant to sue the company that
“owned, operated, managed, supervised and controlled” the ship on which she was
injured,...and also indicated (mistakenly) that Costa Cruise performed those
roles,...Costa Crociere should have known, within the Rule 4(m) period, that it was
not named as a defendant in that complaint only because of Krupski's
misunderstanding about which “Costa” entity was in charge of the ship—clearly a
“mistake concerning the proper party's identity.”

Id. at 2497.

In this case, however, Plaintiffs have not made any such mistake as to the proper party’s

identity.  They did not erroneously sue someone else instead of the Defendant under the mistaken

impression that the individual had the status of the Defendant with regard to the subject incident.

They do not seek to substitute the Defendant for some other named party; nor do they seek to correct
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a simple misnomer.  Rather, Plaintiffs assert that they have recently discovered evidence which

would support an additional legal claim against the Defendant and seek to add him as an additional

party defendant.  However, as set forth in the Defendant’s Motion, the addition of new legal claims

against new party defendants is not a change of party or the naming of a party, nor is it a “mistake

concerning the proper party’s identity” as contemplated by Rule 15©. See Garrett v. Fleming, 362

F.3d 692, 696 (10th Cir. 2004); Graves v. Gen. Ins. Corp., 412 F.2d 583, 585 (10th Cir. 1969).

Krupski, supra., does not even address this issue, much less overrule the cited Tenth Circuit

authority thereon.

Plaintiff contends that the Defendant either “knew or should have known he was subject to

suit” for the underlying incident. (Doc. 38, p. 11).  However, it is not enough for a prospective

defendant to merely know that he has some potential exposure to legal liability for any particular

occurrence.  Rather, Rule 15(c)(1)(C)(ii) requires that the defendant either know or should know that

a specific law suit would have been brought against him but for a mistake regarding the identity of

the proper party.  Furthermore, Plaintiffs’ argument completely disregards the term “proper party”

as utilized in Rule 15(c)(1)(C)(ii).  

Regardless, even if this situation could be accurately described as a mistake of identity of

the proper party, Plaintiffs must still satisfy the requirements of Rule 15(c)(1)(C)(I).  As the parties

seeking relation back under Rule 15©, it is the Plaintiffs’ burden to produce evidence demonstrating

that the Defendant had notice of this suit during the time period for service of the original complaint

as provided by Rule 4(m).  However, Plaintiffs have produced no evidence whatsoever (or even

asserted any allegations) demonstrating that Defendant received any notice of this suit within the

specified time period as required.  Rather, Plaintiffs ask the court to find that the Defendant had
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constructive notice of this suit merely because he allegedly had knowledge of the underlying events.

However, Plaintiffs cite no authority which supports the contention that constructive notice of suit

can be implied from such a meager factual basis.  

Plaintiffs cite Krupski, supra., for the contention that “‘constructive notice’ of an action

within with [sic] Fed.R.Civ.P. 4(m) is attributable to a recently added defendant when the claims

against him ‘clearly involved the same occurrence as the original claim’...” (Doc. 38, p. 10).

However, in this regard, Plaintiffs are again engaged in an outright distortion of the Supreme Court’s

holding in Krupski.  The Court did not hold that a newly added defendant can be charged with

constructive notice of suit under Rule 15(c)(1)(C)(I) based upon the mere fact that it was involved

in the underlying occurrence.  Rather, the Court in Krupski simply noted that “[t]he claim against

Costa Crociere clearly involved the same occurrence as the original claim against Costa Cruise, and

Costa Crociere had constructive notice of the action...” Krupski, 130 S.Ct. at 2493.  However, the

Eleventh Circuit’s finding that Costa Crociere had constructive notice of the action was not

challenged by Costa Crociere on certiorari and was not an issue in the case. Id. at 2497.  

Because Plaintiffs cannot meet all of the requirements of Rule 15©, Plaintiffs’ Second

Amended Complaint does not relate back to the date of filing of their original complaint with regard

to the addition the Defendant to this suit.  Accordingly, Plaintiffs’ claims against the Defendant are

time-barred and should be dismissed with prejudice.

WHEREFORE, premises considered, the Defendant Mike Waters, Sheriff of Pawnee County,

in his official capacity, respectfully request the Court to dismiss Plaintiffs’ claims against him as set

forth in the Second Amended Complaint (Doc. 25) with prejudice to the refiling thereof pursuant
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to Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to state a claim upon which relief

can be granted.

Respectfully submitted,

 s/ Jamison C. Whitson                             
Chris J. Collins, OBA No. 1800
Jamison C. Whitson, OBA No. 18490
COLLINS, ZORN  & WAGNER, P.C.
429 N.E. 50th Street, Second Floor
Oklahoma City, OK  73105-1815
Telephone: (405) 524-2070
Facsimile: (405) 524-2078
E-mail: jwhitson@czwglaw.com

ATTORNEYS FOR DEFENDANT
MIKE WATERS

CERTIFICATE OF SERVICE

I hereby certify that on June 3, 2013, I electronically transmitted the attached document to
the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing
to the following ECF registrants:

Gina Ann Cowley - via electronic mail at: gina@ginaanncowley.com
2017 South Elm Place, Suite 108
Broken Arrow, OK 74102
Attorney for Plaintiffs

David L. Weatherford - via electronic mail at: davidweatherford@sbcglobal.net
Birmingham, Morley, Weatherford & Priore
1141 East 37th Street
Tulsa, OK 74105
Attorney for Defendants Herb Adson, Calvin Brown, and
City of Pawnee, Oklahoma 

s/ Jamison C. Whitson                                    
Jamison C. Whitson 
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