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IN THE UNTIED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
(1) THE ESTATE OF JAMES DYLAN GONZALES,  
By and Through Personal Representative Dolly 
Gonzales, and  
(2) Dolly Gonzales, Individually; 
 
                                      Plaintiffs, 
 
vs. 
 
(3) CALVIN BROWN, Individually and in his Official 
Capacity;  
(4) THE CITY OF PAWNEE, OKLAHOMA, and 
(5) HERB ADSON, Chief of Police for the City of 
Pawnee, Individually and in his Official Capacity, 
 
(6) LARRY MILLER, Individually and in his Official 
Capacity; 
(7) MIKE WATERS, Sheriff of Pawnee County. In 
his Official Capacity; 
 
(8)PAT LEADING FOX, Individually and in his 
Official Capacity, and 
(9) DAVID KANUHO, Chief/Director of Police of 
the Pawnee Nation Police Department. 
Individually and in his Official Capacity. 
 
                                       Defendants 

 
 
 
 

 
 
 

Case No. 12-CV-495-JED-PJC 
 

 

 

 

PLAINTIFFS’ RESPONSE TO DEFENDANT MIKE WATERS’ MOTION TO 

DISMISS SECOND AMENDED COMPLAINT AND BRIEF IN SUPPORT 

 

COMES NOW, Plaintiffs above named by and through counsel and hereby Respond 

to Defendant Mike Waters’ Motion to Dismiss the Second Amended Complaint filed pursuant 

to Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to state a claim upon 

which relief can be granted. 

Plaintiffs object thusly: 
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BRIEF IN SUPPORT 

INTRODUCTION 

 Succinctly, Defendant Waters has raised the Fed.R.Civ.P 8(c)(1) affirmative defense 

of statute of limitations via Fed.R.Civ.P. 12(b)(6) in his Motion to Dismiss [Doc. 32] alleging 

Plaintiffs’ claims are time barred and thusly have failed to state a claim upon which relief can 

be granted. 
1
  Opposing counsel most aptly stated the appropriate standard of review (Doc. 

32, pp 2-3) but did not deny or challenge the plausibility of the allegations set forth in 

Plaintiffs’ Second Amended Complaint [Doc. 25].  Defendant Waters makes not a singular 

Fed.R.Civ.P 12(b)(6) argument Plaintiffs failed “to allege enough facts to state a claim to 

relief that is plausible on its face;” neither, were Plaintiffs’ “factual allegations [not enough 

to] raise a right to relief beyond the speculative level.”  Bell Atlantic Corp v. Twombly, 550 

U.S. 544, 127 S. Ct. 1955, 1974, (2007).   

 Defendant Waters argues exclusively Plaintiffs’ claims are time barred and should be 

dismissed. 

 It is axiomatic Fed.R.Civ.P. Rule 8(c)(1) provides the vehicle for raising affirmative 

defenses in a responsive pleading due to the triggering of discovery that begins once a 

defendant has answered a complaint.  Discovery elucidates facts which may prove favorable 

to any of the parties involved – and upon which motions for summary adjudication may be 

presented to the court, supported by the evidence adduced and upon which judgment may 

                         
1
 The Federal Rules of Civil Procedure limit those defenses which are to be brought pursuant to Rule 

12(b) prior to the filing of a responsive pleading to include only the following; to wit: (1) lack of 

subject-matter jurisdiction; (2) lack of personal jurisdiction; (3) improper venue; (4) insufficient 

process; (5) insufficient service of process; (6) failure to state a claim upon which relief can be 

granted; and (7) failure to join a party under Rule 19.  Counsel submits the listed Rule 12(b) defenses 

are legal determinations uninfluenced by facts which may be adduced during the discovery process 

triggered by the filing of responsive pleading. 
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issue pursuant to Fed.R.Civ.P. Rule 56.
2
  Defendant Waters chose to raise two defenses prior 

to filing his responsive pleading:  one permitted prior to the filing of a responsive pleading by 

the plain reading of Fed.R.Civ.P 12(b)(6) - he did not argue – the other permitted within a 

responsive pleading by the plain reading of Fed.R.Civ.P. 8(c)(1), upon which he could have 

received discovery and raised later pursuant to Fed.R.Civ.P. 56 – he argued exclusively. 

 Plaintiffs submit as Defendant Waters failed to argue the claims asserted in the 

Second Amended Complaint [Doc. 25] do not meet the Fed.R.Civ.P 12(b)(6) Twombly 

standard– arguing only the statute of limitations - he has conceded the plausibility of 

Plaintiffs’ allegations as averred.  Further, Plaintiffs submit as Defendant Waters chose to 

argue the Fed.R.Civ.P. 8(c)(1) statute of limitations affirmative defense via 12(b)(6) he must 

not raise the defense in his responsive pleading having chosen to submit himself to the 

stringent judicial consideration of Fed.R.Civ.P. 12(b)(6), should this honorable Court find 

Plaintiffs’ claims are not time barred in accordance with Fed.R.Civ.P.15(c).  

It is before this backdrop Plaintiffs object to Defendant Waters’ Motion to Dismiss 

[Doc. 32] and request this honorable Court deny same. 

 

 

                         
2 The Federal Rules of Civil Procedure Rule 8(c)(1) includes the following defenses a party must affirmatively 

state in avoidance or affirmative defense:  accord and satisfaction, arbitration and award; assumption of risk; 

contributory negligence; duress; estoppel, failure of consideration; fraud, illegality; injury by fellow servant; 

laches, license; payment; release; res judicata; statute of frauds; statute of limitations, and waiver.  Counsel 

submits the listed Rule 8(c)(1) defenses are legal determinations which are subject to influence by 

facts which may be adduced during the discovery process triggered by the filing of responsive 

pleading. 

 

Affirmative Defense:  A defense in which the defendant introduces evidence, which, if found to be 

credible, will negate criminal or civil liability, even if it is proven that the defendant committed the 

alleged acts. Self-defense, entrapment, insanity, and necessity are some examples of affirmative 

defenses. See e.g. Beach v. Ocwen Fed. Bank, 523 U.S. 410 (1998).  

http://www.law.cornell.edu/wex/affirmative_defense. 
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STANDARD OF REVIEW 

Plaintiffs submit the assertion of the Fed.R.Civ.P. 8(c)(1) statute of limitations 

defense by Defendant Waters via Fed.R.Civ.P. 12(b)(6) subjects his request for dismissal to a 

“more challenging standard of review.”  “Asserting a qualified immunity defense via a Rule 

12(b)(6) motion subjects the defendant to a more challenging standard of review than would 

apply on summary judgment.”  Peterson v. Jenson, 371 F.3d 1199, 1203 (10th Cir. 2004),  “A 

motion to dismiss for failure to state a claim is viewed with disfavor, and is rarely granted.” 

(internal quotations omitted); Id. citing Lone Star Indus., Inc. v. Horman Family Trust, 960 

F.2d 917, 920 (10th Cir.1992) 

Rule 12(b)(6) motions are disfavored in the law, and a court will rarely encounter 

circumstances that justify granting them. Mahone v. Addicks Utility District of Harris 

County, 836 F.2d 921, 926 (5th Cir. 1988). 

A judge ruling on a motion to dismiss must accept all allegations as true and may not 

dismiss on the ground it appears unlikely the allegations can be proven.  Bell Atlantic Corp 

v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 1974, (2007).  Further, “[T]o survive a motion to 

dismiss [under Rule 12(b)(6)], a complaint must contain sufficient factual matter, accepted 

as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 129 S. Ct. 

1937, 1949 (2009).  “The court must accept as true all well-pleaded facts, liberally construe 

the pleadings, and make all reasonable inferences in favor of the plaintiff.”  Ruiz v. 

McDonnell, 299 F.3d 1173, 1181 (10th Cir. 2002), cert. denied, 123 S.Ct. 1908 (2003). 

Further, 

Counsel submits the bedrock of the Fed.R.Civ.P. 15 tolling statute is to accord 

adjudication on the merits of a case rather than technicalities; to wit:  
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The purpose of relation back is “to balance the interests of the defendant protected by 

the statute of limitations with the preference expressed in the Federal Rules of Civil 

Procedure in general, and Rule 15 in particular, for resolving disputes on their merits.”  

Krupski v. Costa Crociere S.p.A, 130 S.Ct. 2485, 2494 (2010). 

“The rationale of Rule 15(c) is that a party who has been notified of litigation 

concerning a particular occurrence has been given all the notice that statutes of limitations 

were intended to provide.”  Baldwin Cnty. Welcome Cntr. V. Brown, 466 U.S. 147, 149 n. 3 

(1984).  (The same general standard of notice applies regardless of whether a litigant seeks to 

add defendants, plaintiffs, or claims.  See, e.g., Fed.R.Civ.P.15 advisory committee’s note.). 

BRIEF IN SUPPORT 

A:  Regarding Plaintiffs’ Pendent State Claims 

 Plaintiffs have filed contemporaneously with this Response a Notice of Voluntary 

Dismissal of Pendent State Claims.  The voluntary dismissal of the pendent state claims is 

properly filed as Defendant Waters has not Answered the Second Amended Complaint nor 

has he filed a Fed.R.Civ.P. 56, Motion for Summary Judgment.  Fed.R.Civ.P. 41(A)(1)(a)(i).   

 

B:  Regarding Plaintiffs’ Federal Claims 

Plaintiffs’ Response to Defendant Waters’  

PROPOSITION I: 

“Plaintiffs’ Claims Against the Defendant are 

Barred by the Applicable Statutes of Limitations” 

 Defendant Waters’ argument and authorities regarding “relation back” as presented in 

his Motion to Dismiss [Doc. 32 p. 5, ¶ 3 – p. 7, ¶2] in response to the averments in Plaintiffs’ 

Unopposed Motion for Leave to File Second Amended Complaint and for Joinder of Parties 

[Doc. 23] pursuant to Fed.R.Civ.P 15(c) and upon which he rests his request for dismissal of 
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the Second Amended Complaint [Doc.25] were expressly overruled by the United States 

Supreme Court in Krupski v. Costa Crociere S.p.A, 130 S.Ct. 2485, 2494 (2010).– counsel 

requests Defendant Waters’ argument and authorities as they contradict the law be 

disregarded accordingly.
3
  

The United States Supreme Court specifically held in Krupski: 

1. Rule 15(c)(1)(C)(ii) asks what the prospective defendant knew or should have 

known during the Rule 4(m) period, not what the plaintiff knew or should have 

known at the time of filing her original complaint.  (Id. p. 8, ¶ 2);  Rule 

15(c)(1)(C) speaks generally of an amendment to a “pleading” that changes “the 

party against whom a claim is asserted,” and it therefore is not limited to the 

circumstance of a plaintiff filing an amended complaint seeking to bring in a new 

defendant.  (Id. fn. 3, p.9); 

2. [A] plaintiff may know generally what party A does while misunderstanding the 

roles that party A and party B played in the “conduct, transaction, or occurrence” 

giving rise to her claim.  …[U]nder these circumstances, she has made a “mistake 

concerning the proper party’s identity” notwithstanding her knowledge of the 

existence of both parties.  (Id. p. 9, ¶ 1); 

3. The only question under Rule 15(c)(1)(C)(ii), then, is whether party “A” knew or 

should have known that absent some mistake, the action would have been brought 

against him.  (Id. p. 10 ¶1); 

                         
3 Judgment of the 11

th
 Circuit Court of Appeals holding that Rule 15(c) was not satisfied because the plaintiff 

knew or should have known of the proper defendant before filing her original complaint and that relation back 

was not appropriate because the plaintiff had unduly delayed in seeking to amend (outside of the statute of 

limitations).  The United States Supreme Court reversed holding that relation back under Rule 15(c)(1)(C) 

depends on what the party to be added knew or should have known, not on the amending party’s knowledge or 

its timeliness in seeking to amend the pleading.  Wanda Krupski v. Costa Crociere, S.P.A., No. 09-337, 560 

U.S. __ (2010).  
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4. [R]epose would be a windfall for a prospective defendant who understood, or who 

should have understood, that he escaped suit during the limitations period only 

because the plaintiff misunderstood a crucial fact about his identity. (Id. p. 10, ¶ 3 

– p. 11, ¶  1); 

5. The Rule [15] plainly sets forth an exclusive list of requirements for relation back, 

and the amending party’s diligence is not among them.  Moreover, the Rule 

mandates relation back once the Rule’s requirements are satisfied; it does not 

leave the decision whether to grant relation back to the district court’s equitable 

discretion (Id. p. 13, ¶ 2); 

6. By its terms, Rule 15(a) gives discretion to the district court in deciding whether 

to grant a motion to amend a pleading to add a party or a claim.  As the contrast 

between Rule 15(a) and Rule 15(c) makes clear; however, the speed with which a 

plaintiff moves to amend her complaint or files an amended complaint after 

obtaining leave to do so has no bearing on whether the amended complaint relates 

back - As we explained, the question under Rule  15(c)(1)(C)(ii) is what the 

prospective defendant reasonably should have understood about the plaintiff’s 

intent in filing the original complaint against the first defendant.  (Id. p. 14, ¶¶1-

2); 

Defendant Waters has not challenged the plausibility of Plaintiffs’ Second Amended 

Petition [Doc. 25] and counsel submits the allegations therein must be taken as true by this 

Court (citation omitted).  Plaintiffs request this Court find Defendant Waters had 

“constructive notice” of this action within the Fed.R.Civ.P 4(m) period given the claims 

against him “clearly involved the same occurrence as the original claim” to wit:, the “events” 
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giving rise to the cause against the first named Defendants and with whom Plaintiffs claim 

certain officers of the Pawnee County Sheriff’s Office as well as the other recently added 

defendants acted in concert.  Kruspski, (p. 5, ¶ 3).   

Frankly, counsel submits Plaintiffs should not be disadvantaged by the filing of 

Defendant Waters Fed.R.Civ.P 8(c)(1) statute of limitations defense via Fed.R.Civ.P. 

12(b)(6) as they are possessed of knowledge presumably not in the possession of opposing 

counsel as discovery has not been triggered on behalf of Waters as it has been for the first 

named defendants with whom discovery has taken place and which supports the joinder of 

the recently added parties.  Counsel avers this is the conundrum presented by a party 

asserting a defense via Rule 12(b)(6) properly raised in a responsive pleading. 

The death of James Dylan Gonzales at the hands of law enforcement was well 

publicized.  There were multiple law enforcement agencies present at the scene some who 

are not proper parties to this suit and were not brought into this matter based upon the 

evidence adduced during discovery.  Such is not the case for Defendant Mike Waters in his 

official capacity as Sheriff of the Pawnee County Sheriff’s Department. 

Plaintiffs did not “shotgun” this case and sue everyone at the scene but realizing the 

seriousness of the allegations and the complexity of the issues presented herein - pled 

appropriately and should not now be penalized for initially suing only the municipal 

defendants when the equal status of the recently added parties was not elucidated until the 

receipt of the OSBI Report.  This is precisely the “mistake of identity” to which Krupski 

speaks. 

Additionally, Defendant Waters argues: 

[he] would clearly be prejudiced in defending claims of which he had 

no notice and which were first asserted against them three years after the 
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incident which gave raise [sic] to the filing of Plaintiff’s original complaint. 

Indeed, Plaintiffs’ claims of inadequate training and supervision necessarily 

implicate facts and circumstances which predate the underlying incident. Thus, 

Plaintiffs’ unreasonable delay in seeking to add Defendant Waters to this suit 

clearly works prejudice against Defendant Waters in defending this case on the 

merits.  Evidence regarding Plaintiffs’ claims against Defendant Waters may 

have been lost, witnesses may have moved on, and witnesses’ memories 

regarding these claims have lapsed or faded in the interim.  [Doc. 32, p. 6, ¶ - 

p. 7, ¶1]. 

 Defendant Mike Waters has been sued in his official capacity as the current Sherriff 

of the Pawnee County Sheriff’s Department with regard to the Monell claims inter alia 

asserted in the Second Amended Petition [Doc. 25].  Had Defendant Waters asserted the 

affirmative defense of statute of limitations within his responsive pleading thereby triggering 

discovery, he would certainly be in possession of the OSBI Report released under seal by this 

Court upon which Plaintiffs’ request for his joinder as well as other recently added 

defendants was based.  As previously presented by Plaintiffs, the information contained in 

that report – received subsequent to the December 12, 2012 date for adding parties pursuant 

to the Scheduling Order [Doc. 13] (also outside of the statute of limitations given the bedrock 

of the Fed.R.Civ.P. 15 tolling consideration) supports the addition of recently named 

Defendants, including Sheriff Waters as parties to this cause.   

The “prejudice” defendant claims; to wit:  “evidence regarding Plaintiffs’ claims 

against Defendant Waters may have been lost, witnesses may have moved on, and witnesses’ 

memories regarding these claims have lapsed or faded in the interim” [Doc. 32, p. 6, ¶ - p. 7, 

¶1] – is speculative at best until such time as he files his responsive pleading and triggers 

discovery.  Likewise, such events would equally prejudice Plaintiffs’ case and are more 
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appropriately addressed subsequent to discovery via a Fed.R.Civ.P. 56 filing.  Counsel 

undersigned is acutely aware in matters of civil litigation plaintiff bears the burden of proof. 

Plaintiffs’ respectfully submit the Fed.R.Civ.P 15 relation back test of balancing “the 

interests of the defendant protected by the statute of limitations with the preference expressed 

in the Federal Rules of Civil Procedure in general, and Rule 15 in particular, for resolving 

disputes on their merits” has not tipped in Defendant Waters’ favor.  Krupski v. Costa 

Crociere S.p.A, 130 S.Ct. 2485, 2494 (2010). 

The United States Supreme Court’s adoption of the 11
th

 Circuit’s holding in Krupski 

that “constructive notice” of an action within with Fed.R.Civ.P 4(m) is attributable to a 

recently added defendant when the claims against him “clearly involved the same occurrence 

as the original claim” is applicable to Defendant Waters insofar as notice of the action is 

concerned.  Presumably, as Defendant Waters has not Answered the Second Amended 

Complaint [Doc. 25] he is not yet in possession of the OSBI Report which supports his 

official capacity joinder; however, counsel submits Defendant Waters does not need the 

OSBI Report to remind him of his own presence at the death scene of James Dylan Gonzales.  

“The rationale of Rule 15(c) is that a party who has been notified of litigation 

concerning a particular occurrence has been given all the notice that statutes of limitations 

were intended to provide.”  Baldwin Cnty. Welcome Cntr. v. Brown, 466 U.S. 147, 149 n. 3 

(1984).  (The same general standard of notice applies regardless of whether a litigant seeks to 

add defendants, plaintiffs, or claims.  See, e.g., Fed.R.Civ.P.15 advisory committee’s note). 

[R]epose would be a windfall for a prospective defendant who understood, or who should 

have understood, that he escaped suit during the limitations period only because the plaintiff 

misunderstood a crucial fact about his identity. Krupski, p. 10, ¶ 3 – p. 11, ¶ 1.  Plaintiffs 
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submit all “misunderstood” facts regarding the defendants in the above styled and numbered 

cause were elucidated upon receipt of the OSBI Report. 

Further, plaintiffs submit suing each and every officer - of which there were many - 

present at the death scene of James Dylan Gonzales without evidence upon which to make a 

good faith decision thereon - would have been improper as a matter of law and abuse of 

process.  Counsel judiciously and carefully contemplated the parties to be added to this suit 

once the OSBI Report was received given the magnitude of the content therein and in light of 

the complexity of the relationship between the Pawnee County Sheriff’s Office, the City of 

Pawnee and Pawnee Nation Tribal Police and requested joinder accordingly based thereon.   

“A plaintiff may know generally what party A does while misunderstanding the roles 

that party A and party B played in the ‘conduct, transaction, or occurrence’ giving rise to 

her claim . . .The only question under Rule 15(c)(1)(C)(ii), then, is whether party A knew or 

should have known, that absent some mistake, the action would have been brought against 

him.”  United States Supreme Court, Wanda Krupski v. Costa Corciere, S.p.A. (2010). 

Defendant Mike Waters was present at the death scene of James Dylan Gonzales and 

noticed as to the occurrence giving rise to this cause of action.  Certainly, he knew or should 

have known he was subject to suit as Sheriff of the Pawnee County Sheriff’s Office. 

CONCLUSION 

Counsel submits the criteria for relation back has been met in accordance with the 

Federal Rules of Civil Procedure as they pertain to the tolling consideration of Rule 15 and 

the jurisprudence of the United States Supreme Court and the Tenth Circuit Court of Appeals 

thereon.  As such, Defendant Mike Waters is properly before this Court. 
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WHEREFORE, the foregoing having been offered in objection to Defendant Mike 

Waters request for dismissal of the claims as set forth against him in the Second Amended 

Complaint [Doc.25] pursuant to Fed.R.Civ.P. 8(c)(1) “statute of limitations” via Fed.R.Civ.P 

12(b)(6), for “failure to state a claim upon which relief can be granted” - Plaintiffs request 

Defendant Mike Waters’ Motion to Dismiss [Doc. 32] be denied. 

 

Dated this 20
th

 day of May, 2013. 

 

Respectfully submitted, 

 

s/ Scott L. Tully    

Scott L. Tully, OBA No. 13606 

Tully Law Firm 

2017 South Elm Place, Suite 108 

Broken Arrow, Oklahoma 74012 

918/872-8880 telephone 

scott@tullylawfirm.net electronic mail 

 

Matthew J. Smith, Ohio Bar No. 6788 

Smith, Rolfes & Skavdahl Co., LPA 

Admitted Pro Hac Vice 

600 Vine Street, Suite 2600 

Cincinnati, Ohio 45202 

513/579-0080 telephone 

msmith@smithrolfes.com electronic mail 

 

Gina Ann Cowley, OBA No. 18928  

2017 South Elm Place, Suite 108 

Broken Arrow, Oklahoma 74012 

918/770-6967 telephone 

gina@ginaanncowley.com electronic mail 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on May 20, 2013, Plaintiffs’ Response to Defendant Mike 

Waters’ Motion to Dismiss was filed electronically with Clerk of Court for the United States 

District Court for the Northern District of Oklahoma using the ECF System. Notice of this 

filing will be sent to the following parties by operation of the Court’s electronic filing 

system. Parties may access this filing through the Court’s system: 

 

David L. Weatherford OBA No. 9409 

Birmingham, Morley, Weatherford & Priore, P.A. 

Attorney for Defendants Calvin Brown(3); City of Pawnee(4) and Herb Adson (5); 

davidweatherford@sbcglobal.net email 

 

Chris J. Collins, OBA No. 1800 

Jamison C. Whitson, OBA. No. 18490 
Collins, Zorn & Wagner, P.C. 

Attorneys for Defendant Mike Waters (7) 

ccollins@czwglaw.com email 

jwhitson@czwglaw.com email 

 

 

 

s/ Scott L. Tully    

Scott L. Tully  
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