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UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH 

 
 

MARY BENALLY, et al.,   : PLAINTIFFS’ SURREPLY TO  
       DEFENDANTS’ MOTION TO REQUIRE  
 Plaintiffs,    : JOINDER OF ADDITIONAL PARTIES 
         
vs.      : Case No. 2:12-cv-00275—DN 
 
GARY R. HERBERT, et al.,   : Hon. David Nuffer, District Judge 
 
 Defendants.    : Hon. Evelyn J. Furse, Magistrate Judge 

 
 

 Plaintiffs, through counsel John Pace, Scott W. Hansen, and Stewart Gollan, pursuant to 

the parties’ stipulation, Doc. # 25, hereby file this surreply in opposition to Defendants’ Motion 

and Memorandum to Require Joinder of Additional Parties, Doc. # 20.  

 Defendants argue that the United States Constitution, article I, § 8, cl. 1 (the spending 

clause), and Printz v. United States, 521 U.S. 898 (1997) (holding that the Brady Act’s 

requirement of mandatory background checks violates the Tenth Amendment), are relevant to its 
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claim that the United States is a necessary party. Defendants assert that, pursuant to the spending 

clause, Utah has validly withdrawn its consent to continue administering the Utah Navajo Trust 

Fund (UNTF), notwithstanding federal law, which, on its face, provides Utah no such option. See 

47 Stat. 1418 (1933), as amended by Pub.L. No. 90-306, 82 Stat. 121 (1968) (hereinafter “the 

1933 Act”). Defendants assert the Tenth Amendment prohibits any interpretation of the 1933 Act 

that would require Utah to continue administering the UNTF after purporting to withdraw its 

consent. Defendants speculate that such a result before this Court might somehow subject them 

to some sort of sanction or contrary action by the federal government; and, therefore, the United 

States must be a party herein. Plaintiffs offer four points in response. 

 First and foremost, these constitutional concerns are completely irrelevant to whether 

Plaintiffs must join the United States. In fact, the federal court rules require that Defendants give 

the United States notice that Defendants are challenging the constitutionality of a federal statute. 

F.R.Civ.P. 5.1(a)(1). Moreover, Defendants, as potential third-party plaintiffs, remain free to file 

and serve a complaint upon the United States, as a potential third-party defendant, seeking, for 

example, declaratory judgment regarding the 1933 Act’s constitutionality. F.R.Civ.P 14(2). 

Neither the spending clause nor Printz can be read as shifting that burden upon Plaintiffs. 

 Second, as Plaintiffs are prepared to brief in more detail, Defendants’ spending clause 

argument is without merit. The 1933 Act was passed pursuant to congress’s broad plenary 

authority under the Indian Commerce Clause. U.S. Const., Art. 1, § 8, cl. 3. The Indian 

Commerce Clause does not require a state’s consent. Specifically regarding Defendants’ 

argument, Utah consented to the 1933 Act’s conditions no later than 1959. Defendants have yet 

to cite any legal authority to suggest that Utah’s consent may be withdrawn absent a change in 

federal law.   
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 Third, the 1933 Act poses no threat to Utah’s sovereignty, and thus does not violate the 

Tenth Amendment. Utah need not expend a penny of its own resources in exchange for tens of 

millions of dollars intended to help Utah’s most impoverished citizens. Absent the 1933 Act, 

Utah would not have received these millions of dollars to expend for the benefit of Utah’s most 

impoverished citizens. Utah enjoys broad discretion about how to administer this financial 

windfall. If anything, the 1933 Act tilts the federal-state sovereignty balance towards Utah, and 

away from the federal government. 

 Finally, Plaintiffs urge that this Court avoid rendering what effectively would be an 

advisory opinion regarding Defendants’ spending clause and Tenth Amendment concerns in the 

course of adjudicating a joinder motion. Defendants have raised these constitutional concerns 

merely as an incident to their joinder motion. The constitutional concerns have not been pled as a 

defense, nor have they been directly raised by motion. Adjudication of such claims should occur 

only after they’ve been properly placed before the court, and Defendants have provided notice of 

their arguments to the United States pursuant to rule 5.1. 

 
CONCLUSION 

 Defendants’ constitutional claims are irrelevant to their joinder motion. Defendants—not 

Plaintiffs—are required to notify the United States of any such claim, thereby allowing the 

United States to intervene. Which, if the United States chooses not to intervene, will estop it 

from complaining later on.  

 Further, Utah’s constitutional claims are without merit. Once they are properly before this 

court, Plaintiffs are prepared to establish their lack of merit. 
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 Wherefore, Plaintiffs respectfully request that Defendants’ joinder motion be denied 

because: 

 1.  The named plaintiffs are merely seeking to require that Defendants comply with 

federal law. No person has legal standing to urge that Utah do otherwise. The named plaintiffs 

are not asking Defendants to exercise their discretion in any way that might conceivably favor 

one beneficiary or group of beneficiaries at the expense of other beneficiaries.  

 2. Plaintiffs need not join the United States. Defendants’ fear that the United States 

might somehow whipsaw Defendants merely for abiding by a decision of a federal court is 

wildly speculative. Particularly regarding Utah’s constitutional concerns, Defendants must notify 

the United States of such claim. Utah may also implead the United States as a third-party 

defendant.  

Dated this 28th day of May, 2014. 

      Lewis, Hansen, Waldo, Pleshe, Flanders LLC 
      Utah Legal Clinic 

     Attorneys for Plaintiffs 
 

        /S/ John Pace     
       __________________________________ 
      JOHN PACE 
      SCOTT W. HANSEN 
      STEWART GOLLAN  
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