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UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

MARY BENALLY; TERRANCE LEE; and
MARIETTA TOM; Beneficiaries of the Utah
Navajo Trust Fund,

Plaintiffs,

vs. 

GARY R. HERBERT, Utah Governor, in his
official capacity; KIMBERLY K. WOOD, Exec.
Dir., Utah Admin. Serv., in her official capacity;
JOHN REIDHEAD, CPA, Dir., Utah Div. of
Finance, in his official capacity; CRAIG
BUXTON, Dir., Utah Div. of Facilities, Constr.,
and Mgt., in his official capacity; TONY DAYISH,
Adm., Utah Navajo Royalty Holding Fund, in his
official capacity; STATE OF UTAH,

Defendants.

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO REQUIRE JOINDER

OF ADDITIONAL PARTIES

Case: 2:12-cv-00275 DB

Hon. David Nuffer, District Judge

The Defendants above-named, by and through their attorney of record, Thom D. Roberts,

Assistant Utah Attorney General, hereby submit their Reply In Support of Motion to Require

Joinder of Additional Parties: 
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NATURE OF THE CASE

Plaintiffs are three beneficiaries of what the Tenth Circuit held was a discretionary trust

created by the federal government.  Pelt v. Utah , 104 F.3d 1354, 1544 (10  Cir. 1996).  Theseth

three Plaintiffs brought this suit claiming that the Defendants violated the federal act creating the

trust and for breach of fiduciary obligations.  Plaintiff’s Memorandum Opposing Motion to

Require Joinder of Additional Parties, Doc. 22, pp. 2, ¶ 3.  The Plaintiffs’ claims are based upon

the State of Utah resigning as trustee and informing the federal government that it was no longer

consenting to perform the functions of trustee or the trust.  Complaint, Doc. 2, pp. 9, ¶¶ 35 and

37.  Plaintiffs claim that their action is “to force Trustee Utah merely to comply with federal

law.”  Plaintiff’s Memorandum Opposing Motion to Require Joinder of Additional Parties, Doc.

22, pp. 8.

Defendants claim that in resigning as trustee and in withdrawing its consent to act as

trustee that they are in compliance with federal law and cannot be forced to undertake these

duties as trustee either by the federal government or by the beneficiaries.  Congress in creating

this trust was acting under the Spending Clause of the United States Constitution, U.S.

Constitution, Article 1, § 8, Clause 1.  As stated in National Federation of Independent Business

v. Sebelius, 132 S.Ct. 2566, 2601 (2012): 

We have long recognized that Congress may use this power
[Spending Clause] to grant federal funds to the States, and may
condition such a grant upon the State’s taking certain actions that
Congress could not require them to take.

(Internal quotations and citations omitted).  Congress’s power under the Spending Clause

requires the State’s consent, as the Spending Clause authority is in the nature of a contract:
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The legitimacy of Congress’s exercise of the spending power “thus
rests on whether the State voluntarily and knowingly accepts the
terms of the ‘contract.” [Penhurst State School and Hospital v. 
Halderman, 451 U.S. 1, 17, (1981)].  Respecting this limitation is 
critical to ensuring that Spending Clause legislation does not 
undermine the status of the States as independent sovereigns in our
federal system.

Sebelius, 132 S. Ct. at 2602.  Since Utah has withdrawn its consent to act as trustee or undertake

the trust’s obligations, Congress has no authority to require the State to continue as trustee or

undertake the trust obligations.  Utah is thus in compliance with federal law and no longer has

any duty to act as trustee under federal law.

Any claim that Congress was acting under an authority other than the Spending Clause

would not lead to a different result.  Requiring the State or its officers to conduct, operate, or

enforce a federal government program or duty is also unconstitutional without the State’s

consent:

We held in [New York v. United States, 505 U.S. 144, (1992)] that
Congress cannot compel the States to enact or enforce a federal
regulatory program.  Today we hold that Congress cannot
circumvent that prohibition by conscripting the State’s officers
directly.  The Federal Government may neither issue directives
requiring the States to address particular problems, nor command
the State’s officers, or those of their political subdivisions, to
administer or enforce a federal regulatory program.  It matters not
whether policymaking is involved, and no case-by-case weighing
of the burdens or benefits is necessary; such commands are
fundamentally incompatible with our constitutional system of dual
sovereignty.

Printz v. United States, 521 U.S. 898, 935 (1997).

A final point which may need to be resolved after all the appropriate parties are before the

Court is that the State of Utah and its officers have 10  and 11  Amendment immunity from suitsth th
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such as this, see Mescalero Apache Tribe v. State of New Mexico, 131 F.3d 1379, 1384-5, (10th

Cir. 1997).

PLAINTIFFS MAY ONLY ASSERT THEIR OWN RIGHTS AND INTERESTS

These three Plaintiffs make some claim that they “represent” the interests of all the

beneficiaries to the trust.  Plaintiff’s Memorandum, Doc. 22, pp. 8.  However, generally

speaking, Plaintiffs may only assert their own legal rights and interests, not those of others. 

Warth v. Seldin, 422 U.S. 490, 499 (1979).  This action is not brought as a class action, nor is

there any indication of authority for the proposition that these three Plaintiffs “represent” all of

the beneficiaries to the trust.  Further, there is no claim, indication, or evidence that all of the

beneficiaries of the trust agree with the Plaintiffs and their position taken here – that the State of

Utah is not in compliance with federal law.  The Plaintiffs must be considered to be representing

only their own individual, separate interests.

This is also of concern regarding the potential binding or precedential effect of any ruling. 

As was held in 2008 Pelt case, Pelt v. Utah, 539 F.3d 1271 (10  Cir. 2008), the beneficiaries thatth

sued in Pelt were not precluded by the judgments in the previous district court cases involving

the trust, Sakezzie v. Utah Indian Affairs Commission, 198 F.Supp.218 (D. Utah 1961), Sakezzie

v. Utah Indian Affairs Commission, 215 F.Supp.12 (D. Utah 1963), United States V. Jim, 409

U.S. 80 (1972), and Bigman v. Utah Navajo Development Council, Case No. C 77-0031.  The

Tenth Circuit based its decisions on the fact that those prior cases were not class action lawsuits

nor were there any other bases on which to apply a non-party preclusion doctrine making a ruling

in a case to which they were not a party binding on them.  Pelt, 539 F.3d at 1291.  Similarly here,
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all of the other beneficiaries besides these Plaintiffs are not parties to litigation, are not

represented in the litigation, and are not being heard.  Thus, they will not be bound by any ruling

or judgment in this case.

THE OTHER BENEFICIARIES ARE NECESSARY PARTIES 

The other beneficiaries are persons who are required to be joined if feasible under Rule

19, Federal Rules of Civil Procedure.  Specifically, the other beneficiaries are persons who claim

an interest relating to the subject matter of the action and are so situated that disposal of the

actions in the persons’ absence may either as a practical matter impair or impede their ability to

protect their interests or may leave the State Defendants subject to a substantial risk of incurring

multiple or otherwise inconsistent obligations.

As this litigation concerns who, if anyone, is trustee over the trust and has obligation to

the beneficiaries, all the beneficiaries are interested in this litigation.  The case may also involve

questions whether the State has violated its fiduciary duties to each of the beneficiaries.  There is

no evidence or indication that all of the beneficiaries are of a similar mind or take the same

position as these three beneficiaries.  Other beneficiaries may well have different views whether

the State is in compliance with federal law or whether it has violated any fiduciary duties owing

to them.  A ruling here may substantially impact the interests of those other beneficiaries without

their being able to be a party or make their positions known.  This is especially true if, as

Plaintiffs claim, these Plaintiffs “represent” all beneficiaries and that those other beneficiaries are

bound by any determination in this case.  

Reply Memorandum In Support of Motion to Require Joinder of Additional Parties
Case No. 2:12-cv-00275
Page 5

Case 2:12-cv-00275-DN-EJF   Document 23   Filed 05/09/14   Page 5 of 10



If the Plaintiffs were to prevail, and the State were ordered to re-undertake the duties of

trusteeship, there is no longer a state mechanism for the State to do that.  The Legislature

repealed the prior process and there is no program in place to perform those fiduciary duties. 

Therefore, there may well be further litigation and court orders with regard to the manner in

which the trustee duties shall be undertaken and performed, which will directly affect the

interests of all of the beneficiaries, not just these three.  Any order or directive regarding such a

process would as a practical matter impede the other beneficiaries from asserting their rights and

interests in the establishment of the trustee obligations, adding further reason that they are

necessary parties in this litigation.

There is also a substantial risk of multiple or otherwise inconsistent obligations of the

State of Utah and these Defendants.  When the Defendants prevail in this litigation, and the Court

rules that the State of Utah is in compliance with State law, three other beneficiaries may then

bring the same or a similar lawsuit thereafter.  They would not be bound by the determination

here, see Pelt (2008), Supra, and the other Federal District Court Judge would not be bound by

the decision here either.  Such would also be the case if the Court ruled in favor of these

Plaintiffs and three other Plaintiffs brought an action to have the State declared in compliance

with federal- there is no binding or preclusive effect of any ruling here.  See United States v.

Mendoza, 464 U.S. 154, 159-60 (non-mutual collateral estoppel not assertable against the

government).

Other beneficiaries or, as indicated below, the federal government, could bring an action

against the State without any binding or preclusive effect of a decision here, yielding conflicting
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results and conflicting obligations of the State Defendants.  Based upon the significant interests

of all of the beneficiaries, not just these beneficiaries, and the possibility of multiple lawsuits

with different results, all of the beneficiaries are persons that should be joined in this action

pursuant to Rule 19.  The Court should therefore order these Plaintiffs to join them as parties in

this matter.

THE FEDERAL GOVERNMENT IS A NECESSARY PARTY

The federal government and Congress created this trust and made the State of Utah

trustee.  Pelt v. State of Utah, 104 F.3d, 1534, 1544 (10  Cir. 1996).  The federal governmentth

clearly has an interest in the maintenance of the trust and whether its designated trustee continues

as the trustee.  Further, this is not a private trust created by private parties; rather, this is a

governmental program/trust created by the federal government establishing the State of Utah as

the trustee to accomplish federal objectives.  A ruling by the Court that the State of Utah has

resigned from the trust and/or withdrawn its consent and the federal government is precluded

from forcing the State to undertake the obligations may impair or impede the federal government

from protecting its interests that the trust continue to operate and that the oil royalties be used for

the benefit of the Utah Navajos.  A ruling going the other way would also significantly impact

the federal government in its operation of the program.  Further, there is no indication at this

point what the federal government’s position is- whether it thinks it has the authority to require

the State of Utah to perform these trust duties without the State’s consent or whether it

recognizes Utah’s actions.
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To the extent that the federal government is bound by any determination in this Court

without it being party, such would as a practical matter impair or impede the federal

government’s ability to protect their interests in this matter.  To the extent that the federal

government is not bound by the ruling here, it may subject the State of Utah and the State’s

Officers to multiple or inconsistent obligations as the federal government could file its own suit

after this one, and neither the State nor the federal government would be bound by the

determination here.  Pelt (2008), Supra, Mendoza, Supra. 

Based upon the federal government’s unique interests and as creator of the trust, and the

federal program and objectives that are to be accomplished by this trust, the federal government

has substantial interests herein and the ruling in this case may impair or impede their ability to

protect those interests.  Further, the State may well be subject to multiple or inconsistent

obligations by further suits brought by the federal government or others in connection with the

trust duties.  The federal government is thus a person required to be joined under Rule 19 and the

Court should direct the Plaintiffs to join the federal government as a party.

CONCLUSION

The Court should determine that the other beneficiaries to the trust, besides the three

named Plaintiffs, are persons required to be joined under Rule 19 and the Plaintiffs should be 
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directed to join them all as parties.  Further, the Court should determine that the federal

government is a person required to be joined under Rule 19 and require the Plaintiffs to join the

federal government as a party.

DATED this           day of May, 2014.

SEAN D. REYES
Utah Attorney General

 /s/Thom D. Roberts                            
THOM D. ROBERTS
Assistant Attorney General
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CERTIFICATE OF SERVICE

This is to certify that copies of the foregoing REPLY MEMORANDUM IN SUPPORT

OF MOTION TO REQUIRE JOINDER OF ADDITIONAL PARTIES was served by

electronically filing the foregoing with the Clerk of the Court using the CM/ECF system which

will send notification of such filing to the following:

John P. Pace 
Lewis Hansen Waldo Pleshe & Flanders LLC 
8 E Broadway #410 
Salt Lake City, Ut 84111 
jpace@lhwplaw.com

 /s/ Sherri L. Cornell                                     
Legal Secretary
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