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UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

MARY BENALLY; TERRANCE LEE; and
MARIETTA TOM; Beneficiaries of the Utah
Navajo Trust Fund,

Plaintiffs,

vs. 

GARY R. HERBERT, Utah Governor, in his
official capacity; KIMBERLY K. WOOD, Exec.
Dir., Utah Admin. Serv., in her official capacity;
JOHN REIDHEAD, CPA, Dir., Utah Div. of
Finance, in his official capacity; CRAIG
BUXTON, Dir., Utah Div. of Facilities, Constr.,
and Mgt., in his official capacity; TONY DAYISH,
Adm., Utah Navajo Royalty Holding Fund, in his
official capacity; STATE OF UTAH,

Defendants.

MOTION AND MEMORANDUM
TO REQUIRE JOINDER OF

ADDITIONAL PARTIES

Case: 2:12-cv-00275 DB

Hon. David Nuffer, District Judge

MOTION

The Defendants above-named, by and through their attorney of record, Thom D. Roberts,

Assistant Utah Attorney General, pursuant to the provisions of Rule 12(b) and Rule 19 of the

Federal Rules of Civil Procedure, hereby move the Court for an Order requiring the Plaintiffs to
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join as necessary parties all the beneficiaries, and not just the plaintiff beneficiaries, of the

alleged trust that is the subject matter of this litigation, and also to join the United States

Government, creator of the trust.  This Motion is made upon the grounds and for the reasons that

in those persons’ absence the Court cannot accord complete relief amongst the existing parties,

that those persons and entities claim an interest relating to the subject matter of this action and

this action either may as a practical matter impede or impair their ability to protect those claimed

interests or leave these Defendants subject to substantial risk of incurring multiple or otherwise

inconsistent obligations and as more fully set forth in the Memorandum herein.  The Defendants

further request that upon the failure of the Plaintiffs to join those additional parties, this matter

should be dismissed.

MEMORANDUM

Rule 19 (a) (1), Federal Rules of Civil Procedure, provides: 

A person who is subject to service of process and whose joinder will not deprive the
court of subject-matter jurisdiction must be joined as a party if:

(A)  in that person’s absence, the court cannot accord complete relief among
existing parties; or

(B)  that person claims an interest relating to the subject of the action and is so
situated that disposing of the action in the person’s absence may:

(I) as a practical matter impair or impede the person’s ability to protect the
interest; or

(ii) leave an existing party subject to a substantial risk of incurring double,
multiple, or otherwise inconsistent obligations because of the interest.

The Supreme Court long ago described necessary parties as those who will allow court to “finally

determine the entire controversy, and do complete justice, by adjusting all the rights involved in
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it.”  Shields v. Barrow, 58 U.S. 130, 139, (1854).  Persons who should be joined are those that

“claim an interest” in the subject of the action, not necessarily those who actually possess an

interest.  Davis v. United States of America, 192 F.3d 951, 958-9 (10th Cir. 1999).  Legally

protected interest “can be construed to exclude only those claimed interests that are ‘patently

frivolous.’”  Shermeon v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992).  All of the

beneficiaries, not just the named Plaintiff beneficiaries, plus the federal government are persons

and entities who should be joined under Rule 19.

Federal Law directs the State of Utah to use 37.5% of the royalties paid on oil and gas

extracted from certain portions of the Navajo Reservation for the heath, education, and general

welfare of the Navajo residing in San Juan County, Utah.  47 Stat. 1418 (March 1, 1933), as

amended by Public Law 90-306, 82 Stat. 121 (1960).  The Tenth Circuit Court in Pelt v. State of

Utah, 104 F.3d 1534, 1544 (10th Cir. 1996), held that these various laws created “a discretionary

trust for the benefit of the San Juan Navajos with the State of Utah as trustee and the 37.5%

royalties as the res.”  In 2008, the State of Utah resigned as trustee of that trust.

The Plaintiff beneficiaries brought this suit against the various State Defendants

challenging the State’s resignation as trustee.  They seek declaratory and injunctive relief

requiring the State to take up again the trust duties imposed by the federal government in the

federal laws.  The Plaintiff beneficiaries have sued as “beneficiaries’- they make no separate

allegation with regard to their unique or special injury nor make any claim other than as

beneficiaries.  Under Rule 19, the remaining beneficiaries as well as the federal government are

necessary parties and should be joined in this action.
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The federal government has an interest in this litigation.  The federal government created

this revenue stream and program to assist the Navajo who live in San Juan County, Utah with

37.5% of the oil royalties that come off that portion of the reservation .  The federal government1

is interested in seeing its laws enforced (the statute directs the State of Utah to act as trustee) and

in seeing that the program is operational and ongoing and that the specified Navajo receive the

benefits.  With the State of Utah resigning as trustee, the purposes of the trust and the federal law

are not being fulfilled.  This litigation seeks to determine whether the State of Utah can resign as

trustee and what will happen next with the trust and the federal law; thus full relief cannot be

granted without the federal government being a party.  Further, this action may as a practical

matter impair or impede the federal government’s ability to protect its interests and may subject

the State to multiple or inconsistent obligations based upon future litigation if the federal

government is not made a party now.

All the beneficiaries of the trust in the federal law are interested in this suit.  The Plaintiff

beneficiaries claim an interest in bringing the action but all their allegations apply with equal

force to all the other beneficiaries as well as the Plaintiffs.  Further, in the absence of the other

beneficiaries being parties, the State may be subjected to additional or inconsistent obligations

because of future claims by those other non-party beneficiaries.  The Tenth Circuit explicitly

noted and held that decisions in prior actions against the State for accounting and other relief

under the trust did not protect the State from similar claims in other actions, and that the State

 The remaining 62.5% of the oil royalties go to the Navajo Nation.1
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could not benefit from those rulings, because all of the beneficiaries had not been parties to those

previous decisions.  See Pelt vs. State of Utah, 539 F.3d 1271 (10th Cir. 2008).

The Court in this case will not only end up deciding the effect (if any) of the resignation

as trustee by the State of Utah, but also how the federal program and trust will operate, and under

what authority, in the future.  Utah altered its statutory provisions on the State’s operation of the

trust in connection with resigning as trustee.  If this Court were to strike down that statutory

change (on the basis that the State could not withdraw or resign as trustee), there will need to be

litigation and/or a decision as to how the State will operate the federal program/trust in the

absence of controlling State statutory provisions.  Those determinations will need to include a

determination as to eligibility for monies, criteria for awarding monies to beneficiaries, and other

matters.  Without all of the beneficiaries and the federal government being parties, the Court will

be unable to “accord complete relief among existing parties.”  Further, the Court decision

without the other beneficiaries and the federal government being parties will also as a practical

matter impair or impede the other beneficiaries and the federal government’s ability to protect

their interests as well as potentially subjecting the State of Utah to double or inconsistent

obligations because of future litigation.  For these reasons “[a]s a general rule, all [the]

beneficiaries are persons needed for just adjudication of an action to remove trustees and require

an accounting or restoration of trust assets.” Walsh vs. Centeio, 692 F.2d 1239, 1243 (9th Cir.

1982).  A similar analysis and conclusion regarding who are necessary parties would apply if the

Court were to uphold the State of Utah’s resignation as trustee.  
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The remaining beneficiaries under the trust, not just the Plaintiff beneficiaries, are

persons required to be joined if feasible under rule 19.  In addition, the federal government is also

such an entity to be required to be joined if feasible.  This Court should grant the Defendants’

Motion and enter an order requiring the Plaintiffs to join as parties the other beneficiaries under

the trust as well as the federal government.  In the absence of such joinder, this Court should

order the case dismissed pursuant to Rule 12(b), Federal Rules of Civil Procedure.

DATED this    25    day of March, 2014.

SEAN D. REYES
Utah Attorney General

 /s/Thom D. Roberts                                     
THOM D. ROBERTS
Assistant Attorney General
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CERTIFICATE OF SERVICE

This is to certify that copies of the foregoing MOTION AND MEMORANDUM TO

REQUIRE JOINDER OF ADDITIONAL PARTIES was served by electronically filing the

foregoing with the Clerk of the Court using the CM/ECF system which will send notification of

such filing to the following:

John P. Pace 
Lewis Hansen Waldo Pleshe & Flanders LLC 
8 E Broadway #410 
Salt Lake City, Ut 84111 
jpace@lhwplaw.com

 /s/  Simone Rudas                                     
Legal Secretary
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