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UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 

 

 

MARY BENALLY; TERRANCE LEE; : VERIFIED COMPLAINT FOR      

and MARIETTA TOM; Beneficiaries of   PROSPECTIVE INJUNCTIVE RELIEF 

the Utah Navajo Trust Fund,   :  

        

 Plaintiffs,    :   

         

vs.      :  

 

GARY R. HERBERT, Utah Governor, in  :  

his official capacity; KIMBERLY K.      

WOOD, Exec. Dir., Utah Admin. Serv., in : 

her official capacity; JOHN REIDHEAD,  

CPA, Dir., Utah Div. of Finance, in his : 

official capacity; CRAIG BUXTON, Dir.,  

Utah Div. of Facilities, Constr., and Mgt., : Case No. 2:12-cv-00275—DB   

in his official capacity; TONY DAYISH,  

Adm., Utah Navajo Royalty Holding  :  Hon. Dee V. Benson, District Judge 

Fund, in his official capacity;  STATE OF    

UTAH,     : 

  

 Defendants.    : 

 

 

 PLAINTIFFS, through counsel, hereby allege and complain as follows: 
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INTRODUCTION 

1. The State of Utah is required by federal law to receive 37 ½% of royalties paid on 

oil and gas extracted from certain portions of the Navajo Reservation that extend into San Juan 

County, Utah.  These royalties are to be placed into the Utah Navajo Trust Fund (“NTF”).   

2. Utah is required by federal law to manage, and disperse funds from the NTF for 

the “health, education and general welfare” of the Navajo who reside in San Juan County, Utah.  

These Navajo are NTF “beneficiaries.”  These royalty proceeds do not belong to Utah, or to the 

Navajo Nation.  They are intended for the benefit of the NTF beneficiaries. 

3. Where, as here, the instrument creating a trust fund does not define the process by 

which a trustee may voluntarily resign, any such trustee must petition a court for permission to 

resign.  Under no circumstances may a trustee who seeks to resign do so until a successor trustee 

is in place, able and willing to carry out the terms of the trust so as to avoid violation of strict and 

exacting fiduciary obligations a trustee always owes to beneficiaries.     

4. Notwithstanding these obligations imposed by federal common and statutory law, 

Defendants herein have purportedly resigned as NTF trustee.  State statutory authority for 

expending NTF funds for the health, education and general welfare of NTF beneficiaries was 

gradually restricted from 2008 until January 1, 2012, after which, almost every such expenditure 

was strictly forbidden by state law.   

5. The royalty proceeds now sit in a holding fund even though federal law does not 

authorize the defendants‟ resignation as NTF trustee; no court has granted the defendants 

permission to resign as NTF trustee; and, no successor trustee of the NTF has been named.    

6. Utah NTF administrators are violating federal law and, in the process, causing 

irreparable harm to thousands of beneficiaries for whom the NTF has historically operated to 
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build safe and affordable housing; bring electricity to existing homes; develop critical water 

sources for people, crops and livestock; provide business opportunities in southeastern Utah; 

supplement college tuition and costs; promote safety and stability in communities and families; 

and, meet the beneficiaries‟ many additional health, educational, economic, transportation and 

humanitarian needs.  

7. Plaintiffs, as NTF beneficiaries, are suing individual Defendants, as NTF 

administrators, for breach of trust pursuant to federal statutory and common law, and also 

pursuant to the civil rights statute, 42 USC § 1983.  Defendant State of Utah, expressly named as 

NTF trustee by 47 Stat. 1418 (March 1, 1933), as amended by Public Law 90-306, 82 Stat. 

121(1968), is sued for breach of trust pursuant to federal statutory and common law.   

8. Plaintiffs are seeking a permanent injunction that requires Defendants to resume 

administration of the NTF in compliance with the terms of the trust, and federal common and 

statutory law.  Plaintiffs may also seek a preliminary injunction requiring Defendants to comply 

with federal statutory and common law so as to avoid irreparable harm during the pendency of 

this litigation.  Plaintiffs are not seeking any personal benefit separate from or in addition to the 

relief all NTF beneficiaries will receive when Defendants cease violating federal law.   

9. Plaintiffs also seek reimbursement of attorney fees and costs reasonable incurred 

by being forced to bring this lawsuit, pursuant to the Court‟s equitable jurisdiction, clearly 

established precedent involving the NTF, and pursuant to 42 USC § 1988.   

PARTIES 

10. Plaintiff Mary Benally is a Navajo, is a resident of San Juan County, Utah, and is 

a beneficiary of the NTF.  Her rights and obligations as a NTF beneficiary are identical to all 

other NTF beneficiaries because the NTF is a common fund.  As a NTF beneficiary, Ms. Benally 
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is eligible to receive benefits from the NTF.  As a beneficiary, Ms. Benally‟s recognized rights in 

the NTF are being violated by Defendants‟ breaches of trust and violations of federal law 

complained of herein.  As a NTF beneficiary, Ms. Benally enjoys legal standing to bring suit to 

enforce the trust and to prevent ongoing breaches of trust.   

11. Plaintiff Terrance Lee is a Navajo, is a resident of San Juan County, Utah, and is a 

beneficiary of the NTF.  His rights and obligations as a NTF beneficiary are identical to all other 

NTF beneficiaries because the NTF is a common fund.  As a NTF beneficiary, Mr. Lee is 

eligible to receive benefits from the NTF.  As a beneficiary, Mr. Lee‟s recognized rights in the 

NTF are being violated by Defendants‟ breaches of trust and violations of federal law 

complained of herein.  As a NTF beneficiary, Ms. Benally enjoys legal standing to bring suit to 

enforce the trust and to prevent ongoing breaches of trust. 

12. Plaintiff Marietta Tom is a Navajo, is a resident of San Juan County, Utah, and is 

a beneficiary of the NTF.  Her rights and obligations as a NTF beneficiary are identical to all 

other NTF beneficiaries because the NTF is a common fund.  As a NTF beneficiary, Ms. Tom is 

eligible to receive benefits from the NTF.  As a beneficiary, Ms. Tom‟s recognized rights in the 

NTF are being violated by Defendants‟ breaches of trust and violations of federal law 

complained of herein.  As a NTF beneficiary, Ms. Tom enjoys legal standing to bring suit to 

enforce the trust and to prevent ongoing breaches of trust. 

13. Defendant Gary R. Herbert, the Governor of Utah, is sued in his official capacity 

for prospective injunctive relief for actions taken under color of state law that violate the rights 

granted under federal law to NTF beneficiaries.  The Utah governor is ultimately responsible and 

accountable for ensuring state executive branch officials comply with the law, particularly the 

federal common and statutory law creating and governing management of the NTF.  The Utah 
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governor must also ensure compliance with state laws that, regarding the NTF, mandate violation 

of federal statutory and common law. 

14. Defendant Kimberly K. Wood, the Executive Director of the Utah Department of 

Administrative Services (“DAS”), is sued in her official capacity for prospective injunctive relief 

for actions taken under color of state law that violate the rights granted under federal law to NTF 

beneficiaries.  The DAS executive director is ultimately responsible for managing and expending 

certain NTF moneys as directed, for example, under Utah Code Ann. § 51-9-504(7) (2011).  The 

DAS executive director must also require compliance with state laws that, regarding the NTF, 

mandate violation of federal statutory and common law.  The DAS executive director is also 

ultimately responsible and accountable for the Utah Division of Finance (“DF”), the Division of 

Facilities Construction and Management (“DFCM”), and the Utah Navajo Royalty Holding Fund 

(“NRHF”), each of which is authorized to manage and expend certain NTF moneys as directed 

under Utah law, but also specifically under the federal common and statutory law creating and 

governing management of the NTF. 

15. Defendant John Reidhead, CPA, the Director of the DF, is sued in his official 

capacity for prospective injunctive relief for actions taken under color of state law that violate 

the rights granted under federal law to NTF beneficiaries.  The DF director is ultimately 

responsible for creating and managing a holding fund that, beginning in 2008, received the 37 

½% royalty moneys.  See, e.g., Utah Code Ann. § 51-9-504(2), (8) (2011).  The DF director must 

also require compliance with state laws that, regarding the NTF, mandate violation of federal 

statutory and common law.  State law notwithstanding, the DOF director must also adhere to the 

federal common and statutory law creating and governing management of the NTF. 
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16. Defendant Craig Buxton, the Director of DFCM, is sued in his official capacity 

for prospective injunctive relief for actions taken under color of state law that violate the rights 

granted under federal law to NTF beneficiaries.  The DFCM director is ultimately responsible for 

managing and expending NTF moneys as directed, for example, under Utah Code Ann. § 51-9-

504(7) (2011).  The DFCM director must also require compliance with state laws that, regarding 

the NTF, mandate violation of federal statutory and common law.  State law notwithstanding, the 

DFCM director must also adhere to the federal common and statutory law creating and 

governing management of the NTF. 

17. Defendant Tony Dayish, Administrator of the NRHF, is sued in his official 

capacity for prospective injunctive relief for actions taken under color of state law that violate 

the rights granted under federal law to NTF beneficiaries.  The NRHF is the fund into which, 

since 2008, the 37 ½% royalty moneys have been deposited and, in large part, held, in violation 

of federal law.  The NRHF administrator must also require compliance with state laws that, 

regarding the NTF, mandate violation of federal statutory and common law.  State law 

notwithstanding, the NRHF administrator must also adhere to the federal common and statutory 

law creating and governing management of the NTF. 

18. Defendant State of Utah is expressly identified as the NTF trustee in 47 Stat. 1418 

(March 1, 1933), as amended by Public Law 90-306, 82 Stat. 121 (1968).  Like the individual 

Defendants, the State of Utah is sued in equity for breach of trust pursuant to terms and 

obligations imposed by federal statutory and common law.  Unlike the individual Defendants, 

Defendant State of Utah is not sued pursuant to 42 USC § 1983.   

19. Together, Defendants herein are also known as “NTF administrators.”    
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JURISDICTION and VENUE 

20. Jurisdiction lies in the U.S. District Court pursuant to 28 USC § 1331, as this 

lawsuit arises under federal law.  

21. Venue lies in the District of Utah pursuant to 28 USC § 1391 because Defendants 

are residents of the State of Utah, the events giving rise to these causes of action occurred in 

Utah, and/or the property that is the subject of this action is situated in Utah.     

FACTS 

22. In 1933, Congress enacted 47 Stat. 1418, which expanded the boundaries of the 

Navajo Reservation north of the San Juan River, in San Juan County, Utah (the “Aneth 

Extension”).  This law further directed that 37 ½% of all royalties from oil and gas extracted 

from the Aneth Extension “shall be expended by the State of Utah in the Tuition of Indian 

children in white schools and/or in the building or maintenance of roads across the [Aneth 

Extension], or for the benefit of the Indians residing therein.”   

23. In 1968, Congress enacted Public Law 90-306, 82 Stat. 121, which expanded the 

beneficiary class to include all Navajo residing in San Juan County, Utah, and amended the 

purposes of the NTF to include the beneficiaries‟ “health, education and general welfare.”  

Except as otherwise stated, the 1933 law and the 1968 amendment are referred to herein as the 

“1933 Act.”  The 1933 Act is also included in references to Defendants‟ violation of federal 

statutory law. 

24. With regard to the NTF, the 1933 Act effectively creates a common law 

discretionary trust whereby the United States is the settlor, Utah is the trustee, and all Navajo 

residing in San Juan County are beneficiaries.  Pelt v. Utah, 104 F.3d 1534, 1543, 1544 (10
th

 Cir. 

1996).   
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25. Pursuant to the 1933 Act, Utah must expend NTF moneys “for the „the health, 

education, and general welfare of the Navajo Indians residing in San Juan County.‟”  Pelt, 104 

F.3d at 1544 (citing the 1968 amendment, Pub.L. No. 90-306, 82 Stat. 121).  

26. Congress intended that the 1933 Act especially benefit the NTF beneficiaries.   

27. The rights conferred to beneficiaries under the 1933 Act are not too vague and 

amorphous to enforce.   

28. The 1933 Act unambiguously imposes fiduciary obligations upon Defendants in 

their administration of the NTF.   

29. Utah previously accepted the NTF trusteeship by words and action, including 

enactment of state statutes creating a trust administration framework (since repealed), and by its 

actual receipt and expenditure over the years of millions of dollars that constitute the res of the 

NTF.  

30. The 1933 Act creates a common fund discretionary trust.  Pelt, 104 F.3d at 1544.  

31. NTF beneficiaries, “insofar as they assert a breach of fiduciary duty, state a claim 

upon which relief can be granted” against Defendants as NTF administrators.  Pelt, 104 F.3d at 

1544. 

32. The rights and obligations of the NTF trustee and beneficiaries are not subject to 

state law, but rather are determined by reference to federal common law trust principles.  Pelt, 

104 F.3d at 1540; see also, Pelt, Order and Memorandum Decision, at 25 (March 25, 2009) 

(rejecting Utah‟s attempt to rely on state trust law provisions in determining an applicable statute 

of limitations for legal claims involving the NTF because doing so would be “inconsistent with, 

and interfere with, national policies and federal law governing Indian trust cases.”). 
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33. Oil and gas were first extracted in paying quantities from the Aneth Extension in 

or about 1959.   

34. On June 30, 2010, net assets in the NRHF (including a $26 million dollar 

settlement that is to be paid in four installments from 2010 through 2013) totaled $51,352,590.  

NRHF Financial Statements, Report No. 10-61, at 4.   

35. During the 2008 regular legislative session, at the request of the governor, the 

Utah Legislature enacted HB 352, whereby Utah purported to resign as the NTF trustee, and 

encouraged congress to amend the 1933 Act to appoint a successor trustee.  Utah Code Ann. § 

51-9-503 (2008) (“It is the purpose of this part to provide for a transitional process until 

congressional action designates a new recipient of Utah Navajo royalties”). 

36. Utah sought to resign as trustee, in part, because “litigation related to those 

royalties began almost immediately” following the discovery of oil and gas reserves in the Aneth 

Extension, and because of the “litigious environment surrounding the State‟s administration of 

the [NTF].”  Utah HCR 4 (2008). 

37. In providing congress notice of Utah‟s purported resignation as NTF trustee, and 

requesting congress to appoint a successor trustee, the governor‟s general counsel testified before 

the U.S. House of Representatives that litigation regarding Utah‟s historically deficient 

management of the NTR did indeed motivate said resignation: 

The Utah Navajo Trust Fund has been the subject of numerous lawsuits over the 

75 years since its creation.  Each lawsuit has challenged Utah‟s management of 

the royalty fund and has requested an accounting.  The 1961 case of Sakezzi v. 

Utah Indian Affairs Commission concluded that the 1933 Act created a fiduciary 

trust with Utah as the trustee.  In the 1970s, the case of Jim v. State of Utah 

ordered an accounting.  In the 1980s, the court in the case of Bigman v. State of 

Utah again ordered an accounting.  The state is currently litigating the case of Pelt 

v. State of Utah which alleges mismanagement of the Fund. This case is currently 

awaiting a decision from the 10th Circuit Court of Appeals on procedural matters. 
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Testimony of Tani Pack Downing before Committee on Natural Resources, U.S. House of 

Representatives (June 19, 2008).  (Each lawsuit mentioned in Ms. Downing‟s testimony resulted 

in verdicts, orders and/or settlements that reflected Utah‟s ongoing failure to properly administer 

the NTF in line with commonly accepted fiduciary obligations.) 

38. Beginning March 17, 2008, HB 352 prohibited the state board that had been 

administering the NTF from expending royalties for any purpose that either would cost more 

than $100,000, or would not be completed before January 1, 2010.  Utah Code Ann. § 51-9-

504(1)(b)(i) (2011).   

39. Beginning March 17, 2008, HB 352 prohibited any other person who might 

otherwise be authorized to expend or apply royalties from making such expenditures to meet any 

“liability or obligation” of the NTF and/or any and all entities and individuals functioning in 

relation to the NTF.   Utah Code Ann. § 51-9-504(1)(b), (d) (2011).  This same prohibition 

extended to the board that had been administering the NTF beginning May 5, 2008, thus further 

restricting said board‟s authority set forth in the immediately preceding paragraph.  Id.   

40. HB 352 required the DF to establish a holding fund no later than July 1, 2008, 

into which all NTF monetary assets and future royalty payments would be placed.  Utah Code 

Ann. § 51-9-504(2)(a) (2011).   

41. Pursuant to HB 352, and because congress has not yet amended the 1933 Act to 

appoint a successor trustee, payment of tuition and any and all other expenditures for the health, 

education and general welfare of NTF beneficiaries was to on January 1, 2012.  Utah Code Ann. 

§ 51-9-504(8)(b). 

42. The January 1, 2012 cut off for any and all NTF expenditures for beneficiaries‟ 

health, education and general welfare was slightly amended by SB 155 (2012) that extends the 
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deadline for tuition expenditures under certain limited conditions to January 1, 2014.  (This slight 

change to state law is awaiting action by the governor as of March 15, 2012.) 

43. Pursuant to SB 155 (2012), if it becomes law, Defendants would still prohibit any 

and all expenditures for beneficiaries‟ health and general welfare, and permit expenditures for 

education only to would-be students who are receiving post-secondary education before June 30, 

2014, and meet other strict criteria.    

44. The board previously charged with NTF administration, and the advisory 

commission that assisted the board, were disbanded under HB 352. 

45. These state laws turning the NTF into a holding fund from which no funds may be 

expended, for example, for beneficiaries‟ health and general welfare, conflict with and require 

violation of federal statutory and common law obligations regarding the NTF. 

46. By requiring compliance with these state laws that require violation of federal 

statutory and common law obligations regarding the NTF, Defendants are violating federal law 

regarding the NTF. 

47. Even in 2012, a large number of beneficiaries live in structures that have no 

electricity or running water.  Many beneficiaries are pursuing high school diplomas or GEDs, 

and intend to start post-secondary education after June 30, 2014, but will not be able to afford to 

do so.  Many roads traveled almost exclusively by beneficiaries are unimproved and often 

impassible, for example, due to rain or snow.  There are unmet public health needs that are not 

addressed by the US Indian Health Service.  There exist unmet needs for adult and community 

education.  Current services are insufficient to effectively combat family abuse and violence.  

There exists a lack of after-school activities, as well as recreational facilities available to 

beneficiaries.     
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48. There are nonmonetary assets, such as partially built homes, that are suffering 

irreparable damage because, while they were started with funds from the NTF, the subsequent 

cutoff of NTF funding has left them partially completed and exposed to the extreme elements of 

Southeastern Utah. 

49. There currently exist many projects, some or all of which Utah NTF 

administrators, in their competent exercise of discretion and fiduciary obligations imposed by the 

1933 Act and federal common law, should and would fund in whole or in part with expenditures 

from the NTF, but for Defendants purported resignation as NTF trustee. 

50. Because of Defendants‟ purported resignation as NTF trustee, many needs related 

to the beneficiaries‟ health, education and general welfare are not being addressed. 

51. If Utah NTF administrators were still managing the NTF as required by the 1933 

Act and federal common law, the beneficiaries‟ health, education and general welfare would 

benefit.  

52. Defendants‟ purported resignation as NTF trustee, and blanket restrictions on 

expenditures for the beneficiaries‟ health, education and general welfare prevents beneficiaries 

from using said funds to leverage matching funds from multiple other sources such as the federal 

government, State of Utah, Navajo Nation, San Juan County, and private nonprofit corporations.   

53. NTF expenditures have historically leveraged matching funds for projects 

involving, for example, healthcare, housing, roads, law enforcement, and water and power 

development.   

54. Defendants‟ purported resignation as NTF trustee, and blanket restrictions on 

expenditures for the beneficiaries‟ health, education and general welfare, hinders the 
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beneficiaries‟ efforts to secure remediation of environmental degradation caused by decades of 

oil and gas exploration and production.  

55. Just as Defendants‟ purported resignation as NTF trustee, and blanket restrictions 

on expenditures for the beneficiaries‟ health, education and general welfare kills the kinds of 

projects described in the immediately preceding paragraphs, it likewise eliminates many 

employment opportunities for beneficiaries that would result had such projects been made 

possible with NTF expenditures.  

56. Even while awaiting amendment of the 1933 Act to address Defendant‟s concerns 

regarding difficulties in administering the NTF, Utah NTF administrators must still carry out 

their fiduciary obligations, which include expending royalties for the beneficiaries‟ health, 

education and general welfare.  Sakizzie v. Utah Comm. Indian Affairs, 215 F.Supp. 12, 24 (D. 

Utah 1963) (supplemental proceedings) (ordering that Utah, which was refusing to make 

expenditures from the NTF pending the eagerly anticipated amendment of the 1933 Act (which 

finally occurred in 1968), “proceed in good faith to exercise its discretion in administering and 

expending said fund in harmony with the principles and law hereinbefore declared, until, if at all, 

the said statute has been changed by Act of The Congress.”).   

57. The 1933 Act provides no mechanism for Defendants to resign. 

58. The beneficiaries have not consented to Defendants‟ resignation where, as here, 

no competent successor is in place, the purported resignation causes the NTF to remain idle, and 

halts the expenditure of NTF funds for the beneficiaries‟ critical health, education and general 

welfare needs. 

59. Defendants have neither sought nor received permission from a court to resign as 

NTF trustee. 
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60. Defendants have not secured or delegated NTF administrative and management 

duties to a successor trustee.  

61. Legislation to amend the 1933 Act to name a successor trustee was introduced in 

the 111th congressional session, and died without substantive action. 

62. Legislation to amend the 1933 Act is pending in the current 112th congressional 

session, and has yet to be voted out of committee.  Said legislation may be opposed by the 

Navajo Nation, and perhaps by certain members of the Arizona and New Mexico congressional 

delegations, further decreasing the probability of swift passage.   

63. In addition to the foregoing, given that this is an election year, that vital issues 

regarding national defense, spending and tax policy are dominating the congressional agenda, 

and in view of the hyper-partisan gridlock currently dominating congressional deliberations, the 

prospects of that this legislation will be enacted anytime soon are slim indeed.   

64. In refusing to administer and manage the NTF pursuant to the 1933 Act and 

attendant fiduciary obligations, and in failing to secure or delegate administration duties and 

fiduciary obligations to a successor trustee, the NTF administrators are acting “from an improper 

motive,” and “fail[ing] to use [their] judgment.”  See Pelt, 104 F.3d at 1544 n.10 (offering 

examples of actionable breaches of trust) (quoting 2 Austin W. Scott & William F. Fratcher, The 

Law of Trusts § 128.3 (4th ed. 1987)).  

65. Defendants have knowingly and intentionally committed a breach of trust, and 

have knowingly and intentionally violated Plaintiffs‟ rights in relation to the NTF, which was 

created by the 1933 Act.  
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66. An injunction is necessary to cure the ongoing breach of trust and violation of 

federal law, and thus to prevent the continuing and irreparable harm being suffered by Plaintiffs 

and other beneficiaries. 

67. An injunction barring enforcement of those provisions of state law that purport to 

restrict Defendants from complying with federal statutory and common law will prevent the 

continuing and irreparable harm being suffered by Plaintiffs and other beneficiaries. 

68. No adequate remedy exists in law. 

69. An injunction requiring Defendants to administer the NTF for the health, 

education and general welfare of thousands of beneficiaries, a significant proportion of which 

live in poverty, will serve the public interest. 

70. If Defendants comply with the 1933 Act, and with clearly defined common law 

fiduciary obligations in administering the NTF, they may do so without risk of liability; and, they 

may also be reimbursed for reasonable administrative costs from the NTF.  Therefore, 

Defendants will suffer no legally cognizable harm from complying with the 1933 Act and with 

the federal common law of trusts.
1
 

71. Plaintiffs have incurred attorney fees and costs in being forced to bring this 

lawsuit. 

                                                 
1
 Defendants, however, may not charge the NTF for reimbursement of their attorney fees 

incurred defending this lawsuit because they are not acting on behalf of the NTF, but rather are 

attempting to defend their knowing and intentional violation of common law principles and the 

1933 Act. 
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FIRST CAUSE OF ACTION 

(Breach of Trust) 

72. Each and every foregoing allegation is incorporated into this cause of action as 

though fully set forth herein. 

73. Defendants are not using their judgment in administering the NTF. 

74. Defendants are failing to administer the NTF for the health, education and general 

welfare of the beneficiaries. 

75. Defendants have not either secured a successor trustee or petitioned the court to 

be relieved of NTF administration duties and all attendant fiduciary obligations. 

76. Defendants have thus knowingly and intentionally breached the terms of the trust 

created by the 1933 Act, and have knowingly and intentionally violated their fiduciary 

obligations under federal common law. 

SECOND CAUSE OF ACTION 

(Violation of Federally Created Rights under Color of State Law – 42 USC § 1983) 
 

77. Each and every foregoing allegation is incorporated into this cause of action as 

though fully set forth herein. 

78. This Second Cause of Action is pled as an alternative to, or in addition to, the 

First Cause of Action with regard to the individual Defendants. 

79. The 1933 Act is a federal statute that creates rights expressly for the benefit of 

Plaintiffs and for all the NTF beneficiaries. 

80. Individual Defendants have knowingly and intentionally violated the federally 

created rights of Plaintiffs and all NTF beneficiaries by refusing to administer the NTF for the 

health, education and general welfare of the beneficiaries. 
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81. Individual Defendants are acting under color of state law in knowingly and 

intentionally violating the Plaintiff‟s and beneficiaries‟ federally created rights. 

THIRD CAUSE OF ACTION 

(Issuance of a Permanent Injunction to Remedy Ongoing Violations of Federal Law) 
 

82. Each and every foregoing allegation is incorporated into this cause of action as 

though fully set forth herein.   

83. Defendants‟ ongoing, intentional and knowing breach of trust, violation of 

fiduciary obligations, and violation of the 1933 Act is causing Plaintiffs and all other NTF 

beneficiaries irreparable harm. 

84. Defendants‟ enforcement of state law that requires violation of federal statutory 

and common law regarding the NTF is causing Plaintiffs and all other NTF beneficiaries 

irreparable harm.   

85. Requiring Defendants to properly manage the NTF, and cease violating fiduciary 

obligations and federal law will benefit the public. 

86. Issuance of a permanent injunction requiring compliance with federal statutory 

and common law regarding the NTF will cause defendants no legally cognizable prejudice, harm 

or injury. 

87. Pursuant to Fed. R. Civ. P. 65(d)(1)(A), the reason for issuance of the permanent 

injunction is to require Defendants‟ compliance with the federal common law and attendant 

fiduciary duties, and compliance with the 1933 Act. 

88.  Pursuant to Fed. R. Civ. P. 65(d)(1)(B), the permanent injunction should require 

that Defendants resume their role as trustee of the NTF, including the receipt of royalties, upkeep 

and acquisition of fixed assets, and expenditure of trust funds for the health, education and 
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general welfare of the NTF beneficiaries, in accord with the federal common law of trusts, the 

1933 Act, and a trustee‟s well recognized strict and exacting fiduciary obligations. 

89. Pursuant to Fed. R. Civ. P. 65(d)(1)(C), and as is consistent with the requirements 

of the immediately preceding paragraph, and with federal common and statutory law, 

Defendants, until a successor trustee is appointed and is willing and able to assume proper 

management of the NTF, should expend trust funds for the health, education, and general welfare 

of the Navajo Indians residing in San Juan County.  Planning for such expenditures should be 

done with direct and meaningful consultation with beneficiaries as to their needs, and also in 

cooperation with the appropriate departments, bureaus, commissions, divisions, and agencies of 

the United States, the State of Utah, the County of San Juan in Utah, and the Navajo Tribe, 

insofar as it is reasonably practicable, to accomplish the objects and purposes of the 1933 Act 

and the enforceable common fund trust it created.  Contribution may be made to projects and 

facilities within, and only within, San Juan County that are not exclusively for the benefits of the 

beneficiaries in proportion to the benefits to be received therefrom by said beneficiaries, as may 

actually and demonstrably be determined by Defendants and through other of the State of Utah‟s 

duly authorized officers, commissions, or agencies.   An annual report of the trustee‟s accounts, 

operations, and recommendations concerning the funds and assets of the NTF shall be made by 

Defendants and through other of the State of Utah‟s duly authorized officers, commissions, or 

agencies to the Secretary of the Interior, to the Area Director of the Bureau of Indian Affairs for 

the information of said beneficiaries, and to the beneficiaries themselves by the most effective 

means practicable. 

90.   Pursuant to Fed. R. Civ. P. 65(d)(2), the persons bound to comply with the 

permanent injunction include the Defendants, and all other state officers, agents, servants 
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employees and attorneys.  The persons authorized to seek enforcement of the permanent 

injunction include Plaintiffs, and any or all other NTF beneficiaries.  Notice of the permanent 

injunction to persons bound thereby, and notice to Plaintiffs, shall be deemed accomplished 

through compliance with the Federal Rules of Civil Procedure pertaining to preparation, filing 

and service of pleadings, motions, orders and verdicts.  This court, with input from the parties, 

shall determine what notice to any and all other NTF beneficiaries is necessary and sufficient, 

and Defendants shall be responsible for paying all reasonable costs and fees associated with such 

notice. 

FOURTH CAUSE OF ACTION 

(Attorney Fees) 

  

91. Each and every foregoing allegation is incorporated into this cause of action as 

though fully set forth herein. 

92. Pursuant to this Court‟s equitable jurisdiction, because Defendants have 

knowingly and intentionally violated the terms of the NTF, their fiduciary obligations and the 

1933 Act, because this is an action only for prospective injunctive relief, because of the trustee‟s 

history of misadministration of the NTF, and to encourage future compliance with the NTF 

terms, Defendants are liable for Plaintiffs‟ reasonable attorney fees and costs reasonably incurred 

in bringing this action. 

93. In addition to, or in the alternative, should Plaintiffs substantially prevail on their 

claims herein, individual Defendants are liable for Plaintiffs‟ attorney fees and costs reasonably 

incurred herein pursuant to 42 USC § 1988. 
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RELIEF 

 Wherefore, Plaintiffs respectfully request the following relief: 

 1. Issuance of a permanent injunction requiring Defendants to resume management 

and administration of the NTF consistent with the terms of the NTF, Defendants‟ fiduciary 

obligations, the 1933 Act, and the federal common law of Indian trusts. 

 2.   Issuance of a permanent injunction prohibiting Defendants from complying with 

and enforcing any state law that prevents administration of the NTF consistent with the terms of 

the NTF, Defendants‟ fiduciary obligations, the 1933 Act, and the federal common law of Indian 

Trusts. 

 3. An award of attorney fees and costs reasonably incurred in bringing this lawsuit 

to be paid by Defendants. 

 4. Any additional relief deemed just and proper by this Court. 

 DATED this 17th day of March, 2012. 

     LEWIS HANSEN WALDO PLESHE FLANDERS LLC 

 

 

 

     By  ________________/s/____________ 

      JOHN PACE 

      Attorney for Plaintiffs 

 

 

 

[Verification to follow on next page]
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