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SNELL & WILMER 
——————  L.L.P. —————— 

LAS VEGAS 

Aaron D. Ford, Esq. (NV No. 7704) 
Karl O. Riley, Esq. (NV No. 12077) 
Snell & Wilmer LLP 
3883 Howard Hughes Parkway,  
Suite 1100 
Las Vegas, NV  89169 
Telephone: 702-784-5265 
Fax: 702-784-5252 
aford@swlaw.com 
kriley@swlaw.com 
 
Attorneys for Petitioners 
 

IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF NEVADA 

 

THE CHIPPEWA CREE TRIBE OF THE 
ROCKY BOY RESERVATION OF 
MONTANA; PLAIN GREEN, LLC; AND 
FIRST AMERICAN CAPITAL 
RESOURCES, LLC,  

         Petitioners, 

 

v. 

 

ENCORE SERVICES, LLC, 

 

              Respondent. 

 

No.   

  

 

APPLICATION FOR CONFIRMATION 

OF ARBITRATION AWARD 

Pursuant to 9 U.S.C. §§ 6, 9, and 13, Petitioners the Chippewa Cree Tribe of the Rocky 

Boy Reservation of Montana (the “Tribe”), Plain Green, LLC, and First American Capital 

Resources, LLC (“FACR”), ask the Court to enter a judgment against Encore Services, LLC 

(“Respondent”) confirming the American Arbitration Association arbitration award issued on 

July 31, 2014 in the case entitled Encore Services, LLC v. The Chippewa Cree Tribe of the Rocky 

Boy Reservation of Montana, et al., AAA Case No. 79-148-Y-000118-13 (the “Final Award”).  

Petitioners allege as follows: 
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ATTORNEYS AT LAW 

LAS VEGAS 

  

PARTIES, JURISDICTION, AND VENUE 

1. Petitioner The Chippewa Cree Tribe (“the Tribe”) of the Rocky Boy’s Reservation 

of Montana is a federally-recognized Indian tribe with a reservation located in Montana; governed 

by an elected Business Committee, also referred to as the Tribal Council, with its headquarters in 

Box Elder, Montana; 

2. For purposes of this litigation only, the Tribe is a citizen of the state of Montana;  

3. Petitioner Plain Green, LLC is a limited liability company owned by the Tribe and 

formed to provide short-term installment loans,, with its headquarters and principal place of 

business located in Box Elder, Montana, 

4. Petitioner First American Capital Resources, LLC is a limited liability company 

owned by the Tribe and formed to operate a loan business which is managed by an entity operated 

by Zachary Roberts, Richard Lee Broome, Martin Mazzara and Gordon Jones,, with its 

headquarters and principal place of business located in Box Elder, Montana;  

5. Respondent Encore Services, LLC is a Nevada limited liability company with its 

headquarters and principal place of business located in Clark County, Nevada. 

6. The managing members of Encore Services, LLC are Zachary Roberts, Richard 

Lee Broome, and Martin Mazzara.  Roberts and Mazzara are citizens of Nevada, and Broome is a 

citizen of California.  None of the managing members are citizens of the State of Montana.   

7. Zachary Roberts, Richard Lee Broome, Martin Mazzara, and Gordon Jones are 

principals and/or employees of Encore Services, LLC. 

8. This Court has subject-matter jurisdiction over this controversy based on diversity 

under 28 U.S.C. § 1332 in that the parties have complete diversity of citizenship and the amount 

in controversy exceeds $75,000.00 exclusive of interest and costs. 

9. The parties agreed to subject themselves to arbitration and subsequent judicial 

action in Las Vegas, NV under the Fee Agreement at issue in this case.  Therefore, this Court has 

personal jurisdiction over the parties and venue is proper in this Court.   
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SNELL & WILMER 

ATTORNEYS AT LAW 

LAS VEGAS 

APPLICATION TO CONFIRM ARBITRATION AWARD 

10. On or about June 2011, Petitioners, Respondent, and Omatopia Financial Services, 

LLC (“OFS,” collectively with Petitioners and Respondent, the “Parties”) entered into the “Fee 

Agreement” in order for Respondent to provide certain services to help Petitioners and OFS 

conduct a lending business.  A true and correct copy of the Fee Agreement is attached as Exhibit 

1. 

11. Under the Fee Agreement, the parties agreed to arbitrate any dispute in Las Vegas, 

NV under the rules of the American Arbitration Association by one arbitrator.  Id., § 7(b).   

12. The parties also agreed that judgment “entered upon the [arbitration] award 

rendered may be enforced by appropriate judicial action.”  Id.     

13. On or about September 18, 2013, Respondent filed a Demand for Arbitration with 

the American Arbitration Association (“AAA”) against Petitioners alleging breach of contract, 

breach of the implied covenant of good faith and fair dealing, conversion, unjust enrichment, 

accounting, civil conspiracy, declaratory relief, and attorney’s fees.  Petitioners filed 

Counterclaims against Respondent alleging fraud, civil conspiracy, intentional and negligent 

misrepresentation, breach of fiduciary duties, negligence, unjust enrichment, conversion, punitive 

damages and attorney’s fees and costs. A true and correct copy of the Demand is attached as 

Exhibit 2. 

14. On October 18, 2014, the Hon. Patrick Irvine (“Arbitrator”) was selected to 

preside over the arbitration.  A true and correct copy of the Notice of Appointment is attached as 

Exhibit 3.   

15. On March 10, 2014, an evidentiary hearing occurred before the Arbitrator for four 

days in Las Vegas, NV on the claims and defenses of Petitioners and Respondent.  

16. On May 27, 2014, the Arbitrator issued an “Interim Award” finding Respondent 

liable to Petitioners in the principal amount of $1,181,128.79, with costs and attorneys’ fees to be 

determined.  A true and correct copy of the Interim Award is attached as Exhibit 4. 
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SNELL & WILMER 

ATTORNEYS AT LAW 

LAS VEGAS 

17. On July 31, 2014, the Arbitrator issued a “Final Award” finding Respondent liable 

to Petitioners in the principal amount of $1,181,128.79, plus costs of $34,469.46 and attorneys’ 

fees and costs of $1,355,054.90.  A true and correct copy of the Final Award is attached as 

Exhibit 5. 

18. The Arbitrator’s Final Award found that the Petitioners have proven by clear and 

convincing evidence that the Fee Agreement was induced by fraudulent or material 

misrepresentations by the principals of Encore Services, LLC, which include Zachary Roberts, 

Richard Lee Broome, Martin Mazzara, and Gordon Jones. 

19. The Arbitrator’s Final Award found that it was undisputed that one portion of the 

Fee Agreement was false and intended to deceive, and that Encore Services, LLC and its 

principals, Zachary Roberts, Richard Lee Broome, Martin Mazzara, and Gordon Jones knew that 

this was false, and that Encore’s receipt of a significant portion of its fee was not compensation to 

Encore Services, LLC. 

20. The Arbitrator’s Final Award found that Encore served as a conduit for hidden 

kickback payments to Ideal Consulting, LLC and Zachary Roberts, Richard Lee Broome, Martin 

Mazzara and Gordon Jones knew that the Fee Agreement was based on concealment and hiding 

the truth. 

21. The Arbitrator’s Final Award found that the Fee Agreement was a fraudulent and 

material misrepresentation by Encore Services, LLC, through Zachary Roberts, Richard Lee 

Broome, Martin Mazzara, and Gordon Jones, and was made with knowledge that it was false and 

with the intent to deceive the Petitioners. 

22. The Arbitrator’s Final Award found that Encore Services, LLC, through the 

conduct of its principals, Zachary Roberts, Richard Lee Broome, Martin Mazzara, and Gordon 

Jones, committed fraud, civil conspiracy, intentional and negligent misrepresentation, and 

breaches of fiduciary duties, and negligence. 

23. As of the date of this Application, Respondent has paid no amount to Petitioners in 

satisfaction of the Award. 
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SNELL & WILMER 

ATTORNEYS AT LAW 

LAS VEGAS 

24. Petitioners submit this application pursuant to 9 U.S.C. § 9, which provides in 

pertinent part that “at any time within one year after the award is made any party to the arbitration 

may apply to the court so specified for an order confirming the award, and thereupon the court 

must grant such an order unless the award is vacated, modified, or corrected as prescribed in 

sections 10 and 11 of [the Federal Arbitration Act.]”  

PRAYER OF RELIEF 

WHEREFORE, Petitioner respectfully requests the Court  

a. Confirm the Final Award dated July 31, 2014 in all respects; 

b. Enter an Order in conformity with the Final Award in favor of Petitioners and against 

Respondent, in the principal amount of $1,181,128.79, plus costs of $34,469.46 and 

attorneys’ fees and costs of $1,355,054.90, for a total award of $2,570,653.15; 

c. Award Petitioners interest as provided by law; and  

d. For such other relief as this Court deems just and proper. 

 
 
Dated:  August 7, 2014 SNELL & WILMER L.L.P. 

 
 
By: /s/ Karl O. Riley ___ 

Aaron D. Ford, Esq. (NV No. 7704) 
Karl O. Riley, Esq. (NV No. 12077) 
3883 Howard Hughes Parkway,  
Suite 1100 
Las Vegas, NV  89169 
Telephone: 702-784-5265 
Fax: 702-784-5252 
aford@swlaw.com 
kriley@swlaw.com 
Attorneys for Petitioners 

 19861846 
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AMERICAN ARBITRATION ASSOCIATION

In the Matter of Arbitration Between:

Re: 79 148 Y 00118 13

Encore Services, LLC
and
Chippewa Cree Tribe of the Rocky Boy Reservation

NOTICE OF APPOINTMENT

To: Hon. Patrick Irvine

It is most important that the parties have complete confidence in the arbitrator's impartiality. Therefore, please disclose any past
or present relationship with the parties, their counsel, or potential witnesses, direct or indirect, whether financial, professional,
social or ofany other kind. This is a continuing obligation throughout your service on the case and should any additional direct
or indirect contact arise during the course of the arbitration or if there is any change at any time in the biographical information
that you have provided to the AAA, it must also be disclosed. Any doubts should be resolved in favor of disclosure. If you are
aware of direct or indirect contact with such individuals, please describe it below. Failure to make timely disclosures may forfeit
vour abiliW to collect comoensation. The Association will call the disclosure to the attention of the oarties.

You will not be able to serve until a duly executed Notice of Appointment is received and on file with the Association.
Please review the attached Disclosure Guidelines and, after conducting a conflicts check, answer the following questions
and complete the remainder of this Notice of Appointment:

l. Do you or your law firm presently represent any person in a proceeding
involving any pafi to the arbitration?

2. Have you represented any person against any pafi to the arbihation?

3. Have you had any professional or social relationship with counsel for
any pafi in this proceeding or the firms for which they work?

4. Have you had any professional or social relationship with any parties or
witnesses identified to date in this proceeding or the entities for which
they work?

5. Have you had any professional or social relationship of which you are
a\¡/are with any relative of any of the parties to this proceeding, or any
relative of counsel to this proceeding, or any of the witnesses identified
to date in the proceeding?

6. Have you, any member of your family, or any close social or business
associate ever served as an arbitrator in a proceeding in which any of
the identified witnesses or named individual parties gave testimony?

7. Have you, any member of your family, or any close social or business
associate been involved in the last five years in a dispute involving
the subject matter contained in the case, which you are assigned?

8. Have you ever served as an expert witness or consultant to any
party, attorney, witness or other arbitrator identified in this case?

Yes

tr

tr

tr

tr

No

K

EI

EI

xt

K

xt

tr

E¡

tr

tr

tr

tr
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9. Have any of the party representatives, law firms or parties
appeared before you in past arbitration cases?

10. Are you a member of any organization that is not listed on your
panel biography that may be relevant to this arbitration?

Yes No

trEt
trEt

11. Have you ever sued or been sued by either party or its representative?

12. Do you or your spouse own stock in any of the companies involved
in this arbitration?

13. If there is more than one arbitrator appointed to this case, have you had
any professional or social relationships with any of the other arbitrators?

14. Are there any connections, direct or indirect, with any of the case
participants that have not been covered by the above questions?

tr

Should the answer to any question be "Yes", or if you are aware of any other information that may lead to a justifiable
doubt as to your impartiality or independence or create an appearance of partiality, then describe the nature of the
potential conflict(s) on an attached page.

Please indicate one of the following:

tr I have conducted a check for conflicts and have nothing to disclose.

tr I have conducted a check for conflicts and have made disclosures on an attached sheet.

THE ARBITRATOR'S OATH

ET

tr

t ill*

tr
tr

tr

tr

State of

County of Ì SS:

I attest that I have reviewed the panel biography which the American Arbitration Association provided to the parties on
this case and confirm it is current, accurate and complete.

I attest that I have diligently conducted a conflicts check, including a thorough review of the information provided to me
about this case to date, and that I have performed my obligations and duties to disclose in accordance with the Rules of the
American Arbitration Association, Code of Ethics for Commercial Arbitrators and/or all applicable statutes pertaining to
arbitrator disclosures.

I understand that my obligation to check for conflicts and make disclosures is ongoing for the length of my service as an
arbitrator in this matter, and that failing to make appropriate and timely disclosures may result in my removal as arbitrator
from the case and/or my removal from the AAA's Roster of Neutrals.

The Arbitrator being duly sworn, hereby accepts this appointment, and will faithfully and fairly hear and decide the
matters in controversy between the parties in accordance with their arbitration agreement, the Code of Ethics, and the
rules of the American Arbitration Association Award according

Dated Ocr\', \g ,2olz

Sworn before me this day of

Signed:

,20

bes¡ of the arbitrator's understanding.
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DISCLOSURE GUIDELINES
for

Neutrals serving on American Arbitration Association Cases

General

1. The American Arbitration Association Rules and the Code of Ethics require you to make full disclosure.

2. . The Case Manager may prompt
you to conduct a subsequent conflict check during key points ofthe case, but you should conduct such checks and
make disclosures on your own initiative whenever new information about the case participants comes to light.

3. Any doubt as to whether or not disclosure needs to be made should be resolved in favor of disclosure. You should
not judge the significance of the potential conflict but rather you should make the disclosure and let the parties
determine its significance.

4. As a guiding principle, if a relationship or interesl crosses your mind - disclose it.

5. You must disclose:

. Any circumstance likely to give rise to justiJiable doubt as to your impartiality or independence Qter AAA
rules).

. Any interest or relationship that might create an oppeoronce of partiality (per the Code of Ethics).

. Any applicable statutes pertaining to arbitrator disclosures.

f inancial

As to any paf.r, attomey, witness and other arbitrator involved in this case, you must disclose any

o Financial interest that is direct (existing or past) or indirecl (existing or past).

Relational

You must disclose any relationships you have with any pêry, afforney, witness and other arbitrator involved in this
case - this includes relationships with their:

. Families or household members
o Current employers
o Partners
o Professional and/or business associates

How to Disclose

When disclosing, specijìciry is extremely important. Provide enough detail in your disclosure so that the parties are
fully informed of the potential conflict. Tell us:

o Who
¡ What
o When
¡ Where
o How

Failing to provide a sufficient level of detail will delay the confirmation of your appointment, as well as the progress
of the case overall, since the Case Manager will need to contact you for additional information.

All disclosures must be provided in writing. In the rare situation where a disclosure comes to light at a hearing, you
are obligated to excuse yourself from the proceeding and immediately contact the AAA who will facilitate the process
for communicating the disclosure to the parties and obtaining their response. Pursuant to the AAA Rules, the AAA
shall determine whether or not a challenge raised by a party to an arbitrator's continued service shall be granted or
denied.

Case 2:14-cv-01294-JCM-PAL   Document 1-2   Filed 08/07/14   Page 21 of 63



EXHIBIT 4 
 
 
 
 
 
 
 
 
 

EXHIBIT 4 

Case 2:14-cv-01294-JCM-PAL   Document 1-2   Filed 08/07/14   Page 22 of 63



ENCORE SERVICES, LLC,

C laimant/Counter-Respondent

V

CHIPPEWA CREE TRIBE OF THE ROCKY
BOY RESERVATION OF MONTANA;
PLAIN GREEN, LLC, and FIRST
AMERICAN CAPITAL RE,SOURCES, LLC,

Respondents/Counterclaimants.

Case # 79 148 Y 118 13

INTERIM AWARI)

AMERICAN ARBITRATION ASSOCIATION

In this case the Arbitrator determines claims and counterclaims relating to a Fee

Agreement entered into between Encore Services, LLC, as Claimant/Counter-Respondent, and

the Chippewa Cree Tribe of the Rocky Boy Reservation, First American Capital Resources,

LLC, and Plain Green, LLC, as Respondents/Counterclaimants. Finding that

Respondents/Counterclaimants have proven by clear and convincing evidence that the Fee

Agreement was induced by fraudulent or material misrepresentations, the Arbitrator denies the

claims of Encore Services, LLC, grants in part the claims of Respondents/Counterclaimants, and

awards damages and attorneys' fees.

L Key Participants and Documents.

Chippewa Cree Tribe of the Rocky Boy Reservation ("Tribe"): A federally
recognized Indian tribe with a reservation located in Montana; governed by an
elected Business Committee, also referred to as the Tribal Council.

Encore Services, LLC ("Encore"): An entity based in Nevada that is effectively owned
and controlled by the Encore principals listed below. Its only activities are related
to the Fee Agreement listed below.

Encore Service Corporation ("ESC"): An entity based in Nevada that is effectively
owned and controlled by the Encore principals listed below. It is a party to the
Management Agreement and Amended Management Agreement and was
responsible for the FACR activities.

First American Capital Resources,LLC ("FACR"): A tribal entity formed to operate
a payday loan business with a board of directors appointed by the Business
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Committee; managed by ESC; govemed by the same board of directors as Plain
Green.

Plain Green, LLC ("Plain Green"): A tribal entity originally known as First American
Asset Recovery; name changed to Plain Green in March 2011 when it became a
part of the deal with Think Financial to provide short-term installment loans
online; govemed by the same board of directors as FACR.

Think Finance ("Think Finance"): A business unrelated to either Encore or the Tribe
that controlled a large loan portfolio; approached the Tribe in March 2011 to use
Plain Green to market and operate the portfolio in exchange for a percentage of
the revenues.

Zachary Roberts ("Roberts"): An Encore principal.

Lee Broome ("Broome"): An Encore principal.

Marty l|l4.azzara ('(Mazzara"): An Encore principal

Gordon Jones ("Jones"): An Encore employee, with some profits interest, but with a
lesser degree of ownership or control than the Encore principals listed above.

Neal Rosette ('¡Rosette"): Member of the Tribe and Chief Executive Off,rcer of FACR
and Plain Green until terminated in or about January 2012; part owner of Ideal
Consulting.

Billi Anne Morsette ("Morsette"): Member of the Tribe and Chief Operating Ofhcer of
FACR and Plain Green while Rosette was CEO; Chief Executive Officer of
FACR and Plain Green until June 2013; part owner of Ideal Consulting.

John r6Chance" Houle ("Houle"): Member of Tribe; at times Chairman of board of
directors of FACR and Plain Green; at times member and Vice Chairman of
Business Committee.

James Eastlick ("Eastlick"): Psychologist and former director of tribal health clinic;
part owner of Ideal Consulting; owner of all or part of Trio Consulting; business
partner, friend and investor in various rways with Encore principals; regarded by
the Encore principals as influential with tribal officials.

Management Agreement, dated october 22, 2010 (6rManagement Agreement"):
Agreement between FACR and ESC. This agreement was signed by the Tribal
Chairman, Houle as Chairman and President of FACR, and Broome as Managing
Member of ESC; provided for ESC to manage FACR in exchange for a
percentage of the revenues.

[Anrendedl Managernenl Agreemenl, dated April 14,20ll (66Amended Management
Agreement"): Agreement between FACR and ESC. Signed on May 4,201I by
the Tribal Chairman, Houle as Chairman and President of FACR, and Broome as

2
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Managing Member of ESC; Rosette admits signing Houle's name to this
document; provided for ESC to manage FACR in exchange for a percentage of
the revenues; made changes to exclusivity provision contained in original
Management Agreement.

Fee Agreement, dated June 1,2011 ("Fee Agreement"): Disputed agreement between
the Tribe, and the tribal lending entities listed, and Encore. Appears to be signed
by Houle for Plain Green, FACR and Tribe, and by Roberts for Encore. Evidence
shows the agreement was not actually signed until on or about July 21,2011. The
Fee Agreement provides for payments to Encore of l5%o of Plain Green's Gross
Revenues in perpetuity. Evidence shows that Encore paid 5% (one-third of the
l5o/o) to Ideal Consulting, and 2Yo (20% of the remaining l0%) to Trio for
Eastlick.

Joint Venture Agreement, dated June 17, 20ll ("Joint Venture Agreement"):
Disputed agreement between FACR, Plain Green, Encore and Ideal Consulting.
Appears to be signed by Houle for FACR and Plain Green, Broome for Encore,
Rosette and Morsette for Ideal, and Tribe by tribal chairman.

II. Claims and Proceedings.

This action was initiated by Encore to enforce the Fee Agreement. Encore asserts claims

against the Tribe, FACR and Plain Green (collectively "Respondents"). Encore asserts claims

for (1) breach of contract, (2) breach of the implied covenant of good faith and fair dealing, (3)

conversion, (4) unjust enrichment, (5) accounting, (6) civil conspiracy, (7) declaratory relief, and

(8) attorneys' fees.

Respondents dispute Encore's claims and assert counterclaims against Encore for (l)
fraud, (2) civil conspiracy, (3) intentional and negligent misrepresentation, (4) breach of
fiduciary duties, (5) negligence, (6) unjust enrichment, (7) conversion, (8) punitive damages, and

(9) attorneys' fees and costs.

An arbitration hearing was conducted in Las Vegas, Nevada from March 10 to 13,2014.

Appearing for Encore were Thomas F. Kummer, Russell E. Marsh and Maranda Compton.

Appearing for Respondents were Richard J. Zack, Jay A. Dubow, Derek E. Hines and Aaron D.

Ford. Numerous exhibits were submitted by the parties. Witnesses appearing were Roberts,

Broome, Jones, Tim Mclnerney, Theodore Whitford, Leann Montes, Richard Morsette, Jeffrey

G. Matthews, and Keven Collins (by phone). Deposition testimony was submitted for Broome,

Jones, Jeffrey G. Matthews,Mazzara, Timothy Mclnerney, Leann Montes. Billi Anne Morsette,

Richard Morsette, Roberts, Joel Rosette, Neal Rosette, and Theodore Edward V/hitford. Post-

J
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hearing briefs were filed on April 14,2014, and post-hearing response briefs were filed on April

24,2014.

ilI. Nature of Dispute.

Encore contends this is a "simple breach of contract case" involving "buyer's remorse."

Respondents contend it is "a simple case of fraud." The evidence shows neither contention to be

correct, and the case is in no way simple. Over a three year period Encore, its principals and

related entities, and Respondents, through various employees and officials, engaged in a number

of business activities, and entered into several formal and informal agreements. Not all of the

activities and agreements were well-documented, and many fell short of the best practices that

can and should be used to avoid disputes and misunderstandings. Failure to follow best practices

does not, however, invalidate agreements or allow a party to seek better terms. On the other

hand, fraud and material misrepresentations made to induce agreement may allow the mislead

party or parties to avoid enforcement of the contract and seek damages.

Respondents' primary defense to the enforcement of the Fee Agreement, and in support

of their counterclaims, is that Encore procured the Fee Agreement by fraud and

misrepresentation. They must prove these claims by clear and convincing evidence. Fact finders

are empowered to make "all reasonable inferences" in applying this standard. Albert H. l4/ohlers

&Co.v. Bartgis,969P.2d949,958 (Ì.üev. 1998). "If aparty'smanifestationofassentisinduced

by either a fraudulent or a material misrepresentation by the other party upon which the recipient

is justified in relying, the contract is voidable by the recipient." Restatement (Second) of

Contracts $ 164. Given the importance of the assertions of fraud and misrepresentations to all of

the claims and counterclaims, they will be addressed first.

4

Case 2:14-cv-01294-JCM-PAL   Document 1-2   Filed 08/07/14   Page 26 of 63



IV. Was the Fee Agreement Induced by Encore's Fraudulent or Material
Misrepresentations?

To prove a fraud by clear and convincing evidence, Respondents must show (1) a false

representation, (2) knowledge or belief that the representation was false, (3) intent to induce

reliance on the representation, (4) the reliance was justifiable, and (5) damages. Goodwin v.

Exec. Tr. Servs., LLC,680 F.Supp.2d 1244,1254 (D.Nev.2010). "Intentional misrepresentation

is established by three factors: (1) a false representation that is made with either knowledge or

belief that it is false or without a suffrcient foundation, (2) an intent to induce another's reliance,

and (3) damages that result from this reliance." Nelson v. Heer, 163 P.3d 420, 426 (Nev.

2}07)(citation omitted). "With respect to the false representation element, the suppression or

omission 'of a material fact which a party is bound in good faith to disclose is equivalent to a

false representation, since it constitutes an indirect representation that such fact does not exist."'

Id. (citations omitted).

Respondents list numerous false representations that they assert were made by Encore

and that induced justifiable reliance. These include misrepresentations regarding the approval of

the Fee Agreement and Joint Venture Agreement, intentional alterations to signature blocks,

forgery of signatures, late creation of documents, the lack of a valid exclusivity agreement in the

Management Agreement, fake invoices, hidden payments to Eastlick, and failure to perform any

services to justify the payments under the Fee Agreement. Encore vigorously disputes the facts

asserted by Respondents.

The Arbitrator finds that it is not necessary to address each of Respondents assertions. It

is undisputed that one portion of the Fee Agreement was false and intended to deceive, and this

is sufficient by itself to prove Respondents' case. The Fee Agreement provides that in exchange

for the services listed in the agreement Encore will be paid a fee of I5Yo of all gross revenues of

5
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any tribal online lending business (including Plain Green, but excluding the first FACR

portfolio). Encore, and its principals, knew that this was false, and that Encore's receipt of a

significant portion of its fee was not as compensation to Encore. Instead, those payments were

made so that Encore could be a conduit for hidden payments to Rosette and Morsette.

The Encore principals knew that the Fee Agreement was based on concealment. Broome

testified at the arbitration hearing that the Fee Agreement was used to "hide" payments to

Rosette and Morsette:

a. So Encore was just a conduit for 5 percent to Mr. Rosette and Ms.
Morsette, correct?

A. Yes.

a. And you're not aware of anyone from Plain Green having
knowledge about the joint venture agreement, correct?

A. No

a. And using Encore as a pass-through was to hide the payments to
Mr. Rosette and Ms. Morsette from the tribe, correct?

A. From the general tribal members, yes.

Arbitration Hearing Transcript ("TR"), page 454.

Jones testified the purpose was to "conceal" the payments:

a. Do you know the reason why the Ideal Consulting payments were
set up the way they were set up?

A. It was my understanding that the board of directors did not want
the rest of the community to be aware that Neal and Billi Anne were getting the
extra money.

a Do you recall testifring about this at your deposition?

Yes.

6
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a. And the question was, "The reason why you didn't discuss it with
people at the tribe, was that we had talked about before, namely, it was to conceal
those payment." And your answer was, "Bluntly, yes."

Do you see that?

A. Yes.

a. That was the reason why those payments were set up in that way?

A. Correct.

TR, pages 570-571.

Roberts testified at the arbitration hearing that he knew the Fee Agreement was written as

it was to avoid objections about the payments to Rosette and Morsette from members of the

Tribe and others.

a. Okay. And how was that 5 percent to be paid?

A. The 5 percent was paid to Ideal Consulting, which was an entity
that Neal and Billi Anne had set up, presumably for the purposes of taking -
taking in that income.

a. Okay. And was that paid directly by the tribe, or how was that
done?

A. The way the tribe - subject to - you know, as a result of a lot of
conversations, is that they explained to my group - and this was a lot of the Indian
country issues and sensitivity that we were learning about.

Their concern was that it was politically sensitive and likely
inflammatory that individual members of the tribe were being compensated as the
tribe wanted to do. The concern was that the tribal - the members of the tribe
generally - and maybe even members - you know, other people, that they were -
they were going to be very sensitive and object to this. Not something I really
understood or even understood at the time very well, but this was coming from -
from the tribe.

And so what they didn't want was they didn't want the tribe to pay
Billi Anne and Neal directly. V/hat they identified was Encore was going to be
getting 10 percent as per what we had all agreed and everything, but what they
wanted to do is add 5 percent to the 10 so that Encore would be paid the 15, and 5
of it would be passed to Neal and Billi Anne. And they designated that they
wanted to do that in.

7
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TR, pages 167-168.

Mazzaratestified to the same knowledge in his deposition:

a. Then why was there a 15 percent number used instead of the 10
percent number?

A. Because the Tribe - the Tribe wanted us to help them come up
with an executive retention plan for Billi Anne and Neal, in which we agreed to
do as a pass-through from the Tribe to Billi Anne and Neal. So that's why the
percentage ended up being different.

Deposition of Martin G.Mazzara (February 10,2014),page 102.

As this testimony shows, Encore knew that the Fee Agreement was premised on

concealment and hiding the truth. The payments to Encore were inflated to allow hidden

payments to Rosette and Morsette. The Arbitrator concludes that this provision in the Fee

Agreement was a fraudulent and material misrepresentation by Encore, made with the

knowledge that it was false and with the intent to deceive. The Arbitrator further concludes that

even putting aside any questions regarding the authenticity of the Fee Agreement, the Joint

Venture Agreement, or the signatures on those agreements, Encore's misrepresentation was

sufficient to induce the approval of the Fee Agreement by the Tribe, FACR and Plain Green, and

those entities were justihed in relying on Encore's representations. Consequently, the Fee

Agreement is voidable by Respondents.

Encore argues that there was no misrepresentation because it only did what it was asked

to do by tribal officials who were fully aware of the money flowing to Rosette and Morsette. As

highlighted in the above testimony, however, it is undisputed that Encore was aware that the

terms of the Fee Agreement were intended to conceal the facts from and deceive tribal officials

or tribal members who might otherwise object. Indeed, if nothing was hidden and everything

was public, concealing and hiding the payments to Ideal, Rosette and Morsette would not have

been necessary. Moreover, Encore fails to specifu exactly which officials of the Tribe, FACR or

8
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Plain Green directed or requested them to conceal the facts, or how it could reasonably believe

any official making such a request or giving such a direction was authorized to do so. Rosette

and Morsette certainly knew about the payments, and the concealment, but as beneficiaries of the

payments Encore could not reasonably conclude they could bind the Tribe or the board of FACR

and Plain Green on the issue. Equally, even if Houle was authorized to sign a fee agreement on

behalf of FACR and Plain Green, or on behalf of the Tribe as Vice Chair, Encore could not

reasonably rely on his actual or apparent authority to conceal material facts and deceive other

members of the FACR/Plain Green board, the Business Committee or the Tribe.l As Roberts

testified, the intent was to conceal the payments not just from tribal members in general, but

from others who might object. It is reasonable to infer that those others included members of the

Business Committee, the FACR/Plain Green board or Tribal administrators.

Encore also argues the Fee Agreement signed in July 2011 simply formalized an

agreement made in principle in March 20ll that Encore would receive l0o/o of the Plain Green

revenue. In effect, Encore is arguing that the additional 5Yo added to its fee to be passed on to

Rosette and Morsette did not induce Respondents to enter into the Fee Agreement. There is no

t It is undisputed that Rosette sometimes signed documents for Houle, including the
Amended Management Agreement. Based on this fact, the authenticity of any document with
Houle's signature is questionable. At the very least, Houle appears to have carried out his duties
as chairman of the FACR/Plain Green board as directed by Rosette, the CEO, without exercising
effective supervision over him or the other officers of FACR and Plain Green. Respondents
argue Houle himself received payments that induced him to sign the agreements favoring
Encore, but the only evidence is second hand, so the Arbitrator does not rely on it. Respondents
also provide information regarding Eastlick's guilty plea to federal criminal charges of bribing a
tribal official, stating that Houle is that official. Those charges and allegations are not related to
the activities of Encore, so the Arbitrator does not give them any weight in this case.

Houle did not testify at the arbitration hearing, but answers to written deposition
questions were submittecl on his behalf in which he claimed authority to sign the agreements. He
did not address the source of his authority to authorize false and deceptive agreements. In any
event, the Arbitrator gives little weight to Houle's written submissions. Rule 32(a), AAA
Commercial Rules (effective for cases filed before Oct. 1, 2013).

9
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evidence, however, that the Tribe had agreed to any particular terms for payments to Encore, or

that the Tribe had agreed that Encore had exclusive rights that required compensation.2

Individuals may have discussed compensation for Encore, but there is no record of an agreement

to terms. From March until July, there was no agreement, despite efforts by Encore's principals

to obtain one. It was only after Encore agreed to serve as the conduit for payments to Rosette

and Morsette that the Fee Agreement was approved. Under these circumstances, the Arbitrator

concludes that the misrepresentations regarding the facts about the l5Yo fee to Encore induced

approval of the Fee Agreement by Respondents. Of course, Encore was not acting alone in

making these misrepresentations. Rosette and Morsette, as CEO and CFO, respectively, of

FACR/Plain Green, had significant interests in obtaining payments through Encore. Their

actions cannot shield Encore from its own misrepresentations.

Encore also argues there was no misrepresentation because the fact that it was receiving

15olo was well-known, as shown by its being mentioned in the tribal newsletter. This fact is

persuasive evidence that the Fee Agreement existed and its performance was at least with the

acquiescence of Respondents. As explained above, however, the misrepresentation was not that

Encore was being paid or the amounts of those payments, but the fact that one-third of that

money was secretly paid to Rosette and Morsette. By simply stating Encore received l5%o, and

making similar statements in Business Council meetings, Rosette continued the concealment and

deception inherent in the Fee Agreement. The newsletter article was drafted by Rosette, and

2 There is no evidence that Encore raised exclusivity as a barrier to the Tribe entering into
the Think Finance deal, or that anyone thought it necessary during the negotiations leading to
that deal to resolve the issue. The Fee Agreement itself never mentions exclusivity, but
describes any fee to Encore as being in exchange for specified services. The Arbitrator agrees
with Respondents that the Management Agreement clicl not contain an exclusivity provision that
would apply to Plain Green's activities, but disagrees that simply asserting the Agreement
provided for exclusivity constituted fraud or misrepresentation by Encore. The interpretation of
the Management Agreement was a valid subject for negotiation between the parties.
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reviewed and edited by Broome. Encore plainly knew of the continuing concealment, and

assisted Rosette in keeping the truth hidden.

Encore also argues that the Joint Venture Agreement authorized its payments to Rosette

and Morsette, through Ideal, as an executive retention plan. Putting aside any questions

regarding the authenticity of the Joint Venture Agreement, the Arbitrator concludes that the Joint

Venture Agreement cannot excuse the misrepresentations in the Fee Agreement. First, the Fee

Agreement never references the Joint Venture Agreement, or payments to ldeal, Rosette or

Morsette, so its terms actually served to conceal and hide the terms of the Joint Venture

Agreement by nondisclosure. Second, the Joint Venture Agreement did not provide for any

payments by Encore to Ideal, Rosette or Morsette, so Encore cannot reasonably rely on its terms

as requiring or allowing it to act as a conduit for concealed payments. Finally, if Encore was

truly acting simply as a conduit for executive retention payments, its continued payments to

Rosette after he was terminated as CEO, and its continued claim to the full 15% in this

proceeding, would be inexplicable. Once executives leave employment, retention payments are

no longer necessary. Encore seems to be taking the position that the Joint Venture Agreement

gave Rosette and Morsette a perpetual profits interest in Plain Green through Encore and the Fee

Agreement, but the evidence and the agreements themselves do not support that claim.

Similarly, Encore cannot excuse its misrepresentations by pointing to approval by the

FACR board of a joint venture proposal that provided for a new company that would seek out

new opportunities, with profits to be shared with Encore, Rosette and Morsette. The minutes of

the June 17,2011, board meeting show one board member supporting the proposal with the

comment: "let's try it and then do a review at the end of 6 months. Also add signature lines.

Make a services contract." This proposal was quite different from the one incorporated in the
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Joint Venture Agreement. Even if construed as authorizing monthly bonuses to the Plain Green

executives, the board's approval cannot be interpreted as authorizing perpetual payments to

Rosette and Morsette, or authorizing concealing and hiding those payments.

Encore further argues that the lack of fraud or misrepresentation is shown by the fact that

the Fee Agreement was performed by all parties for two years. As with the notice of the

payments contained in the tribal newsletter, performance is persuasive evidence that the Fee

Agreement existed and its performance was carried out at least with the acquiescence of

Respondents. Moreover, as discussed below, performance by Respondents has bearing on the

amount of damages to be awarded against Encore, because Plain Green paid Encore only with

the approval of employees and offrcials of Respondent. But, performance cannot excuse the

original concealment and deception inherent in the Fee Agreement, especially when the primary

officials responsible for performing for Respondents' were Rosette and Morsette, who were

themselve s beneficiarie s of the concealment. 3

Based on these findings it is unnecessary to address Respondents' additional assertions of

fraud and misrepresentation. The Arbitrator concludes that Respondents have proven by clear

and convincing evidence that the Fee Agreement was procured by fraud and material

misrepresentation.

3 Respondents also argue that Encore's undisclosed payments to Eastlick through Ideal and
Trio were fraudulent. Eastlick received one-third of the 5Yo payments made to ldeal, by
agreement with Rosette and Morsette. Eastlick also received20%o of the remaining 10% through
payments made by Encore to Trio, which was owned by Eastlick. As discussed above, the
evidence is clear that the misrepresentations regarding Encore's payments to Ideal were
reasonably relied upon and induced agreement by Respondents. They are no more or less so
because Rosette and Morsette were sharing some of the money with Eastlick.

The evidence is less clear with regard to the hidden payments through Trio. A reasonable
inference from Eastlick's co-ownership of Ideal is that payments to him induced Respondents'
agreement to the Fee Agreement, whether made through Ideal or Trio. Nevertheless, the
Arbitrator cannot conclude that Respondents have proven by clear and convincing evidence that
concealment of the undisclosed payments to Eastlick through Trio induced their agreement.
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V. Encore's Claims.

Encore claims that Respondents have breached the Fee Agreement and asserts claims for

(1) breach of contract, (2) breach of the implied covenant of good faith and fair dealing, (3)

conversion, (4) unjust enrichment, (5) accounting, (6) civil conspiracy, (7) declaratory relief, and

(8) attorneys' fees. Encore asks for specific performance, including an accounting and payment

of all past due amounts,late fees, interest and attorney fees and costs.

For the reasons stated above, the Arbitrator finds that Respondents have proven by clear

and convincing evidence that their assent to the Fee Agreement was induced by a fraudulent or

material misrepresentation by Encore upon which they were justified in relying, so the Fee

Agreement is voidable. By letter dated July 31,2013, Respondents terminated the Fee

Agreement. Because Respondents could legally terminate the Fee Agreement, Encore's claims

are denied.

VI. Respondents'Claims.

Respondents dispute Encore's claims and assert counterclaims against Encore for (1)

fraud, (2) civil conspiracy, (3) intentional and negligent misrepresentation, (4) breach of

fiduciary duties, (5) negligence, (6) unjust enrichment, (7) conversion, (8) punitive damages, and

(9) attorneys' fees and costs. The Arbitrator finds as follows:

Fraud. Respondents must show (1) a false representation, (2) knowledge or belief that

the representation was false, (3) intent to induce reliance on the representation, (4) the reliance

was justifiable, and (5) damages. As discussed above, Respondents have shown the first four

elements, and have also established damages, as addressed below. Therefore, the Arbitrator

finds for Respondents on their claim of fraud.

C
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Civil Conspiracy. A civil conspiracy involves a combination of two or more persons who

acted in concert, intended to accomplish an unlawful objective for the purpose of harming

plaintiff, and plaintiff sustained damage resulting from those acts. Here, Encore's

misrepresentations, made in concert with employees and officials who were acting for their own

interests rather than the Tribe's, FACR's or Plain Green's, led to hidden payments to Rosette and

Morsette. Under these circumstances, the Arbitrator finds a civil conspiracy existed. Therefore,

Respondents' claim for civil conspiracy is granted.

Intentional Misrepresentation. "Intentional misrepresentation is established by three

factors: (1) a false representation that is made with either knowledge or belief that it is false or

without a sufficient foundation, (2) an intent to induce another's reliance, and (3) damages that

result from this reliance." Nelson v. Heer, 163 P.3d 420, 426 (Nev. 2}}7)(citation omitted). The

Arbitrator concludes that Respondents have satisfied these elements and finds for Respondents

on their claim of intentional misrepresentation.

Negligent misrepresentation. To prove a negligent misrepresentation, a plaintiff need to

show (l) a false representation was made, (2) the representation was made in the course of the

defendant's business, (3) the representation was for the guidance of others in their business

transactions, (4) the representation was justifiably relied upon, (5) the other party relied on the

representation to its detriment, and (6) the defendant filed to exercise reasonable care. As

discussed above, Encore made a false representation in the course of its business, the

representation was for the guidance of others in their business transactions (namely, officials of

Respondents), and there was justifiable and actual reliance. The Arbitrator further finds that

Encore failed to exercise reasonable care in its execution and implementation of the Fee
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Agreement considering its knowledge of the concealment and deception inherent in its terms.

Therefore, Respondents' claim for negligent misrepresentation is granted.

Breach of Fiduciary Duty. Encore and its principals had a close business relationship

with the Tribe and FACR. Ordinary contractual obligations do not create fiduciary relationships.

Nevertheless, "Nevada law recognizes a duty owed in 'confidential relationships,' where 'one

party gains the confidence of the other and purports to act or advise with the other's interests in

mind." Giles v. Gen. Motors Acceptance Corp., 494 F .3d,865, 881 19th Cir. 2007), quoting Perry

v. Jordon, 900 P.2d 335, 338 (Nev. 1995). V/hether a conhdential relationship exists is a

question of fact. Hernandez v. Creative Concepts, Inc., 862 F.Supp.2d 1073, l09l (D. Nev.

2012).

Section 13 of both the Management Agreement and Amended Management Agreement

expressly stated that the agreements did not create a joint venture and Encore's related entity,

ESC, would be an independent contractor for all purposes. The relationship of Encore, and its

principals and related companies, however, went beyond those agreements. Encore acted as an

advisor to the Tribe in it consideration of the Think Finance proposal, and the Tribe relied on

Encore's experience and expertise in implementing that deal. In a March 16, 2011, email to

Encore's principals, Neal Rosette thanked them for their "commitment to our ongoing

partnership." Indeed, Encore's Post-Hearing Brief in this proceeding repeatedly refers to the

relationship between Encore and Respondents as a "partnership." Moreover, in the Joint Venture

Agreement the parties expressly formed a partnership related to online lending. Encore's

agreement to conceal and hide the actual payments made to Rosette and Morsette may have been

in the interests of Rosette and Morsette, but doing so breached its duties to its other partners --

the Tribe, FACR and Plain Green. As discussed above, Encore knew that the concealment was

l5
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intended to avoid objections by tribal members and others, so its breach of its duties to

Respondents cannot be excused by arguing its actions were authorized.

On this record, the Arbitrator finds as a matter of fact that a conhdential relationship

existed between Encore and Respondents, and Encore breached its fiduciary duties. Therefore,

the claim for breach of fiduciary duties is granted.

Negligence. To prove negligence Respondents must prove that Encore owed them a duty

of care, that Encore breached this duty of care, that the breach was the legal cause of

Respondents' injury, and that the Respondents suffered damage. Respondents argue Encore

owed them a duty as manager of the FACR lending enterprise not to misrepresent the facts.

Respondents were damaged by the Fee Agreement because of the misrepresentations made by

Encore and others in that agreement. As discussed above, Encore's (and its principals' and

related entities') relationship with Respondents went beyond its role as manager of the FACR

lending enterprise. Under these circumstances, the Arbitrator concludes that Respondents have

met their burden of proving negligence. Therefore, Respondents' claim for negligence is

granted.

Unjust enrichment Unjust enrichment requires a benefit conferred on the defendant by

the plaintiff, appreciation of the benefit by the defendant, acceptance and retention of the benefit

by the defendant, and in circumstances where it would be inequitable to retain the benefit

without payment. In this case, any benefit conferred by Respondents on Encore was pursuant to

the Fee Agreement, which as discussed above, is a voidable contract. All payments to Encore

were approved and made by offrcials of Respondents and Encore performed some services in

exchange. To the extent Encore received monies that it passed on to Ideal, it did not directly

benefit. Under these circumstances, the claim for unjust enrichment is denied.
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Conversion Conversion is "an act of dominion wrongfully exerted over another's

personal property in denial of or inconsistent with his title or rights therein or in derogation,

exclusion, or defiance of such title or rights." As explained below, Respondents are entitled to

some damages based on Encore's fraud and material misrepresentation. Nevertheless, Encore

did not take Respondents' property without permission. All transfers of funds were approved by

Respondents' employees and offlrcials. This does not excuse Encore from responsibility for its

misrepresentations, but the Arbitrator concludes that there was no conversion. Therefore,

Respondents' claim for conversion is denied.

Vil. Damages.

Respondents seek approximately $13.1 million as damages for their tort counterclaims.a

This includes $3,523,471.96 paid to Encore by Plain Green under the Fee Agreement. The

remainder includes payments made by FACR to several Encore related entities: DesTel LLC,

Fresh Start Marketing, Encore Investment l,LLC, and DialRight Software Inc.; funds borrowed

by FACR from Plain Green; and investments by the Tribe and its related entities in the FACR

loan portfolio.

As discussed above, Encore made misrepresentations regarding the amount it would

receive under the Fee Agreement in exchange for services defined in that agreement. These

misrepresentations were made knowing that they would conceal the truth from and deceive

Tribal members and officials with regard to Encore's true compensation and its role as a conduit

for payments to Rosette and Morsette. The record does not show, however, that those

misrepresentations caused Respondents the damages associated with FACR. ESC's agreements

a Section 3(b) of the Fee Agreement limits damages for breach of the agreement to actual
fees received during the preceding three month period. Encore does not argue that this provision
limits the tort damages claimed by Respondents.

I7
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for managing FACR predate the Fee Agreement and the misrepresentations that underlie it.

Respondents presented some evidence that the Encore related entities and their principals may

not have done a good job of managing FACR, either in running the call center or obtaining

investors. FACR may have been overcharged for the services that were provided. Nevertheless,

Respondents have not shown that their losses associated with FACR and payments to the entities

other than Encore itself resulted from the misrepresentations. Consequently, the Arbitrator

awards no damages for those items.

The payments to Encore under the Fee Agreement resulted directly from the

misrepresentations. Nevertheless, Respondents' claim for damages cannot be considered without

taking into account the actions of Respondents' own agents and officials who knew about and

were active participants in Encore's misrepresentations. Rosette and Morsette were appointed by

the FACR/Plain Green board to serve as CEO and CFO, with responsibilities to oversee all

activities of Plain Green, including payments to Encore. Houle was chairman of the FACR/Plain

Green board, as well as a member of the Tribal Business Committee. Rosette, Morsette and

Houle were placed in their positions by Respondents. To the extent they failed in protecting the

best interests of Respondents, responsibility for the resulting damage does not rest exclusively on

Encore. Therefore, the Arbitrator will not award damages to Respondents based on all payments

made to Encore under the Fee Agreement. For similar reasons, no punitive damages will be

awarded.

Damages will be awarded for amounts paid to Encore to be passed on to Ideal. These

payments were the direct result of the misrepresentations regarding the fee paid to Encore. Even

assuming there was an agreement in principle to pay Encore llYo, the increase to l5%o was only

done to conceal the payments to Ideal and avoid objections that might be raised. Plain Green

l8
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would not have paid those amounts to Encore but for the concealment. It is no defense that

Rosette and Morsette might have received equivalent payments from Plain Green under an

executive retentions plan or some other agreement. The concealment provided by the Fee

Agreement was motivated by concern that objections from tribal members and others could

prevent the payments to Rosette and Morsette, so it is reasonable to infer that without Encore's

misrepresentations no such payments would have been made. Therefore, the Arbitrator finds

that Respondents are entitled to damages equal to the 5%o payments to Encore that were intended

to be passed on to Ideal, which Respondents have calculated to be $1,181,128.79.

The Fee Agreement includes a provision for attorneys' fees and costs. It provides: "The

losing party shall bear any fees and expenses ofthe arbitrator, other tribunal fees and expenses,

reasonable attorney's fees of both parties, and costs of producing witnesses and any other

reasonable costs or expenses incurred by him or the prevailing party or such costs shall be

allocated by the arbitrator." As the losing party, Encore shall bear the costs of the arbitration,

and attomeys' fees and costs.

VIII. Summary of the award.

As noted, the Fee Agreement is voidable as of July 31,2013, so Respondents are relieved

of any future responsibilities under that Agreement. The Arbitrator also awards the following

sums to Respondents and against Encore: (a) $1,181,128.79 in damages; (b) costs of arbitration

in an amount to be detailed in the Final Award; and (c) attorneys' fees and costs in an amount to

be determined after submission of a detailed claim for fees and costs by Respondents. The

Arbitrator denies all claims and any counterclaims not otherwise addressed above.

Respondents shall submit evidence and argument on all fee and cost issues by June 6,

2014, Encore shall submit opposing evidence and argument by June 20, 2014, and Respondents

t9
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may reply by July 3,2014. The matter shall be submitted on that date. The award of arbitration

costs, and attorneys' fees and costs, shall be embodied in a Final Award which shall also

incorporate the contents of the Interim Award.

DATED: I|v4ay 27,2014.

l\

9157821.l

PA IRVINE
ARBITRATOR
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ENCORE SERVICES, LLC,

Claimant/Counter-Respondent

v

CHIPPEWA CREE TRIBE OF THE ROCKY
BOY RESERVATION OF MONTANA;
PLAIN GREEN, LLC, and FIRST
AMERICAN CAPITAL RESOURCES, LLC,

Re spondents/C ounterclaimants.

Case # 79 148 Y 118 13

FINAL AWARI)

AMERICAN ARBITRATION ASSOCIATION

In this case the Arbitrator determines claims and counterclaims relating to a Fee

Agreement entered into between Encore Services, LLC, as ClaimanflCounter-Respondent, and

the Chippewa Cree Tribe of the Rocky Boy Reservation, First American Capital Resources,

LLC, and Plain Green, LLC, as Respondents/Counterclaimants. Finding that

Respondents/Counterclaimants have proven by clear and convincing evidence that the Fee

Agreement was induced by fraudulent or material misrepresentations, the Arbitrator denies the

claims of Encore Services, LLC, grants in part the claims of Respondents/Counterclaimants, and

awards damages, attorneys' fees and costs. An interim award was issued previously on May

27th,2014.

I. Key Participants and Documents.

Chippewa Cree Tribe of the Rocky Boy Reservation ("Tribe"): A federally
recognized Indian tribe with a reservation located in Montana; governed by an
elected Business Committee, also referred to as the Tribal Council.

Encore Services, LLC ("Encore"): An entity based in Nevada that is effectively owned
and controlled by the Encore principals listed below. Its only activities are related
to the Fee Agreement listed below.

Encore Service Corporation ("ESC"): An entity based in Nevada that is effectively
owned and controlled by the Encore principals listed below. It is a party to the
Management Agreement and Amended Management Agreement and was
responsible for the FACR activities.
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First American Capital Resources, LLC (*FACR"): A tribal entity formed to operate
a payday loan business with a board of directors appointed by the Business
Committee; managed by ESC; governed by the same board of directors as Plain
Green.

Plain Green, LLC (6'Plain Green"): A tribal entity originally known as First American
Asset Recovery; name changed to Plain Green in March 2011 when it became a
part of the deal with Think Financial to provide short-term installment loans
online; governed by the same board of directors as FACR.

Think Finance ("Think Finance"): A business unrelated to either Encore or the Tribe
that controlled a large loan portfolio; approached the Tribe in March 2011 to use
Plain Green to market and operate the portfolio in exchange for a percentage of
the revenues.

Zachary Roberts ("Roberts"): An Encore principal.

Lee Broome ("Broome"): An Encore principal.

Marty ì|t[.azzara ('sMazzara"): An Encore principal.

Gordon Jones ("Jones"): An Encore employee, with some prohts interest, but with a
lesser degree of ownership or control than the Encore principals listed above.

Neal Rosette ("Rosette"): Member of the Tribe and Chief Executive Officer of FACR
and Plain Green until terminated in or about January 2012; part owner of Ideal
Consulting.

Billi Anne Morsette (6óMorsette"): Member of the Tribe and Chief Operating Officer of
FACR and Plain Green while Rosette was CEO; Chief Executive Officer of
FACR and Plain Green until June 2013; part owner of Ideal Consulting.

John "Chance" Houle ("Houle"): Member of Tribe; at times Chairman of board of
directors of FACR and Plain Green; at times member and Vice Chairman of
Business Committee.

James Eastlick ("Eastlick'?): Psychologist and former director of tribal health clinic;
part owner of Ideal Consulting; owner of all or part of Trio Consulting; business
partner, friend and investor in various ways with Encore principals; regarded by
the Encore principals as influential with tribal offrcials.

Management Agreement, dated October 22, 2010 ("Management Agreement"):
Agreement between FACR and ESC. This agreement was signed by the Tribal
Chairman, Houle as Chairman and President of FACR, and Broome as Managing
Member of ESC; provided for ESC to manage FACR in exchange for a
pcrccntagc of thc rcvcnucs.

2
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[Amended] Management Agreement, dated April 14,20ll ("Amended Management
Agreement"): Agreement between FACR and ESC. Signed on May 4,2011by
the Tribal Chairman, Houle as Chairman and President of FACR, and Broome as
Managing Member of ESC; Rosette admits signing Houle's name to this
document; provided for ESC to manage FACR in exchange for a percentage of
the revenues; made changes to exclusivity provision contained in original
Management Agreement.

Fee Agreement, dated June 1, 2011 ("Fee Agreement"): Disputed agreement between
the Tribe, and the tribal lending entities listed, and Encore. Appears to be signed
by Houle for Plain Green, FACR and Tribe, and by Roberts for Encore. Evidence
shows the agreement was not actually signed until on or about July 21,2011. The
Fee Agreement provides for payments to Encore of l5o/o of Plain Green's Gross
Revenues in perpetuity. Evidence shows that Encore paid 5% (one-third of the
l5%) to Ideal Consulting, and 2Yo (20% of the remaining l0%) to Trio for
Eastlick.

Joint Venture Agreement, dated June 17, 20ll (ßJoint Venture Agreement"):
Disputed agreement between FACR, Plain Green, Encore and Ideal Consulting.
Appears to be signed by Houle for FACR and Plain Green, Broome for Encore,
Rosette and Morsette for Ideal, and Tribe by tribal chairman.

II. Claims and Proceedings.

This action was initiated by Encore to enforce the Fee Agreement. Encore asserts claims

against the Tribe, FACR and Plain Green (collectively "Respondents"). Encore asserts claims

for (1) breach of contract, (2) breach of the implied covenant of good faith and fair dealing, (3)

conversion, (4) unjust enrichment, (5) accounting, (6) civil conspiracy, (7) declaratory relief, and

(8) attorneys' fees.

Respondents dispute Encore's claims and assert counterclaims against Encore for (1)

fraud, (2) civil conspiracy, (3) intentional and negligent misrepresentation, (4) breach of

fiduciary duties, (5) negligence, (6) unjust enrichment, (7) conversion, (8) punitive damages, and

(9) attorneys' fees and costs.

An arbitration hearing was conducted in Las Vegas, Nevada from March l0 to 13,2014.

Appcaring for Encorc wcrc Thomas F. Kummcr, Russcll E. Marsh and Maranda Compton.

Appearing for Respondents were Richard J. Zack, Jay A. Dubow, Derek E. Hines and Aaron D.

a
J

Case 2:14-cv-01294-JCM-PAL   Document 1-2   Filed 08/07/14   Page 46 of 63



Ford. Numerous exhibits were submitted by the parties. V/itnesses appearing were Roberts,

Broome, Jones, Tim Mclnerney, Theodore Whitford, Leann Montes, Richard Morsette, Jeffrey

G. Matthews, and Keven Collins (by phone). Deposition testimony was submitted for Broome,

Jones, Jeffrey G. Matthews,Mazzara. Timothy Mclnerney, Leann Montes, Billi Anne Morsette,

Richard Morsette, Roberts, Joel Rosette, Neal Rosette, and Theodore Edward Whitford. Post-

hearing briefs were filed on April 14,2014, and post-hearing response briefs were filed on April

24,2014. An Interim Award was issued on May 27,2014. Respondents submitted their

Detailed Claim for Attorneys'Fees and Costs on June 6,2014. Encore submitted its Opposition

to Respondents' Claim for Attorneys' Fees and Costs on June 20, 2014, and Respondents

submitted their Reply on July 3,2014.

III. Nature of Dispute.

Encore contends this is a "simple breach of contract case" involving "buyer's remorse."

Respondents contend it is "a simple case of fraud." The evidence shows neither contention to be

correct, and the case is in no way simple. Over a three year period Encore, its principals and

related entities, and Respondents, through various employees and officials, engaged in a number

of business activities, and entered into several formal and informal agreements. Not all of the

activities and agreements were well-documented, and many fell short of the best practices that

can and should be used to avoid disputes and misunderstandings. Failure to follow best practices

does not, however, invalidate agreements or allow a party to seek better terms. On the other

hand, fraud and material misrepresentations made to induce agreement may allow the mislead

party or parties to avoid enforcement of the contract and seek damages.

Respondents' primary defense to the enforcement of the Fee Agreement, and in support

of their counterclaims, is that Encore procured the Fee Agreement by fraud and

4
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misrepresentation. They must prove these claims by clear and convincing evidence. Fact finders

are empowered to make "all reasonable inferences" in applying this standard. Albert H. Wohlers

& Co. v. Bartgis, 969 P .2d 949, 958 (Nev. 1 998). "If a party' s manifestation of assent is induced

by either a fraudulent or a material misrepresentation by the other party upon which the recipient

is justihed in relying, the contract is voidable by the recipient." Restatement (Second) of

Contracts $ 164. Given the importance of the assertions of fraud and misrepresentations to all of

the claims and counterclaims, they will be addressed first.

IV. Was the Fee Agreement Induced by Encore's Fraudulent or Material
Misrepresentations?

To prove a fraud by clear and convincing evidence, Respondents must show (1) a false

representation, (2) knowledge or belief that the representation was false, (3) intent to induce

reliance on the representation, (4) the reliance was justifiable, and (5) damages. Goodwin v.

Exec. Tr. Servs., LLC,680 F.Supp.2d 1244,1254 (D.Nev.2010). "Intentional misrepresentation

is established by three factors: (l) a false representation that is made with either knowledge or

belief that it is false or without a sufficient foundation, (2) an intent to induce another's reliance,

and (3) damages that result from this reliance." Nelson v. Heer, 163 P.3d 420, 426 (Nev.

2007)(citation omitted). "With respect to the false representation element, the suppression or

omission 'of a material fact which a party is bound in good faith to disclose is equivalent to a

false representation, since it constitutes an indirect representation that such fact does not exist."'

I d. (citations omitted).

Respondents list numerous false representations that they assert were made by Encore

and that induced justifiable reliance. These include misrepresentations regarding the approval of

the Fee Agreement and Joint Venture Agreement, intentional alterations to signature blocks,

forgery of signatures, late creation of documents, the lack of a valid exclusivity agreement in the
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Management Agreement, fake invoices, hidden payments to Eastlick, and failure to perform any

services to justify the payments under the Fee Agreement. Encore vigorously disputes the facts

asserted by Respondents.

The Arbitrator finds that it is not necessary to address each of Respondents assertions. It

is undisputed that one portion of the Fee Agreement was false and intended to deceive, and this

is sufficient by itself to prove Respondents' case. The Fee Agreement provides that in exchange

for the services listed in the agreement Encore will be paid a fee of l5Yo of all gross revenues of

any tribal online lending business (including Plain Green, but excluding the first FACR

portfolio). Encore, and its principals, knew that this was false, and that Encore's receipt of a

signihcant portion of its fee was not as compensation to Encore. Instead, those payments were

made so that Encore could be a conduit for hidden payments to Rosette and Morsette.

The Encore principals knew that the Fee Agreement was based on concealment. Broome

testified at the arbitration hearing that the Fee Agreement was used to "hide" payments to

Rosette and Morsette:

a. So Encore was just a conduit for 5 percent to Mr. Rosette and Ms.
Morsette, correct?

A. Yes.

a. And you're not aware of anyone from Plain Green having
knowledge about the joint venture agreement, correct?

A. No

a. And using Encore as a pass-through was to hide the payments to
Mr. Rosette and Ms. Morsette from the tribe, correct?

A. From the general tribal members, yes.

Arbitration Hearing Transcript ("TR'), page 454

6
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Jones testified the purpose was to "conceal" the payments

a. Do you know the reason why the Ideal Consulting payments were
set up the way they were set up?

A. It was my understanding that the board of directors did not want
the rest of the community to be aware that Neal and Billi Anne were getting the
extra money.

a Do you recall testifying about this at your deposition?

Yes.A.

a. And the question was, "The reason why you didn't discuss it with
people at the tribe, was that we had talked about before, namely, it was to conceal
those payment." And your answer was, "Bluntly, yes."

Do you see that?

A. Yes.

a. That was the reason why those payments were set up in that way?

A. Correct.

TR, pages 570-57I.

Roberts testified at the arbitration hearing that he knew the Fee Agreement was written as

it was to avoid objections about the payments to Rosette and Morsette from members of the

Tribe and others.

a. Okay. And how was that 5 percent to be paid?

A. The 5 percent was paid to Ideal Consulting, which was an entity
that Neal and Billi Anne had set up, presumably for the purposes of taking -
taking in that income.

a. Okay. And was that paid directly by the tribe, or how was that
done?

A. The way the tribe - subject to - you know, as a result of a lot of
conversations, is that they explained to my group - ancl this was a lot of the Inclian
country issues and sensitivity that we were learning about.
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Their concern was that it was politically sensitive and likely
inflammatory that individual members of the tribe were being compensated as the
tribe wanted to do. The concern was that the tribal - the members of the tribe
generally - and maybe even members - you know, other people, that they were -
they were going to be very sensitive and object to this. Not something I really
understood or even understood at the time very well, but this was coming from -
from the tribe.

And so what they didn't want was they didn't want the tribe to pay
Billi Anne and Neal directly. V/hat they identified was Encore was going to be
getting l0 percent as per what we had all agreed and everything, but what they
wanted to do is add 5 percent to the 10 so that Encore would be paid the 15, and 5
of it would be passed to Neal and Billi Anne. And they designated that they
wanted to do that in.

TR, pages 167-168.

Mazzaratestified to the same knowledge in his deposition:

a. Then why was there a 15 percent number used instead of the 10
percent number?

A. Because the Tribe - the Tribe wanted us to help them come up
with an executive retention plan for Billi Anne and Neal, in which we agreed to
do as a pass-through from the Tribe to Billi Anne and Neal. So that's why the
percentage ended up being different.

Deposition of Martin G. Mazzara (February I0,2014), page I02.

As this testimony shows, Encore knew that the Fee Agreement was premised on

concealment and hiding the truth. The payments to Encore were inflated to allow hidden

payments to Rosette and Morsette. The Arbitrator concludes that this provision in the Fee

Agreement was a fraudulent and material misrepresentation by Encore, made with the

knowledge that it was false and with the intent to deceive. The Arbitrator further concludes that

even putting aside any questions regarding the authenticity of the Fee Agreement, the Joint

Venture Agreement, or the signatures on those agreements, Encore's misrepresentation was

sufhcient to induce the approval of the Fee Agreement by the Tribe, FACR and Plain Green, and
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those entities were justified in relying on Encore's representations. Consequently, the Fee

Agreement is voidable by Respondents.

Encore argues that there \ilas no misrepresentation because it only did what it was asked

to do by tribal officials who were fully aware of the money flowing to Rosette and Morsette. As

highlighted in the above testimony, however, it is undisputed that Encore was aware that the

terms of the Fee Agreement were intended to conceal the facts from and deceive tribal officials

or tribal members who might otherwise object. Indeed, if nothing was hidden and everything

was public, concealing and hiding the payments to Ideal, Rosette and Morsette would not have

been necessary. Moreover, Encore fails to specify exactly which officials of the Tribe, FACR or

Plain Green directed or requested them to conceal the facts, or how it could reasonably believe

any offrcial making such a request or giving such a direction was authorized to do so. Rosette

and Morsette certainly knew about the payments, and the concealment, but as beneficiaries of the

payments Encore could not reasonably conclude they could bind the Tribe or the board of FACR

and Plain Green on the issue. Equally, even if Houle was authorized to sign a fee agreement on

behalf of FACR and Plain Green, or on behalf of the Tribe as Vice Chair, Encore could not

reasonably rely on his actual or apparent authority to conceal material facts and deceive other

members of the FACR/Plain Green board, the Business Committee or the Tribe.l As Roberts

t It is undisputed that Rosette sometimes signed documents for Houle, including the
Amended Management Agreement. Based on this fact, the authenticity of any document with
Houle's signature is questionable. At the very least, Houle appears to have carried out his duties
as chairman of the FACR/Plain Green board as directed by Rosette, the CEO, without exercising
effective supervision over him or the other officers of FACR and Plain Green. Respondents
argue Houle himself received payments that induced him to sign the agreements favoring
Encore, but the only evidence is second hand, so the Arbitrator does not rely on it. Respondents
also provide information regarding Eastlick's guilty plea to federal criminal charges of bribing a
tribal official, stating that Houle is that official. Those charges and allegations are not related to
the activities of Encore, so the Arbitrator does not give them any weight in this case.
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testihed, the intent was to conceal the payments not just from tribal members in general, but

from others who might object. It is reasonable to infer that those others included members of the

Business Committee, the FACR/Plain Green board or Tribal administrators.

Encore also argues the Fee Agreement signed in July 2011 simply formalized an

agreement made in principle in March 20lI that Encore would receive lïYo of the Plain Green

revenue. In effect, Encore is arguing that the additional 5o/o added to its fee to be passed on to

Rosette and Morsette did not induce Respondents to enter into the Fee Agreement. There is no

evidence, however, that the Tribe had agreed to any particular terms for payments to Encore, or

that the Tribe had agreed that Encore had exclusive rights that required compensation.2

Individuals may have discussed compensation for Encore, but there is no record of an agreement

to terms. From March until July, there was no agreement, despite efforts by Encore's principals

to obtain one. It was only after Encore agreed to serve as the conduit for payments to Rosette

and Morsette that the Fee Agreement was approved. Under these circumstances, the Arbitrator

concludes that the misrepresentations regarding the facts about the I5Yo fee to Encore induced

approval of the Fee Agreement by Respondents. Of course, Encore was not acting alone in

making these misrepresentations. Rosette and Morsette, as CEO and CFO, respectively, of

Houle did not testify at the arbitration hearing, but answers to written deposition
questions were submitted on his behalf in which he claimed authority to sign the agreements. He
did not address the source of his authority to authorize false and deceptive agreements. In any
event, the Arbitrator gives little weight to Houle's written submissions. Rule 32(a), AAA
Commercial Rules (effective for cases filed before Oct. 1,2013).2 There is no evidence that Encore raised exclusivity as a barrier to the Tribe entering into
the Think Finance deal, or that anyone thought it necessary during the negotiations leading to
that deal to resolve the issue. The Fee Agreement itself never mentions exclusivity, but
describes any fee to Encore as being in exchange for specified services. The Arbitrator agrees
with Respondents that the Management Agreement did not contain an exclusivity provision that
would apply to Plain Green's activities, but disagrees that simply asserting the Agreement
provided for exclusivity constituted fraud or misrepresentation by Encore. The interpretation of
the Management Agreement was a valid subject for negotiation between the parties.
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FACR/Plain Green, had significant interests in obtaining payments through Encore. Their

actions cannot shield Encore from its own misrepresentations.

Encore also argues there was no misrepresentation because the fact that it was receiving

15olo was well-known, as shown by its being mentioned in the tribal newsletter. This fact is

persuasive evidence that the Fee Agreement existed and its performance was at least with the

acquiescence of Respondents. As explained above, however, the misrepresentation was not that

Encore was being paid or the amounts of those payments, but the fact that one-third of that

money was secretly paid to Rosette and Morsette. By simply stating Encore received 75Yo, and

making similar statements in Business Council meetings, Rosette continued the concealment and

deception inherent in the Fee Agreement. The newsletter article was drafted by Rosette, and

reviewed and edited by Broome. Encore plainly knew of the continuing concealment, and

assisted Rosette in keeping the truth hidden.

Encore also argues that the Joint Venture Agreement authorized its payments to Rosette

and Morsette, through Ideal, as an executive retention plan. Putting aside any questions

regarding the authenticity of the Joint Venture Agreement, the Arbitrator concludes that the Joint

Venture Agreement cannot excuse the misrepresentations in the Fee Agreement. First, the Fee

Agreement never references the Joint Venture Agreement, or payments to Ideal, Rosette or

Morsette, so its terms actually served to conceal and hide the terms of the Joint Venture

Agreement by nondisclosure. Second, the Joint Venture Agreement did not provide for any

payments by Encore to ldeal, Rosette or Morsette, so Encore cannot reasonably rely on its terms

as requiring or allowing it to act as a conduit for concealed payments. Finally, if Encore was

truly acting simply as a conduit for executive retention payments, its continued payments to

Rosette after he was terminated as CEO, and its continued claim to the full 15% in this

1l
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proceeding, would be inexplicable. Once executives leave employment, retention payments are

no longer necessary. Encore seems to be taking the position that the Joint Venture Agreement

gave Rosette and Morsette a perpetual profits interest in Plain Green through Encore and the Fee

Agreement, but the evidence and the agreements themselves do not support that claim.

Similarly, Encore cannot excuse its misrepresentations by pointing to approval by the

FACR board of a joint venture proposal that provided for a new company that would seek out

new opportunities, with prohts to be shared with Encore, Rosette and Morsette. The minutes of

the June 17,2011, board meeting show one board member supporting the proposal with the

comment: "let's try it and then do a review at the end of 6 months. Also add signature lines.

Make a services contract." This proposal was quite different from the one incorporated in the

Joint Venture Agreement. Even if construed as authorizing monthly bonuses to the Plain Green

executives, the board's approval cannot be interpreted as authorizing perpetual payments to

Rosette and Morsette, or authorizing concealing and hiding those payments.

Encore further argues that the lack of fraud or misrepresentation is shown by the fact that

the Fee Agreement was performed by all parties for two years. As with the notice of the

payments contained in the tribal newsletter, performance is persuasive evidence that the Fee

Agreement existed and its performance was carried out at least with the acquiescence of

Respondents. Moreover, as discussed below, performance by Respondents has bearing on the

amount of damages to be awarded against Encore, because Plain Green paid Encore only with

the approval of employees and officials of Respondent. But, performance cannot excuse the

original concealment and deception inherent in the Fee Agreement, especially when the primary
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offrcials responsible for performing for Respondents' were Rosette and Morsette, who were

themselves beneficiaries of the concealment.3

Based on these findings it is unnecessary to address Respondents' additional assertions of

fraud and misrepresentation. The Arbitrator concludes that Respondents have proven by clear

and convincing evidence that the Fee Agreement was procured by fraud and material

misrepresentation.

V. Encore's Claims.

Encore claims that Respondents have breached the Fee Agreement and asserts claims for

(1) breach of contract, (2) breach of the implied covenant of good faith and fair dealing, (3)

conversion, (4) unjust enrichment, (5) accounting, (6) civil conspiracy, (7) declaratory relief, and

(8) attorneys' fees. Encore asks for specihc performance, including an accounting and payment

of all past due amounts,late fees, interest and attorney fees and costs.

For the reasons stated above, the Arbitrator finds that Respondents have proven by clear

and convincing evidence that their assent to the Fee Agreement was induced by a fraudulent or

material misrepresentation by Encore upon which they were justified in relying, so the Fee

Agreement is voidable. By letter dated July 31, 2013, Respondents terminated the Fee

3 Respondents also argue that Encore's undisclosed payments to Eastlick through Ideal and
Trio were fraudulent. Eastlick received one-third of the 5%o payments made to ldeal, by
agreement with Rosette and Morsette. Eastlick also received20Yo of the remaining l0% through
payments made by Encore to Trio, which was owned by Eastlick. As discussed above, the
evidence is clear that the misrepresentations regarding Encore's payments to Ideal were
reasonably relied upon and induced agreement by Respondents. They are no more or less so
because Rosette and Morsette were sharing some of the money with Eastlick.

The evidence is less clear with regard to the hidden payments through Trio. A reasonable
inference from Eastlick's co-ownership of Ideal is that payments to him induced Respondents'
agreement to the Fee Agreement, whether made through Ideal or Trio. Nevertheless, the
Arbitrator cannot conclude that Respondents have proven by clear and convincing evidence that
concealment of the undisclosed payments to Eastlick through Trio induced their agreement.

13

Case 2:14-cv-01294-JCM-PAL   Document 1-2   Filed 08/07/14   Page 56 of 63



Agreement. Because Respondents could legally terminate the Fee Agreement, Encore's claims

are denied.

VI. Respondents'Claims.

Respondents dispute Encore's claims and assert counterclaims against Encore for (1)

fraud, (2) civil conspiracy, (3) intentional and negligent misrepresentation, (4) breach of

fiduciary duties, (5) negligence, (6) unjust enrichment, (7) conversion, (8) punitive damages, and

(9) attorneys' fees and costs. The Arbitrator finds as follows:

Fraud. Respondents must show (1) a false representation, (2) knowledge or belief that

the representation was false, (3) intent to induce reliance on the representation, (4) the reliance

was justifiable, and (5) damages. As discussed above, Respondents have shown the first four

elements, and have also established damages, as addressed below. Therefore, the Arbitrator

finds for Respondents on their claim of fraud.

Civil Conspiracy. A civil conspiracy involves a combination of two or more persons who

acted in concert, intended to accomplish an unlawful objective for the purpose of harming

plaintiff, and plaintiff sustained damage resulting from those acts. Here, Encore's

misrepresentations, made in concert with employees and officials who were acting for their own

interests rather than the Tribe's, FACR's or Plain Green's, led to hidden payments to Rosette and

Morsette. Under these circumstances, the Arbitrator hnds a civil conspiracy existed. Therefore,

Respondents' claim for civil conspiracy is granted.

Intentional Misrepresentation. "Intentional misrepresentation is established by three

factors: (l) a false representation that is made with either knowledge or belief that it is false or

without a sufhcient foundation, (2) an intent to induce another's reliance, and (3) damages that

result from this reliance." Nelson v. Heer, 163 P.3d 420, 426 (Nev. 2}}7)(citation omitted). The
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Arbitrator concludes that Respondents have satisfied these elements and finds for Respondents

on their claim of intentional misrepresentation.

Negligent misrepresentation. To prove a negligent misrepresentation, a plaintiff need to

show (1) a false representation was made, (2) the representation was made in the course of the

defendant's business, (3) the representation was for the guidance of others in their business

transactions, (4) the representation was justifiably relied upon, (5) the other party relied on the

representation to its detriment, and (6) the defendant filed to exercise reasonable care. As

discussed above, Encore made a false representation in the course of its business, the

representation was for the guidance of others in their business transactions (namely, officials of

Respondents), and there was justifiable and actual reliance. The Arbitrator further f,rnds that

Encore failed to exercise reasonable care in its execution and implementation of the Fee

Agreement considering its knowledge of the concealment and deception inherent in its terms.

Therefore, Respondents' claim for negligent misrepresentation is granted.

Breach of Fiduciary Duty. Encore and its principals had a close business relationship

with the Tribe and FACR. Ordinary contractual obligations do not create fiduciary relationships.

Nevertheless, "Nevada law recognizes a duty owed in 'confidential relationships,' where 'one

party gains the confidence of the other and purports to act or advise with the other's interests in

mind." Giles v. Gen. Motors Acceptance Corp., 494 F.3d,865, 881 19th Cir. 2007), quoting Pewy

v. Jordon, 900 P.2d 335, 338 (Nev. 1995). Whether a confidential relationship exists is a

question of fact. Hernandez v. Creative Concepts, Inc., 862 F.Supp.2d 1073, l09l (D. Nev.

2012).

Section 13 of both the Management Agreement and Amended Management Agreement

expressly stated that the agreements did not create a joint venture and Encore's related entity,
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ESC, would be an independent contractor for all purposes. The relationship of Encore, and its

principals and related companies, however, went beyond those agreements. Encore acted as an

advisor to the Tribe in it consideration of the Think Finance proposal, and the Tribe relied on

Encore's experience and expertise in implementing that deal. In a March 16,2011, email to

Encore's principals, Neal Rosette thanked them for their "commitment to our ongoing

partnership." Indeed, Encore's Post-Hearing Brief in this proceeding repeatedly refers to the

relationship between Encore and Respondents as a "partnership." Moreover, in the Joint Venture

Agreement the parties expressly formed a partnership related to online lending. Encore's

agreement to conceal and hide the actual payments made to Rosette and Morsette may have been

in the interests of Rosette and Morsette, but doing so breached its duties to its other partners --

the Tribe, FACR and Plain Green. As discussed above, Encore knew that the concealment was

intended to avoid objections by tribal members and others, so its breach of its duties to

Respondents cannot be excused by arguing its actions were authorized.

On this record, the Arbitrator finds as a matter of fact that a confidential relationship

existed between Encore and Respondents, and Encore breached its fiduciary duties. Therefore,

the claim for breach of fiduciary duties is granted.

Negligence. To prove negligence Respondents must prove that Encore owed them a duty

of care, that Encore breached this duty of care, that the breach was the legal cause of

Respondents' injury, and that the Respondents suffered damage. Respondents argue Encore

owed them a duty as manager of the FACR lending enterprise not to misrepresent the facts.

Respondents were damaged by the Fee Agreement because of the misrepresentations made by

Encore and others in that agreement. As discussed above, Encore's (and its principals' and

related entities') relationship with Respondents went beyond its role as manager of the FACR
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lending enterprise. Under these circumstances, the Arbitrator concludes that Respondents have

met their burden of proving negligence. Therefore, Respondents' claim for negligence is

granted.

Unjust enrichment Unjust enrichment requires a benefit conferred on the defendant by

the plaintiff, appreciation of the benefit by the defendant, acceptance and retention of the benefit

by the defendant, and in circumstances where it would be inequitable to retain the benefit

without payment. In this case, any beneht conferred by Respondents on Encore was pursuant to

the Fee Agreement, which as discussed above, is a voidable contract. All payments to Encore

were approved and made by officials of Respondents and Encore performed some services in

exchange. To the extent Encore received monies that it passed on to Ideal, it did not directly

benefit. Under these circumstances, the claim for unjust enrichment is denied.

Conversion Conversion is "an act of dominion wrongfully exerted over another's

personal property in denial of, or inconsistent with his title or rights therein or in derogation,

exclusion, or defiance of such title or rights." As explained below, Respondents are entitled to

some damages based on Encore's fraud and material misrepresentation. Nevertheless, Encore

did not take Respondents' property without permission. All transfers of funds were approved by

Respondents' employees and officials. This does not excuse Encore from responsibility for its

misrepresentations, but the Arbitrator concludes that there was no conversion. Therefore,

Respondents' claim for conversion is denied.

VII. Damages.
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Respondents seek approximately $13.1 million as damages for their tort counterclaims.a

This includes $3,523,47I.96 paid to Encore by Plain Green under the Fee Agreement. The

remainder includes payments made by FACR to several Encore related entities: DesTel LLC,

Fresh Start Marketing, Encore Investment I, LLC, and DialRight Software Inc.; funds borrowed

by FACR from Plain Green; and investments by the Tribe and its related entities in the FACR

loan portfolio.

As discussed above, Encore made misrepresentations regarding the amount it would

receive under the Fee Agreement in exchange for services defined in that agreement. These

misrepresentations were made knowing that they would conceal the truth from and deceive

Tribal members and officials with regard to Encore's true compensation and its role as a conduit

for payments to Rosette and Morsette. The record does not show, however, that those

misrepresentations caused Respondents the damages associated with FACR. ESC's agreements

for managing FACR predate the Fee Agreement and the misrepresentations that underlie it.

Respondents presented some evidence that the Encore related entities and their principals may

not have done a good job of managing FACR, either in running the call center or obtaining

investors. FACR may have been overcharged for the services that were provided. Nevertheless,

Respondents have not shown that their losses associated with FACR and payments to the entities

other than Encore itself resulted from the misrepresentations. Consequently, the Arbitrator

awards no damages for those items.

The payments to Encore under the Fee Agreement resulted directly from the

misrepresentations. Nevertheless, Respondents' claim for damages cannot be considered without

a Section 3(b) of the Fee Agreement limits damages for breach of the agreement to actual
fees received during the preceding three month period. Encore does not argue that this provision
limits the tort damages claimed by Respondents.
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taking into account the actions of Respondents' o\ryn agents and officials who knew about and

were active participants in Encore's misrepresentations. Rosette and Morsette were appointed by

the FACR/Plain Green board to serve as CEO and CFO, with responsibilities to oversee all

activities of Plain Green, including payments to Encore. Houle was chairman of the FACR/Plain

Green board, as well as a member of the Tribal Business Committee. Rosette, Morsette and

Houle were placed in their positions by Respondents. To the extent they failed in protecting the

best interests of Respondents, responsibility for the resulting damage does not rest exclusively on

Encore. Therefore, the Arbitrator will not award damages to Respondents based on all payments

made to Encore under the Fee Agreement. For similar reasons, no punitive damages will be

awarded.

Damages will be awarded for amounts paid to Encore to be passed on to ldeal. These

payments were the direct result of the misrepresentations regarding the fee paid to Encore. Even

assuming there was an agreement in principle to pay Encore I0%o, the increase to líYo was only

done to conceal the payments to Ideal and avoid objections that might be raised. Plain Green

would not have paid those amounts to Encore but for the concealment. It is no defense that

Rosette and Morsette might have received equivalent payrnents from Plain Green under an

executive retentions plan or some other agreement. The concealment provided by the Fee

Agreement was motivated by concern that objections from tribal members and others could

prevent the payments to Rosette and Morsette, so it is reasonable to infer that without Encore's

misrepresentations no such payments would have been made. Therefore, the Arbitrator finds

that Respondents are entitled to damages equal to the 5o/o payments to Encore that were intended

to be passed on to Ideal, which Respondents have calculated to be $1,181,128.79.
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The Fee Agreement includes a provision for attorneys' fees and costs. It provides: "The

losing party shall bear any fees and expenses ofthe arbitrator, other tribunal fees and expenses,

reasonable attorney's fees of both parties, and costs of producing witnesses and any other

reasonable costs or expenses incurred by him or the prevailing party or such costs shall be

allocated by the arbitrator." As the losing parly, Encore shall bear the costs of the arbitration,

and attorneys' fees and costs.

VIII. Summary of the award.

As noted, the Fee Agreement is voidable as of July 31,2013, so Respondents are relieved

of any future responsibilities under that Agreement. The Arbitrator also awards the following

sums to Respondents and against Encore: (a) $1,181,128.79 in damages; (b) costs of arbitration;

administrative fees of the and the arbitrator compensation and expenses of which Claimant shall

reimburse Respondent 534,469.46 for costs previously incurred and (c) attorneys' fees and costs

in the amount of $1,355,054.90. The Arbitrator denies all claims and any counterclaims not

otherwise addressed above.

DATED: July 31, 2014.

PATRICK IRVINE
ARBITRATOR

9378882
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