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 1 

 
JURISDICTIONAL STATEMENT  

 
The Ute Indian Tribe of the Uintah and Ouray Reservation’s (the “Tribe”) 

Complaint and Uintah County’s First Amended Counterclaim (the 

“Counterclaim”)1 seek to determine the relative criminal and civil jurisdiction of 

the Tribe and the State of Utah/Uintah County/Duchesne County within portions of 

the Uinta Basin in Northeastern Utah.  Both parties have sought relief authorized 

under 28 U.S.C. §§ 2201 and 2202, and the District Court has jurisdiction over the 

subject matter of the case pursuant to 28 U.S.C. §§ 1331 and 1367.  The District 

Court likewise has ancillary and/or pendent jurisdiction pursuant to Rules 13 and 

14 of the Federal Rules of Civil Procedure.  The Tribe filed a motion to dismiss the 

Counterclaim based, in part, on sovereign immunity.  Likewise, Uintah County 

filed a motion to dismiss the Tribe’s Complaint, in part, based on sovereign 

immunity from the Tribe’s Complaint.  On January 10, 2014, the District Court 

held a hearing on the fully-briefed motions to dismiss.  Sovereign immunity was 

discussed in detail by both the Tribe and Uintah County, as well as the other 

parties.  After hearing from all parties, the District Court ruled against the Tribe 
                                                 
1 On January 30, 2014, Uintah County filed its Second Amended Counterclaim 
(UC Supp. App. 120), pursuant to the District Court’s January 10, 2014 oral ruling.  
On February 18, 2014, the Tribe moved to dismiss Uintah County’s Second 
Amended Counterclaim (UC Supp. App. 359), which Uintah County opposed (UC 
Supp. App. 405).  The District Court has not ruled on the Tribe’s motion to dismiss 
Uintah County’s Second Amended Counterclaim.  Duchesne County has also filed 
a counterclaim against the Tribe.  (Aplt. App. at 867.)  
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from the bench, holding that Uintah County’s Counterclaim was not barred by 

sovereign immunity.  The District Court also denied from the bench Uintah 

County’s similar motion to dismiss the Tribe’s Complaint based on sovereign 

immunity. 

On February 27, 2014, the Tribe filed a Notice of Appeal regarding the 

District Court’s January 10, 2014 oral rulings.  On March 13, 2014, pursuant to 

Fed. R. App. P. 4(a)(3), Uintah County filed its Notice of Cross-Appeal regarding 

the District Court’s January 10, 2014 oral rulings denying Uintah County’s motion 

to dismiss the Tribe’s Complaint based on sovereign immunity from suit.  Uintah 

County brought its cross-appeal to protect its interests, even though Uintah County 

recognized that the District Court had only verbally announced its decision at the 

January 10, 2014 hearing and had not yet entered an appealable written order. 

On April 24, 2014, the District Court entered its Memorandum Opinion & 

Order Re: Motions to Dismiss (the “April Order”) (Aplt. App. at 1543), wherein 

the District Court addressed, among other things, the Tribe’s motion to dismiss the 

Counterclaim and Uintah County’s motion to dismiss the Tribe’s Complaint.  

Specifically, the District Court “denied the plaintiff’s motion to dismiss as to core 

jurisdictional issues raised by Uintah County’s Amended Counterclaim.”  (Id.)  

The District Court also concluded that “[s]overeign immunity appears not to be an 

issue at this point because the Ute Indian Tribe and the State of Utah have been 
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parties to this case as to core jurisdictional issues since 1975, when the Tribe 

commenced this action and the State intervened, filing a Complaint in Intervention 

against the Tribe in November 1975 – as to which the Tribe raised no claim of 

sovereign immunity.”  (Id.)  The District Court also stated that “the three 

agreements signed by the parties in 2000 include express waivers of governmental 

immunity as to disputes arising under the agreements.”  (Id.)  

Under the collateral order doctrine, the April Order was an immediately 

appealable order.  See, e.g., Bonnet v. Harvest (U.S.) Holdings, Inc., 741 F.3d 

1155, 1158–59 (10th Cir. 2014) (stating “the district court’s denial of tribal 

sovereign immunity is an immediately appealable collateral order”).  Pursuant to 

Fed. R. App. P. 4(a)(2), Uintah County believes that the Tribe’s heretofore 

premature appeal was considered filed as of April 24, 2014, and thus rendered 

“timely” by the entry of the April Order.  Uintah County’s protective cross-appeal 

was likewise rendered timely based on the April Order.  Accordingly, the Court 

has jurisdiction to address the issue of sovereign immunity.   

The Court also has pendent “appellate jurisdiction to determine whether the 

district court had subject matter jurisdiction . . . in the first instance.”  Timpanogos 

Tribe v. Conway, 286 F.3d 1195, 1200 (10th Cir. 2002) (“[T]he exercise of 

pendent appellate jurisdiction is generally disfavored,” and is only “appropriate 

where the otherwise nonappealable decision is inextricably intertwined with the 
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appealable decision, or where review of the nonappealable decision is necessary to 

ensure meaningful review of the appealable one.”)  Here, the Court has pendent 

appellate jurisdiction with respect to the Tribe’s claim that (1) the District Court 

lacked subject-matter jurisdiction to review the Tribe’s Employment Rights 

Ordinance (“UTERO”); (2) there is no Article III case or controversy; and, (3) 

Uintah County lacks constitutional standing.  As explained in more detail below, 

the Court lacks jurisdiction to address the Tribe’s other arguments that (1) Uintah 

County lacks prudential standing; (2) Uintah County failed to exhaust tribal 

remedies; and, (3) Uintah County’s claims are barred by res judicata, the law of the 

case doctrine, stare decisis, and this Court’s mandate in Ute III2 as modified by Ute 

V.3  

                                                 
2 Ute Indian Tribe v. State of Utah, 773 F.2d 1087 (10th Cir. 1985) (en banc) (“Ute 

III”). 
3 Ute Indian Tribe v. State of Utah, 114 F.3d 1513 (10th Cir. 1997) (“Ute V”). 
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 5 

STATEMENT OF THE ISSUES 
 

 1. Did the Tribe waive its sovereign immunity, under the equitable 

recoupment doctrine or otherwise, when the Tribe filed suit against Uintah County 

and Uintah County’s counterclaim addresses the same jurisdictional issues and 

seeks the same kind of relief as the Tribe’s Complaint?   

 2. Did the Tribe waive its sovereign immunity by entering into 

agreements with forum selection provisions that were incorporated into a District 

Court order?   

3. Did the District Court correctly conclude that Uintah County’s 

Counterclaim presented a justiciable case or controversy and the District Court had 

subject-matter jurisdiction over the Counterclaim? 

4. Did the District Court correctly conclude that Uintah County waived 

its sovereign immunity with respect to the Tribe’s Complaint? 

STATEMENT OF THE CASE  

Despite the Tribe’s attempt to confuse the issues and raise matters not before 

the Court, the legal issues properly before the Court are straight forward.  The 

Court must determine whether the Tribe and Uintah County have sovereign 

immunity from suit in this instance.  The Tribe asserts it has sovereign immunity 

from Uintah County’s counterclaims, and also asserts the Tribe’s actions in the 

underlying litigation have not waived that immunity.  However, the Tribe would 
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 6 

like the Court to come to the opposite conclusion for Uintah County, claiming 

Uintah County does not have sovereign immunity and, even if it did, that immunity 

was waived by participating in the underlying litigation.  The Tribe cannot have it 

both ways.  An objective examination of the underlying facts indicates that, as to 

sovereign immunity and potential waiver of the same, the Tribe and Uintah County 

should be treated the same.   

Unfortunately, the Ute Tribe’s Statement of the Case in its Opening Brief 

omitted several key facts and provided a narrow, one-sided view of the case 

background.  Here, in Uintah County’s Statement of Facts, Uintah County provides 

those additional relevant facts and better explains the context.   

Ute I – the Tribe’s 1975 lawsuit  

In 1975 the Tribe filed a lawsuit against the State of Utah, Duchesne County, 

Roosevelt City, Duchesne City, and Myton City.  The decision resulting from this 

lawsuit became known as “Ute I.”  Given that the Tribe claims certain waivers 

occurred because of its 1975 Complaint, it is important that this Court have a 

complete understanding of the 1975 Complaint because the Tribe failed to 

acknowledge in its brief the limited extent of its 1975 Complaint, both as to topics 

and parties.   

In its 1975 Complaint, the Tribe asked the District Court to declare that (1) 

the Ute Tribe is a “sovereign American Tribe,” (2) that the Uintah and Ouray 
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Reservation was established “pursuant to an Act of Congress and is within Federal 

jurisdiction,” (3) the then-named defendants (which did not include Uintah 

County) had “no jurisdiction or authority to in any way interfere with plaintiff’s 

sovereign powers or with any activities or business” of the Tribe on the 

Reservation, (4) that Tribe’s Law and Order Code is in “full force and effect within 

the exterior boundaries” the Reservation, and (5) that the defendants be “enjoined 

and restrained from interfering with the implementation or enforcement of said 

Code.”  The Tribe’s 1975 Complaint addressed the then-existing version of the 

Tribe’s Law and Order Code, and did not address at all Uintah County’s 

prosecutorial powers under state and federal law.  Indeed, this Court described Ute 

I as a case where “the Tribe sought to exercise jurisdiction over all of the land 

originally encompassed in the Uintah Valley Reservation pursuant to the Tribe’s 

newly enacted Law and Order Code.”4  Significantly, the Tribe did not name 

Uintah County in that suit, nor did it seek relief against Uintah County.     

To protect its interests, the State of Utah intervened and filed a Complaint in 

Intervention in the 1975 case so that no action could be taken against the State 

prior to the service of a summons.5  In its Complaint in Intervention, the State 

asked the District Court to resolve issues concerning “the adverse effect which any 

                                                 
4 Ute V, 114 F.3d at 1516. 
5 Given the nearly 40-year old record in this case, it is unclear to Uintah County 
why the State of Utah proceeded in this manner. 
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decision may have on the State of Utah and its operation of its roads . . . the right 

to a fair and legal trial, as provided by the laws of the State of Utah . . . and the 

effect which the ruling of the Court may have on citizens in other areas in the State 

of Utah where Indian reservations are located.”  The Tribe’s representation to this 

Court in its brief that the State’s Complaint in Intervention sought no relief from 

the court is simply incorrect.  (See Tribe’s Op. Br. at 16.)   Significantly, at no time 

did the Tribe assert sovereign immunity with respect to the Complaint in 

Intervention.  At a minimum, the Tribe has waived its sovereign immunity with 

respect to the issues raised in the State’s Complaint in Intervention, which included 

jurisdiction on state and county roads. 

In filing the Complaint in Intervention and by intervening the Ute Tribe 

litigation, the State arguably waived its sovereign immunity to the specific claims 

identified by the Ute Tribe in its 1975 Complaint, i.e., claims related to the 

enforcement and validity of the Tribe’s 1975 version of its Law and Order Code, 

and the issues raised in the Complaint in Intervention.  The State of Utah did not, 

however, specifically waive immunity as to any claims involving Uintah County, 

particularly since Uintah County was not a party to the suit when the waiver was 

allegedly made.  Uintah County did not intervene into the suit until years after the 

Tribe filed the complaint and it appeared Uintah County’s interests may be at 

issue.   
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The District Court ultimately held in Ute I that Congress’s decision in 1894 

to open unallotted lands within the Uintah Valley Reservation to settlement by 

non-Indians did not diminish the Uintah Valley Reservation as to those unallotted 

lands, but did find the Uncompahgre Reservation had been disestablished.  Also, 

the District Court held that Congress’s 1905 authorization to the President to “set 

apart and reserve” lands as a forest reserve demonstrated Congressional intent to 

diminish the Reservations by removing the Uinta National Forest from the 

Reservations.  Id. at 1517.   

Ute II – the 1983 Court of Appeal’s Panel Decision  

The decision in Ute I was appealed.  The District Court decision that the 

Uinta National Forest had been withdrawn from the Reservation was affirmed by a 

two-judge majority of the Tenth Circuit (“Ute II”).6  The Tribe’s brief essentially 

ignores Ute II.   

In Ute II, “The panel also  agreed that the 1902 Act’s language restoring the 

unallotted lands ‘to the public domain’ was sufficient to diminish the Uintah 

Valley Reservation” and that the “1905 Act did not supersede Congress’s intent to 

diminish the Reservation under the 1902 Act.”  Ute V, 114 F.3d at 1518.  The 

panel also agreed with the District Court in concluding that “Congress intended to 

                                                 
6 716 F.2d 1298 (10th Cir. 1983). 
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withdraw the National Forest Lands . . . and the Uncompahgre Reservation . . . 

from their original reservation status.”  Id. (internal citations omitted).  

Ute III – the 1985 Court of Appeals En Banc Decision 

The Tenth Circuit had a rehearing en banc of the Ute II decision.  Relying 

heavily on the then recently-decided Supreme Court case Solem v. Bartlett, 465 

U.S. 463 (1984), the majority of the Tenth Circuit held that the withdrawal of the 

National Forest Lands did not diminish the Reservations and “that all of the lands 

at issue retained their reservation status.”  Id.  Specifically, “[t]he en banc court 

concluded that the 1902-1905 allotment legislation did not have the effect of 

diminishing the Uintah Valley Reservation” and that the “1894 and 1897 allotment 

legislation did not disestablish the Uncompahgre Reservation.”  Id.  The Supreme 

Court denied certiorari. Id. 

The Hagen and Perank decisions  

In 1992, the Utah Supreme Court issued two decisions involving State 

felony prosecutions of Indians committed in two towns, Myton and Roosevelt, 

which were within the original boundaries of the Uintah Valley Reservation.  The 

Utah Supreme Court concluded that the Uintah Valley Reservation had been 

diminished and that the State had jurisdiction to prosecute the alleged crimes.  The 

United States Supreme Court granted certiorari of the Hagen case to resolve the 

apparent conflict between Ute III and the decisions of the Utah Supreme Court.  
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The United States Supreme Court affirmed the Utah Supreme Court, rejecting the 

analysis and the holding in Ute III that the Uintah Valley Reservation had not been 

diminished.  “In Hagen, the Supreme Court performed a familiar analysis of the 

statutory language, legislative history, and contemporary historical understanding 

of the allotment legislation at issue.”  Ute V, 114 F.3d at 1519.  The Tribe claims 

Hagen and Perank resulted only from “strategic errors made by the Tribe’s former 

attorneys.”   (Tribe’s Op. Br. at 6.)  In reality, the Utah Supreme Court and the 

United States Supreme Court correctly analyzed the facts and law, coming to a 

reasoned decision. 

Ute IV 

Shortly after the Hagen decision was issued, the Tribe moved the District 

Court for a permanent injunction preventing the State of Utah, its counties, or any 

of the cities (the defendants in the action) from relying upon the decisions in 

Hagen and Perank.  The District Court issued a ruling that although the Ute III 

decision conflicted with and was overruled by Hagen, the District Court was bound 

to follow the mandate of Ute III under the law of the case doctrine (the Ute IV 

decision).7  In other words, “the district court did not reach the merits of the 

Tribe’s request for permanent injunctive relief” and that the District Court looked 

                                                 
7 Ute IV, 935 F. Supp. 1473 (D. Utah 1996). 
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to the Tenth Circuit for “instructions on how to proceed and suggested that [the 

Tenth Circuit] recall [the] mandate in [Ute III.]”  Id. at 1520. 

Ute V, Tribe’s 1999 injunctive relief requests, and the District Court’s 
resolution through the 2000 Order. 
 

 On appeal, the Tenth Circuit believed that it must narrowly modify Ute III to 

conform with Hagen. The Court concluded the Finality of Judgments Rule 

supported the Ute III ruling that the Uncompahgre Reservation was not 

disestablished, but that Hagen resulted in a diminishment of the Uintah Valley 

Reservation.  Ute V held that even if Ute III was “based on a misreading of the 

applicable legislation, such a misreading alone is not sufficient to justify departing 

from [the Tenth Circuit’s] earlier judgment.”  Id. at 1529.  The Tenth Circuit in Ute 

V expressly remanded this case back to the District Court.  See id. at 1531. 

 Once the case was remanded, the parties negotiated three interrelated 

agreements to resolve the jurisdictional problems unaddressed by Ute V and 

Hagen.  These three agreements were: (1) Cooperative Agreement to Refer Tribal 

Members Charged with Misdemeanor Offenses to Tribal Court for Prosecution, 

(2) Disclaimer of Civil/Regulatory Authority, and (3) Cooperative Agreement for 

Mutual Assistance in Law Enforcement.  (Aplt. App. at 2024-67.)  All three 

agreements were then incorporated into this Court’s stipulated Order, which, on 

March 28, 2000, vacated the preliminary injunction order and dismissed the case 

with prejudice (referred to herein as the “2000 Order”).  (Aplt. App. at 149.)   
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 The 2000 Order stated in part: “The parties filed with the Court agreements 

that had been executed dealing with criminal enforcement and prosecution, 

cooperating in law enforcement and other related matters.”  (Aplt. App. at 149.)  It 

further stated: “Subsequent discussions between the parties have resulted in the 

resolution of other important matters by agreement and the parties have stipulated 

to the entry of this Order vacating the remaining aspects of the Preliminary 

Injunction and dismissing the suit.”  (Aplt. App. at 149.) 

 Accordingly, the 2000 Order provided that “questions of jurisdiction on the 

various categories of land within the original boundaries of the Uintah and Ouray 

Reservation have been determined by the decisions of the United States Supreme 

Court and the Tenth Circuit Court of Appeals, as modified by the agreements 

between the parties, which are referred to above, and are appended hereto.”  (Id. 

(emphasis added).)  

 Importantly, these three agreements, all of which formed the basis of the 

stipulated settlement reflected in the 2000 Order, are now no longer in force, 

according to the Tribe.8  Uintah County did its best to fulfill the terms of the 

agreements, and continued to comply with them for some time after the Tribe’s 

alleged termination.  Essentially, the agreements failed to resolve the disputes 
                                                 
8 Although in prior representations in this matter the Tribe has claimed the Law 
Enforcement Agreement was terminated, in its brief the Tribe now claims that 
Agreement was not terminated but has never been implemented.  (Tribe’s Op. Br. 
at 19.) 
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between the parties because the Tribe no longer wanted to comply with the 

agreements.  The first agreement, the Cooperative Agreement to Refer Tribal 

Members Charged with Misdemeanor Offenses to Tribal Court for Prosecution 

(“Cooperative Referral Agreement”), provided that Tribal members charged with 

committing misdemeanor offenses on lands subject to the jurisdiction of the State 

of Utah would be tried in Tribal Court.  This agreement terminated by its own 

terms in 2008 according to the Tribe.  Uintah County nevertheless continued to 

honor this agreement until 2011, even though the Tribe had failed to comply with a 

number of its requirements.9  In May 2011, however, the Tribe formally took the 

position that this and the other two agreements were invalid “due to the failure of 

the City of Roosevelt to become a signatory party to the tri-part Cooperative 

Agreements.”  (Aplt. App. 422-23.) 

 The second agreement, the Disclaimer of Civil/Regulatory Authority (the 

“Disclaimer”), provided that the Tribe disclaimed and granted to the State all civil 

and regulatory authority over land that was owned by non-Tribe members but 

determined to be part of the Uintah and Ouray Reservation in Ute V.  As noted 

above, the Disclaimer was allegedly terminated by the Tribe in May 2011, if not 

                                                 
9 For example, the Tribe never complied with its obligation to prepare and submit 
to the County quarterly reports about the disposition of cases referred to Tribal 
Court, nor did it submit required information to the National Crime Information 
databases. 
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sooner.  The Tribe has adopted and enforced ordinances contrary to the Disclaimer, 

such as the UTERO ordinance.  (Aplt. App. at 289; Aplt. App. at 323.) 

 The third agreement, the Cooperative Agreement for Mutual Assistance in 

Law Enforcement (“Mutual Assistance Agreement”), provided for cross-

deputizations for law enforcement personnel as between the Tribe, Bureau of 

Indian Affairs, and state and local entities.  Again, as noted above, the Tribe 

claimed in May 2011 that this agreement was never valid.  However, in its brief, it 

now claims that it was not terminated.  (See Tribe’s Op. Br. at 19.)  Uintah County 

developed a course pursuant to the Mutual Assistance Agreement and made 

arrangements for BIA officers to be trained and cross-deputized.  The Tribe, 

however, obstructed any effort to cross-deputize any non-BIA law enforcement 

officers.   

 Subsequent to the rulings in Ute I-V, the United States Supreme Court issued 

multiple opinions that materially impact questions of civil and criminal jurisdiction 

at issue here with respect to Indian Country and Tribal members including Hagen 

v. Utah, 510 U.S. 399 (1994); Strate v. A-1 Contractors, 520 U.S. 438 (1997); 

Nevada v. Hicks, 533 U.S. 353 (2001); and Plains Commerce Bank v. Long Family 

Land & Cattle Co., 554 U.S. 316 (2008).  The Ute III and Ute V decisions are 

inconsistent with these cases. No court has yet had the opportunity to harmonize 

these Supreme Court opinions with Ute III and Ute V.  Moreover, the Ute III and 
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Ute V cases do not address many of the jurisdictional issues before the District 

Court. 

The Tribe’s 2013 Complaint.   

On April 17, 2013, the Ute Tribe filed suit against the State of Utah, 

Duchesne County, Roosevelt City, Duchesne City, Myton City, and Uintah 

County.  As explained above, Uintah County was not named in the Tribe’s 1975 

Complaint.  The Tribe’s 2013 Complaint was filed with a Motion to Reopen the 

1975 litigation, and explained that “this independent suit will, or is very likely to 

become, moot or consolidated with the 1975 suit.”  Id. at ¶ 1.  The Court reopened 

the 1975 litigation and consolidated the Tribe’s independent 2013 Complaint.  (UC 

Supp. App. 072.) 

Unlike the Tribe’s short 1975 Complaint which sought a determination of 

the validity and enforceability of the Tribe’s Law and Order Code, the Tribe’s 

lengthy 2013 Complaint addressed a multitude of new jurisdictional questions and 

issues, including the “Defendants regularly and intentionally send[ing] their law 

enforcement agents” onto the Reservation to conduct “routine police patrolling,” 

“stopping tribal members for alleged violations of state civil and criminal laws,” 

and “defendants regularly and intentionally punish[ing] tribal members for 

exercising their right to freedom of speech.”  (Aplt. App. at 2016-17.)  The Tribe’s 
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2013 Complaint also seeks to stop the relatively recent prosecution of certain tribal 

members by the State and County Defendants.  (Aplt. App. at 2018-19.)   

In the 2013 Complaint, the Tribe also seeks extremely broad injunctive relief 

against Uintah County and other defendants, including, among other things, a “gag 

order” preventing Uintah County from “asserting in any court, administrative 

forum or other law applying forum that the Ute Tribe lacks any power of a 

sovereign Indian Tribe over any part of the Uncompahgre Reservation” or that the 

“Ute Tribe lacks any power of a sovereign Indian Tribe over any part of the Uintah 

Valley Reservation.”  (Aplt. App. at 2020.)  Not only is this injunctive request 

incredibly broad, vague, and overreaching, but also incorrect as a matter of law 

since the United States Supreme Court has stated that Uintah Valley Reservation 

has been “diminished”  and the Tribe lacks authority over that diminished portion.  

Additionally, there are numerous private and state lands, and state and county 

roadways, in the Uncompahgre Reservation over which the Tribe does not have 

jurisdiction.   

Moreover, the Tribe’s 2013 Complaint requests an injunction that would 

require Uintah County to violate court orders.  (Aplt. App. at 2012.)  The Tribe’s 

2013 Complaint seeks to enjoin Uintah County and other defendants from 

“seeking, obeying, carrying out, issuing, enforcing, or otherwise treating as having 

any lawful force or effect any order of any court which is inconsistent with the 
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mandate issued by the United States Court of Appeals for the Tenth Circuit in Ute 

III, as modified by Ute V.”  Id.  Clearly, the Tribe’s 2013 Complaint is much 

broader than its 1975 Complaint, and addresses more issues. 

 In short, both the Tribe’s Complaint and Uintah County’s Counterclaim seek 

to determine the relative criminal and civil jurisdiction of the Tribe and the 

State/Uintah County within Uintah County. 

 Blackhair Background Facts 
 

In this litigation (the 2013 Complaint), the Tribe has sought an injunction to 

prevent Uintah County’s prosecution of several defendants, including Mr. 

Blackhair.  In its brief, the Tribe offers a one-sided recitation of the facts in the 

Blackhair matter in an attempt to paint the State and Uintah County in a bad light.  

(See Tribe’s Op. Br. at 11-13.)  To demonstrate how the Tribe’s opening brief left 

out important facts regarding the complex issues and history in this case, Uintah 

County provides a more complete history of the Blackhair incident.  Mr. 

Blackhair’s state prosecution is stayed, pending the outcome of this litigation.   

On September 28, 2009, the Uintah County Sheriff’s Department responded 

to the Periette Wetlands area within Uintah County where it was reported that a 

male individual—later determined to be Ramos Ray Cesspooch—was lying 

unconscious on the side of a County road located within a County right-of-way.  

(UC Supp. App. at 229.)  Mr. Cesspooch was partially nude, his face bloody, 
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bleeding from both ears, unable to speak, and had distinguishable shoe prints on 

his head and face.  (UC Supp. App. at 246.)  Around this same time, Uintah 

County law enforcement received a call from an oil-well location about 5 miles 

south of the location Mr. Cesspooch was found, reporting that there were two 

“Native American” males and two “Native American” females asking for a ride.  

(Id.)  Uintah County law enforcement went to the scene and discovered four 

people, including Mr. Blackhair. 

 Through interviews, it was determined that Mr. Blackhair had been involved 

in an altercation with Mr. Cesspooch, in which Mr. Blackhair had continued to 

kick Mr. Cesspooch after he had lost consciousness.  (UC Supp. App. at 247.)  At 

that point, “there was a strong possibility that Ramos Cesspooch might not live.”  

(UC Supp. App. at 229.)  In response to this heinous crime that occurred within 

Uintah County, the Uintah County Attorney filed criminal charges against Mr. 

Blackhair.  (UC Supp. App. at 265.)  Subsequently, Mr. Blackhair argued in state 

court that the State criminal charges should be dismissed because Mr. Blackhair 

asserted that he is a Tribal member and the alleged criminal offense occurred 

within Indian Country.  (UC Supp. App. at 277.)  Thereafter, a federal criminal 

indictment was handed down against Mr. Blackhair for a violation of 18 U.S.C. §§ 

113(a)(6) and 1153(a), Assault Resulting in Serious Bodily Injury While Within 

Indian Country.  (UC Supp. App. at 285.)  In light of the federal indictment, Uintah 
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County dismissed, without prejudice, the State criminal charges against Mr. 

Blackhair.  (UC Supp. App. at 288.) 

 On October 20, 2011, Mr. Blackhair filed in the federal district court a 

“Motion for Pre-Trial Determination that Alleged Offense did not Occur Within 

Indian Country” (“Blackhair Motion”).  (UC Supp. App. at 292.)  In support of his 

motion, Mr. Blackhair argued that the area where his alleged crime occurred was 

not “Indian Country” and he requested an evidentiary hearing about the situs of the 

crime.  (UC Supp. App. at 312 (emphasis added).) 

 In response, the United States argued that “[t]he site of the offense in th[e] 

case [wa]s the place where the victim was found lying on the ground badly beaten 

and barely conscious.”  (UC Supp. App. at 326.)  Based on this situs, the United 

States argued that the charged criminal offense was committed within Indian 

Country, relying on the Tenth Circuit’s holding in Ute V.  (UC Supp. App. at 322-

26.)10  

                                                 
10 The area where the victim was found—T9S, R18E—contains a number of 
School and Institutional Trust Lands Administration (SITLA) lands that are owned 
by the State.  (UC Supp. App. at 343.)  Moreover, the car Mr. Blackhair had been 
driving was discovered by law enforcement in the Four Mile Wash area, (UC 
Supp. App. at 247), which also contains a number of SITLA lands.  Given the fact 
that the victim was in a vehicle with the defendant on BLM lands that traveled on 
state and county roads and crossed SITLA lands, and that no “situs” for the crime 
has yet been determined by any court, it is impossible to identify where Mr. 
Blackhair’s crime occurred at this time.   
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 In his reply to the United States’ Response, Mr. Blackhair stated he was not 

bound by the Ute Tribe litigation decisions, except Hagen, the “original 

Uncompahgre Reservation was disestablished by the Act of 1894, [and] The 

location alleged with respect to the charge [sic] offense was not with [sic] Indian 

Country as defined in 18 U.S.C. § 1151(a).”  (UC Supp. App. at 335.)  After Mr. 

Blackhair filed his reply, the United States offered Mr. Blackhair a plea deal.  (UC 

Supp. App. at 299.)  Mr. Blackhair rejected the United States’ plea offer, (UC 

Supp. App. at 309), and the court heard oral argument on his motion regarding the 

boundaries of Indian Country, requesting additional briefing on the issue, (UC 

Supp. App. at 309). 

 Thereafter, however, Mr. Blackhair entered a plea agreement with the 

United States, pleading guilty to a misdemeanor information alleging assault, in 

violation of 18 U.S.C. § 113(a)(4).  (UC Supp. App. at 349.)  This plea agreement 

allowed the United States to avoid Mr. Blackhair’s motion seeking to prove that 

the historic Uncompahgre Reservation had been disestablished, and as a result Mr. 

Blackhair was able to receive a lenient sentence for beating a man nearly to death.  

On June 6, 2012, because of the heinous nature of the crime occurring in Uintah 

County and the fact that Mr. Blackhair’s lenient federal sentence did not provide 

just deserts to deter similar future conduct, Uintah County brought new state 

charges against Mr. Blackhair, in part based on Mr. Blackhair’s admissions that his 
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crime did not occur within Indian Country.  (UC Supp. App. at 352.)  The state 

case against Mr. Blackhair is currently stayed. 

SUMMARY OF THE ARGUMENT REGARDING THE TRIBE’S APPEAL 

 The District Court correctly concluded that the Tribe waived its immunity 

with respect to Uintah County’s Counterclaim.  First, the Tribe waived its 

immunity under the equitable recoupment doctrine.  Uintah County’s Counterclaim 

squarely sounds in equitable recoupment because it arises out of the same 

transaction or occurrence, seeks the same kind of relief as the Tribe, and does not 

seek an amount in excess of that sought by the Tribe.  Accordingly, based on Tenth 

Circuit precedent that is on all fours with this case, the Tribe has waived its 

sovereign immunity.  The Tribe’s heavy reliance on the case Okla. Tax Comm’n v. 

Potawatomie Indian Tribe, 498 U.S. 505 (1991) is unavailing because that case 

does not address nor affect the applicability of the recoupment doctrine to Indian 

tribes.  The recoupment doctrine, alone, is sufficient to find that the Tribe waived 

its immunity.11 

Second, the Tribe waived its immunity as to Uintah County’s equitable relief 

claims because the Tribe sought equitable relief from the District Court on the 
                                                 
11 While the District Court’s April Order did not directly address the equitable 
recoupment as one of the stated grounds for denying the Tribe’s motion to dismiss 
based on sovereign immunity, the Court did find the Tribe waived its sovereign 
immunity through the claims it brought.  (Aplt. App. at 1546.)  Regardless, the 
doctrine applies and this Court can comfortably conclude on appeal that denial was 
appropriate based on the doctrine.  
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same issues, and because the current dispute falls squarely within and is arguably a 

continuation of the core jurisdictional issues addressed in the 1975 action. 

Third, the Tribe waived its immunity through the agreements with parties 

including Uintah County, wherein the Tribe expressly subjected itself to the 

jurisdiction of the District Court of Utah—an action that is universally recognized 

as an express waiver of sovereign immunity.  The Tribe, however, completely 

ignores this language in its opening brief and suggests that it cannot be sued under 

the agreements because some of the agreements contain language that purports to 

reserve its sovereign immunity.  This argument fails for numerous reasons.   

The Disclaimer agreement does not contain any language allegedly 

preserving sovereign immunity. Furthermore, the entire notion that the Tribe could 

enter certain agreements addressing jurisdictional issues—agreements that all 

contained forum selection provisions—but remain immune from enforcement of 

the agreements by the same federal court that sanctioned the agreements is wrong 

because it undercuts the entire purpose of the agreements. In any event, because 

the Disclaimer and the other agreements were expressly incorporated into the 

District Court’s prior order, they became a part of “this” case where the Tribe had 

unequivocally waived its immunity.  Accordingly, any language in those 

agreements purporting to preserve immunity was rendered ineffective.  The issue 

of jurisdiction over county and state roads and rights of way, and the issue of civil 
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and regulatory jurisdiction, were addressed in the three agreements, made a part of 

the District Court’s prior order, and lay at the heart of Uintah County’s 

Counterclaim.  The Tribe waived its immunity.   

The Tribe’s other arguments for dismissing Uintah County’s Counterclaim 

were also correctly rejected by the District Court.  Indeed, in response to the 

Tribe’s unashamed attempt to seek relief from the District Court on the one hand, 

but contend on the other hand that Uintah County’s compulsory Counterclaim 

somehow failed to create a case or controversy, the District Court stated that “[i]t is 

a little difficult to come in and say judge help.  But besides that, judge, you don’t 

have jurisdiction.  That seems to me to be an inconsistent position.”  (Aplt. App. 

at1757.)  The reality is that the claims in the Tribe’s Complaint and the claims in 

Uintah County’s Counterclaim go to the “core issues” in the case and are all 

properly before the District Court. 

SUMMARY OF THE ARGUMENT REGARDING CROSS-APPEAL 
 

As an undisputed arm of the state in this instance, Uintah County enjoys an 

immunity that is broad and deep.  While an argument can be made Uintah County, 

like the Tribe, has waived its sovereign immunity, the underlying facts indicate 

that, as to sovereign immunity and the potential waiver of the same, the Ute Tribe 

and Uintah County should be treated the same.  Accordingly, should the Court be 

inclined to conclude that the Tribe has somehow not waived its immunity in this 
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case, then that same logic and analysis should lead to the same conclusion with 

respect to Uintah County.   
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APPELLEE’S ARGUMENT 

THE DISTRICT COURT PROPERLY DENIED THE TRIBE’S MOTION 
TO DISMISS UINTAH COUNTY’S COUNTERCLAIMS 

 
Although raising a number of legal issues, only some of which are properly 

before this Court, the Tribe has failed to provide any reason that would require the 

dismissal of the County’s Counterclaim.  In reviewing a district court’s denial of a 

motion to dismiss, the Court must “accept as true all well-pleaded factual 

allegations” in the counterclaim and “view them in a light most favorable” to the 

County.  Burnett v. Mortg. Elec. Reg. Sys., 706 F.3d 1231, 1235 (10th Cir. 2013).  

“Under Rule 8(a)(2), a pleading must contain ‘a short and plain statement of the 

claim showing that the pleader is entitled to relief.’”  Id. (quoting Fed. R. Civ. P. 

8(a)(2)).  “‘To survive a motion to dismiss, a [counterclaim] must contain 

sufficient factual matter, accepted as true, to state a claim to relief that is plausible 

on its face.’”  Id. (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (additional 

citations and quotations omitted)).  “Although ‘[s]pecific facts are not necessary’ 

to comply with Rule 8(a)(2), the complaint must ‘give the defendant fair notice of 

what the . . . claim is and the grounds upon which it rests.’”  Id. (citations and 

additional quotations omitted).  The County’s Counterclaim satisfies the 

requirements of Rule 8(a)(2) and the Tribe’s arguments for dismissal based on 

sovereign immunity, lack of standing, and lack of case/controversy were properly 

rejected by the District Court.  Each of the Tribe’s arguments is addressed below. 
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However, because many of the Tribe’s arguments are not properly before this 

Court, Uintah County will first address this Court’s jurisdiction, or lack thereof, 

over certain issues improperly raised by the Tribe, in this instant interlocutory 

appeal.  

I. PENDENT APPELLATE JURISDICTION ONLY ATTACHES TO 
ARTICLE III AND SUBJECT-MATTER JURISDICTION CLAIMS. 

 
 “[T]he exercise of pendent appellate jurisdiction is generally disfavored,” 

and is only “appropriate where the otherwise nonappealable decision is 

inextricably intertwined with the appealable decision, or where review of the 

nonappealable decision is necessary to ensure meaningful review of the appealable 

one.”  Timpanogos Tribe v. Conway, 286 F.3d 1195, 1200 (10th Cir. 2002) 

(internal quotation marks omitted); see also Swint v. Chambers Cnty. Comm’n, 514 

U.S. 35, 51 (1995). 12  Claims are “inextricably intertwined” “only if the pendent 

claim is coterminous with, or subsumed in, the claim before the court on 

interlocutory appeal—that is, when the appellate resolution of the collateral appeal 

necessarily resolves the pendent claim as well.”  Moore, 57 F.3d at 930.  

Timpanogos Tribe held that pendent appellate jurisdiction applies to questions of 

                                                 
12  “The rule announced in Swint is based at least in part on a concern that, even if 
pragmatic considerations of judicial economy point toward accepting jurisdiction, 
‘a rule loosely allowing pendent appellate jurisdiction would encourage parties to 
parlay . . . collateral orders into multi-issue interlocutory appeal tickets.’”  Moore 
v. City of Wynnewood, 57 F.3d 924, 930 (10th Cir. 1995).  The Tribe’s appeal here 
resembles a “multi-issue interlocutory appeal ticket.” 
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subject-matter jurisdiction because they are “necessary to ensure meaningful 

review” of sovereign immunity claims.  Timpanogos Tribe, 286 F.3d at 1200–01.  

This holding is derivative of “[t]he requirement that jurisdiction be established as a 

threshold matter,” which “‘spring[s] from the nature and limits of the judicial 

power of the United States’ and is ‘inflexible and without exception.’”  Steel Co. v. 

Citizens for a Better Environment, 523 U.S. 83, 94–95 (1998); see also 

Timpanogos Tribe, 286 F.3d at 1201. 

 Here, the Tribe has recognized in its brief the limited scope of pendant 

appellate jurisdiction.  (See Tribe’s Op. Br. at 26 (arguing only that “[t]he Court 

has jurisdiction over the Tribe’s sovereign immunity appeal, and as part of that 

appeal, this Court has the threshold obligation to determine whether the district 

court has subject matter jurisdiction over the State and counties’ counterclaims”).)  

When looking at the arguments presented by the Tribe, only the following appear 

to fall within the threshold question of subject matter jurisdiction: (1) that the 

district court lacked subject-matter jurisdiction to review the Tribe’s Employment 

Rights Ordinance (“UTERO”), (id. at 35–39); (2) that there is no Article III case or 

controversy, (id. at 39–42); and (3) that Uintah County lacks constitutional 

standing, (id. at 42–45).13 

                                                 
13  “Subject matter jurisdiction, which is defined by Article III and the various 
authorizing provisions enacted by Congress, and constitutional standing, which is 
derived directly from the ‘case or controversy’ requirement of Article III, Section 
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 However, the Tribe has also attempted to argue issues that are not 

jurisdictional or otherwise “necessary to ensure meaningful review” of sovereign 

immunity claims.  See Timpanogos Tribe, 286 F.3d at 1200.  These claims and 

arguments include that (1) Uintah County lacks prudential standing, (Tribe’s Op. 

Br. at 45–47); Uintah County failed to exhaust tribal remedies, (id. at 48–49);14 and 

(3) Uintah County’s “claims are barred by res judicata, the law of the case 

doctrine, stare decisis, and the mandate in Ute III as modified by Ute V,” (id. at 

49–52).15  These claims are not based on “the nature and limits of the judicial 

                                                                                                                                                             
2, Clause 1, are the essential, unwaivable prerequisites to the exercise of federal 
judicial power.”  Edwards et al., Federal Standards of Review III.A (citing United 
States v. Hays, 515 U.S. 737, 742–43 (1995); Ins. Corp. of Ireland, Ltd. v. 
Compagnie des Bauxites de Guinee, 456 U.S. 694, 701–02 (1982)).  These issues 
must be resolved “before ruling on the merits of a claim,” id. (citing Steel Co., 523 
U.S. at 98–101), rendering them “necessary to ensure meaningful review” of 
sovereign immunity claims, see Timpanogos Tribe, 286 F.3d at 1200–01.  Thus, 
although it only concerned questions of subject-matter jurisdiction, Timpanogos 
Tribe is equally applicable to claims that Article III’s requirements have not been 
satisfied. 
14 This argument is especially perplexing in light of the Tribe’s Law and Order 
Code, which provides that “[t]he Courts of the Ute Indian Tribe shall not have 
jurisdiction to hear claims against the Ute Indian Tribe of the Uintah and Ouray 
Reservation, the Tribal Business Committee of the Uintah and Ouray Reservation, 
or any Tribal officers or employees in their official capacities . . . .” Section 1-2-
3.4 (Personal Jurisdiction). 
15 The Tribe continues to litigate some of these same issues before the trial court 
during the pendency of this appeal.  On August 22, 2014, the Tribe filed a 
misguided and improper “Motion to Preclude the Litigation of Issues that are 
Barred by Res judicata, Collateral Estoppel, Law of the Case, and Stare Decisis, 
and the Tenth Circuit mandate.”  (UC Supp. App. at 426.)  These issues cannot be 

Appellate Case: 14-4031     Document: 01019304701     Date Filed: 09/03/2014     Page: 39     



 30 

power of the United States”—i.e., Article III and subject-matter jurisdiction.  And 

unlike Article III requirements and subject-matter jurisdiction, these claims are not 

jurisdictional or “necessary to ensure meaningful review” of sovereign immunity 

claims.  See id. at 1200–01.  Accordingly, courts considering pendent appellate 

jurisdiction have consistently declined to consider claims of prudential standing, 

failure to exhaust tribal remedies, res judicata, the law of the case doctrine, stare 

decisis, and the mandate rule prior to ruling on the merits of a claim. 16  Such 

                                                                                                                                                             
necessary for adjudication of the sovereign immunity claim before this Court if the 
Tribe continues to press them before the District Court. 
16  Prudential standing is not jurisdictional and is not necessary to ensure 
meaningful review of sovereign immunity.  Finstuen v. Crutcher, 496 F.3d 1139, 
1147 (10th Cir. 2007); see also Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 
1114, 1154 (10th Cir. 2013) (Gorsuch, J., concurring) affirmed sub nom. Burwell v. 
Hobby Lobby Stores, Inc., Nos. 13-354, 13-356, 2014 WL 2921709 (June 30, 
2014); Wilderness Soc’y v. Kane Cnty., Utah, 632 F.3d 1162, 1168 n.1 (10th Cir. 
2011) (en banc); In re Grand Jury Proceedings, 616 F.3d 1186, 1199 (10th Cir. 
2010). 
Failure to exhaust tribal remedies is not jurisdictional and is not necessary to 
ensure meaningful review of sovereign immunity.  See Iowa Mut. Ins. Co. v. 
LaPlante, 480 U.S. 9, 15, 16 n.8 (1987) (“As the Court’s directions on remand in 
National Farmers Union indicate, the exhaustion rule enunciated in National 
Farmers Union did not deprive the federal courts of subject-matter jurisdiction.  
Exhaustion is required as a matter of comity, not as a jurisdictional prerequisite.”); 
Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1149 (10th Cir. 2011) (“As a 
prudential rule based on comity, the exhaustion rule is not without exception.”); 
Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1093–94 (9th Cir. 
2007) (holding exhaustion of tribal remedies is not amenable to pendent appellate 
jurisdiction); Boozer v. Wilder, 381 F.3d 931, 935 (9th Cir. 2004) (“Exhaustion is 
prudential; it is required as a matter of comity, not as a jurisdictional 
prerequisite.”).   
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claims simply are not “inextricably intertwined” with the issue of Tribal sovereign 

immunity, and the Tribe has made no argument suggesting otherwise.  (See 

generally Tribe’s Op. Br.)  Accordingly, these arguments are not properly before 

the Court and should not be considered by the Court.   

II. THE TRIBE HAS WAIVED ITS SOVEREIGN IMMUNITY.  

 The Tribe argues the Counterclaim should have been dismissed because the 

Tribe has sovereign immunity and it did not waive that immunity.  (Tribe’s Op. Br. 

at 27-35.)  In support of this argument, the Tribe focuses primarily on its alleged 

lack of waiver through various agreements that were a part of the 1975 case.17  The 

Tribe’s arguments on this issue are unpersuasive.  But even before addressing the 

                                                                                                                                                             
Claims of res judicata, the law of the case doctrine, stare decisis, and the mandate 
rule are is not jurisdictional and is not necessary to ensure meaningful review of 
sovereign immunity.  See Jicarilla Apache Nation v. Rio Arriba Cnty., 440 F.3d 
1202, 1208 n.3 (10th Cir. 2006) (“By not raising a res judicata defense the County 
has tacitly waived it.”); Kenmen Eng’g v. City of Union, 314 F.3d 468, 479 (10th 
Cir. 2002) (“[R]es judicata is not a jurisdictional bar; it is an affirmative defense, 
subject to waiver.”); Pepper v. United States, 131 S. Ct. 1229, 1250–51 (2011) 
(stating the law of the case doctrine “does not limit the tribunal’s power”); 
Messinger v. Anderson, 225 U.S. 436, 444 (1912) (stating the law of the case 
doctrine “merely expresses the practice of courts generally to refuse what has been 
decided, not a limit to their power”); Seminole Tribe of Florida v. Florida, 517 
U.S. 44, 63 (1996) (“[W]e have always treated stare decisis as a ‘principle of 
policy,’ and not as an ‘inexorable command.’” (internal citations omitted)); Ute 
Indian Tribe v. Utah, 114 F.3d 1513, 1520–22 (10th Cir. 1997) (stating that the 
mandate rule is a corollary of the law of the case doctrine and recognizing that an 
appellate court has the power to set aside a prior mandate). 
17 The Tribe also devotes energy to arguing the lack of any congressional waiver in 
this case.  (See Tribe’s Op. Br. at 31-32.)  At no time has any of the Defendants 
argued that Congress has waived the Tribe’s immunity in this case.   
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Tribe’s waiver through those agreements, there are two other grounds by which the 

Tribe has waived its immunity in this case: the equitable recoupment doctrine18 

and the Tribe’s waiver in this case dating back to the original core jurisdictional 

issues and the Tribe’s related equitable relief claims.   

 A. The Tribe Does Not Have Sovereign Immunity Because the 
Claims in the Counterclaim Are Recoupment Actions Falling 
Squarely Within the Scope of the Tribe’s Complaint(s) and the 
State’s Complaint in Intervention.   

 
 The Tribe’s sovereign immunity argument fails because the Tribe has 

waived its immunity by filing suit and the County’s counterclaims sound in 

equitable recoupment.  In addressing the equitable recoupment doctrine, this Court 

stated that “when a tribe files suit it waives its immunity as to counterclaims of the 

defendant that sound in recoupment.”  Berrey v. Asarco Inc., 439 F.3d 636, 643 

(10th Cir. 2006). “The waiver of sovereign immunity is predicated on the rationale 

that ‘recoupment is in the nature of a defense arising out of some feature of the 

transaction upon which the [sovereign’s] action is grounded.’”  Id. (citation 

omitted).  “Claims in recoupment arise out of the same transaction or occurrence, 

seek the same kind of relief as the plaintiff, and do not seek an amount in excess of 

that sought by the plaintiff.”  Id.  Significantly here, in light of the Tribe’s 

arguments in its brief, “[w]aiver under the doctrine of recoupment . . . does not 

                                                 
18 Despite Uintah County’s briefing on this issue before the District Court, the 
Tribe chose not to even address this issue in its opening brief.   
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require prior waiver by the sovereign or an independent congressional abrogation 

of immunity.”  Id. at 644.  Here, all of the claims asserted in the Counterclaim 

sound in recoupment. 

 First, the County’s counterclaims arise from the same transaction or 

occurrence as the Tribe’s claims.  “Counterclaims arise from the same transaction 

or occurrence if they are compulsory counterclaims under Rule 13(a) of the 

Federal Rules of Civil Procedure.”  Id. at 645.  A counterclaim is compulsory if (1) 

the issues of fact and law raised in the claim and counterclaim are largely the same, 

(2) res judicata would bar a subsequent suit on the defendant’s claim, (3) the same 

evidence supports or refutes the principal claim and the counterclaim, and (4) there 

is a logical relationship between the claim and counterclaim.  See id.   

 The Tribe’s 2013 Complaint alleges that the Defendants (including Uintah 

County) have violated prior court decisions concerning the parties’ respective 

jurisdictions and that the Defendants “regularly and intentionally send their law 

enforcement agents onto tribally owned Reservation lands, to take action which is 

inconsistent with the land’s reservation status,” including “routine police patrolling 

on land owned by the United States in trust for the Tribe or a member of the 

Tribe.”  (Aplt. App. at 2016.)  The Tribe further complains about Defendants’ 

actions in stopping tribal members for alleged violations of state law and detaining, 

searching, and arresting tribal members “for matters which are outside the scope of 
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state jurisdiction under the holdings from the 1975 suit.”  (Aplt. App. at 2016.)  

The Tribe also complains about Defendants’ actions in bringing criminal actions 

against tribal members in state court.  (Aplt. App. at 2018.)  These allegations 

concern issues of fact and law, and will ultimately involve some of the same 

evidence, as those raised in Uintah County’s Counterclaim, specifically, the issue 

of which entities have civil and criminal jurisdiction over roads and rights-of-way 

in Reservations and the Tribe’s exercise of jurisdiction outside of the scope of the 

agreements that settled the Ute litigation and that are otherwise inconsistent with 

the Tribe’s jurisdiction under federal and state law.  (See Counterclaim, Aplt. App. 

at 302.)   

 Because Uintah County’s claims qualify as compulsory counterclaims, they 

are considered to arise from the same transaction or occurrence as the Tribe’s 

claims for purposes of recoupment.  See Berrey, 439 F.3d at 643.  The Tribe 

admitted at the January 10 hearing that the counterclaims are an “effort to enjoin 

the Tribe from exercising jurisdiction.”  (Aplt. App. at 1719.)  The District Court 

responded: “This is a jurisdictional case.”  (Aplt. App. at 1720.)  The District Court 

further determined that “[t]he question of jurisdiction,” to which Uintah County’s 

Counterclaim specifically relates, “is really a core issue” in the litigation.  (Aplt. 

App. at 1760.)  Since the Tribe admits the Counterclaim relates to the Tribe’s 
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exercise of jurisdiction, which are addressed in both Uintah County and the Tribe’s 

2013, they arise out of the same transaction or occurrence.   

 The Counterclaim also meets the other two recoupment factors.  Both the 

2013 Complaint and the Counterclaim seek “the same kind of relief,” in that they 

both are actions for injunctive and declaratory relief.  And the final factor, for the 

counterclaim to not seek “an amount in excess of that sought by the plaintiff,” is 

inapplicable here because neither party is seeking money damages.  Therefore, 

because Uintah County’s Counterclaim properly sounds in recoupment, the Tribe’s 

sovereign immunity is waived for purposes of Uintah County’s Counterclaim.  See 

Berry, 439 F.3d at 643; see also Rupp v. Omaha Indian Tribe, 45 F.3d 1241, 1245 

(8th Cir. 1995) (“By requesting equitable relief, the Tribe consented to the district 

court exercising its equitable discretion to resolve the status of the disputed lands.  

To hold that the district court could exercise its discretion to quiet title in favor of 

the plaintiff (the [Omaha Indian] Tribe) but not the defendant (Rupp and 

Henderson) would be anomalous and contrary to the court’s broad equitable 

powers.”).   

 In its opening brief, the Tribe fails to directly address the recoupment 

doctrine.  (See generally Tribe’s Op. Br.)  Instead, the Tribe appears to take the 

position that it did not waive its immunity by initiating the 2013 Complaint, even if 

compulsory counterclaims were filed against the Tribe.  (See id. at 30.)  In apparent 
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support of this position, the Tribe relies on the case Okla. Tax Comm’n v. 

Potawatomie Indian Tribe, 498 U.S. 505 (1991).  Id. at 30 & 34.  The Tribe’s 

reliance on this case is misplaced because the Berrey case, which is on all fours 

here, directly distinguished the Potawatomie case.  Berrey, 439 F.3d at 644 n.5 

(stating that the Potawatomie case “does not affect the applicability of the 

recoupment doctrine to Indian tribes”).  Specifically, the Tenth Circuit recognized 

that the counterclaims in Potawatomie, unlike in Berrey or in this case, included a 

request for money damages while the tribe sought only an injunction.  Id.  

Accordingly, “[b]ecause Oklahoma’s counterclaims were not recoupment claims, 

Potawatomi says nothing about the applicability of the recoupment doctrine as 

waiver of tribal sovereign immunity when the defendant’s counterclaims do sound 

in recoupment.”  Id.  Because Uintah County’s Counterclaim squarely sounds in 

equitable recoupment, the doctrine applies, and the Tribe has waived its 

immunity.19 

 B. The Tribe Waived its Immunity from the Beginning of this 
Consolidated Case. 

 
 Not only does the equitable recoupment doctrine operate to waive the 

Tribe’s immunity in this, but the Tribe also waived its immunity when it willingly 
                                                 
19 In its April Order, the District Court does not expressly reference the equitable 
recoupment doctrine.  However, the District Court did state that it “denied the 
plaintiff’s motion to dismiss as to core jurisdictional issues raised by Uintah 
County’s Amended Counterclaim,” suggesting that the District Court had the 
equitable recoupment doctrine in mind when issuing its order.   
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filed its own suit seeking equitable relief and responded to and litigated the State’s 

Complaint in Intervention filed in 1975.  In its April Order, the District Court 

stated, in part: 

Sovereign immunity appears not to be an issue at this point because 
the Ute Indian Tribe and the State of Utah have been parties to this 
case as to the core jurisdictional issues since 1975, when the Tribe 
commenced this action and the State intervened, filing a Complaint in 
intervention against the Tribe in November 1975 – as to which the 
Tribe raised no claim of sovereign immunity. 

 
(Aplt. App. at 1546.)  The District Court had earlier recognized that those “core 

jurisdictional issues” had been raised in Uintah County’s Counterclaim and that 

was sufficient to deny the Tribe’s motion to dismiss.  (Aplt. App. at 1546.)  The 

Tribe’s willful and deliberate litigation on the core jurisdictional issues at play both 

in the earliest pleadings as well as the 2013 Complaint has waived its sovereign 

immunity as to the Counterclaim.   

 The District Court’s April Order is supported by the Eighth Circuit’s 

decision in Rupp.  In Rupp, the court found that the tribe, by initiating its lawsuit, 

consented “to the court’s jurisdiction to determine the claim brought adversely to 

it.”  Rupp, 45 F.3d at 1245 (internal quotation omitted).  Relevant here, Rupp also 

expressed the court’s position that it would “not transmogrify the doctrine of tribal 

immunity into one which dictates that the tribe never loses a lawsuit.”  Id.  Finally, 

Rupp also holds that by “requesting equitable relief, the Tribe consented to the 

district court exercising its equitable discretion to resolve the status of the disputed 
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lands.”  Id.  Likewise, the District Court here has “equitable discretion to resolve” 

the jurisdictional status of the disputed area due to the Ute Tribe seeking equitable 

relief from the District Court. 

 C. The Tribe Waived its Immunity Through Various Agreements 
that were Expressly Incorporated in a Final Order and Judgment 
by the District Court. 

 
 In addition to having waived its immunity under the equitable recoupment 

doctrine and by voluntarily litigating core jurisdictional issues since 1975, the 

Tribe has also waived its immunity through various contracts and agreements that 

were incorporated into a judgment and order by the District Court in this 

consolidated case.   

 It is well settled that once a tribe has contractually consented to jurisdiction 

in a particular court, it has waived its immunity.  See, e.g., C&L Enters. v. Citizen 

Band Potawatomi Tribe of Okla., 532 U.S. 411, 420 (2001) (holding tribe had 

agreed in contract to dispute resolution procedures that included enforcement in 

Oklahoma state courts, and thus had waived its sovereign immunity).  Here, the 

Tribe has entered into three agreements that contain an express consent to 

jurisdiction.  The Disclaimer of Civil/Regulatory Authority (the “Disclaimer”) 

provides: “Original jurisdiction to hear and decide any dispute or litigation arising 

under or as a result of this Disclaimer shall be in the United States District Court of 

the District of Utah.”  (Aplt. App. at 2047.)  The Cooperative Agreement to Refer 
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Tribal Members Charged with Misdemeanor Offenses to Tribal Court for 

Prosecution (the “Referral Agreement”) provides: “Original jurisdiction to hear 

and decide any dispute or litigation arising under or as a result of this Agreement 

shall be in the United States District Court of the District of Utah.”  (Aplt. App. at 

2037.)  The Cooperative Agreement for Mutual Assistance in Law Enforcement 

contains the same language.  (Aplt. App. at 2060.)  Such language is considered to 

be an express, unequivocal waiver of immunity.  See C&L Enters., 532 U.S. at 

420. 

 In its brief, the Tribe completely ignores these provisions and points to other 

language in certain agreements that purportedly reserved immunity.  These 

arguments fail.  First, with respect to the Disclaimer, there is no alleged express 

reservation of immunity contained in the agreement.  (See Tribe’s Op. Br. at 18, 

33.)  The Counterclaim falls squarely within the Disclaimer as Uintah County is 

seeking, among other things, a declaration that the “Ute Tribe’s UTERO Ordinance 

violates the Disclaimer, exceeds the scope of the Ute Tribe’s authority when 

applied to off-Reservation businesses that are conducting business in the areas 

where the Ute Tribe disclaimed civil and regulatory authority, and violates federal 

and state laws, including laws related to secured interests in property.”  (Aplt. App. 
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at 1006.)20  Accordingly, the Tribe has clearly waived its immunity under the 

Disclaimer and the District Court correctly rejected the Tribe’s arguments on the 

issue. 

 Second, even as to those agreements that contain this alleged reservation of 

immunity, the cited language is unclear as to whether immunity was being reserved 

and the cited language is certainly insufficient to overcome the clear waiver of 

immunity that occurred through the express consent to jurisdiction in the District 

of Utah.21  This conclusion is further bolstered by the simple logical reality that an 

agreement that cannot be enforced against one party clearly lacks consideration 

and is clearly no agreement.  Indeed, the defendants would obviously not have 

entered into an agreement that they knew could not be enforced against the Tribe.  

 Even if there were some discrepancies in those two agreements concerning 

the Tribe’s immunity, any possible argument that these agreements did not waive 

the Tribe’s immunity is lost when considering the undisputed fact that these 

agreements were expressly incorporated into the District Court’s prior order 

                                                 
20 Furthermore, the Tribe also expressly waived its sovereign immunity in the 
UTERO Ordinance:  “The Tribe hereby agrees to waive its sovereign immunity for 
the sole and limited purpose of enforcement of the terms of this Ordinance.  This 
waiver is expressly limited to injunctive and/or declaratory relief with respect to 
the enforcement of the terms of this Ordinance and does not include monetary 
damages.”  (Aplt. App. at 347.)  
21 Indeed, construing the language as the Tribe suggests would render the clear 
jurisdictional provisions meaningless.  
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dismissing the 1975 case.  The District Court’s prior order dismissing this case 

specifically stated that “questions of jurisdiction on the various categories of land 

within the original boundaries of the Uintah and Ouray Reservation have been 

determined by the decisions of the United States Supreme Court and the Tenth 

Circuit Court of Appeals, as modified by the agreements between the parties, 

which are referred to above and are appended hereto.”  (Aplt. App. at 149 

(emphasis added).)  In other words, by incorporating the agreements into the Prior 

Order, these Agreements became part of an enforceable court order in the 1975 

case22 where the Tribe had obviously waived its immunity.  The issue of 

jurisdiction over county and state roads and rights of way, and the issue of civil 

and regulatory jurisdiction, were addressed in the three agreements, made a part of 

the District Court’s Prior Order, and were raised by the State’s Complaint in 

Intervention while the Tribe litigated for decades.  These very same issues lie at the 

heart of Uintah County’s Counterclaim.  The District Court properly rejected the 

Tribe’s arguments based on its claim of sovereign immunity. 

  

                                                 
22 Moreover, as the Tribe continually emphasizes, it voluntarily sought to “reopen” 
the 1975 litigation.  (Tribe’s Op. Br. at 20.)  When the Tribe “reopened” the 1975 
litigation, its actions waiving its immunity in the 1975 litigation also applied anew 
to Uintah County’s claims in the current iteration of the litigation.  
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III. ARTICLE III CASE OR CONTROVERY/RIPENESS. 

 The Tribe asserts the County’s Counterclaim should have been dismissed 

because there is no Article III case or controversy.  (Tribe’s Op. Br. 39-42.)  The 

Tribe’s arguments are without merit. 

 A. Case and Controversy Requirement for Declaratory Judgments 
and the Ripeness Doctrine. 

 
 The Counterclaim seeks only declaratory and injunctive relief, which is 

significant because declaratory relief has its own formulation of the case and 

controversy requirement.  The Declaratory Judgment Act provides: “In a case of 

actual controversy within its jurisdiction, . . . any court of the United States, upon 

the filing of an appropriate pleading, may declare the rights and other legal 

relations of any interested party seeking such declaration, whether or not further 

relief is or could be sought.”  28 U.S.C. § 2201(a).  The phrase “case of actual 

controversy” in the Act “refers to the type of ‘Cases’ and ‘Controversies’ that are 

justiciable under Article III of the United States Constitution.”  Columbian Fin. 

Corp. v. Bancinsure, Inc., 650 F.3d 1372, 1376 (10th Cir. 2011) (citations and 

additional quotations omitted).  In considering whether there is an Article III case 

or controversy in the declaratory-judgment context, “[t]he question comes down to 

‘whether the facts alleged, under all the circumstances, show that there is a 

substantial controversy, between parties having adverse legal interests, of sufficient 

immediacy and reality to warrant the issuance of a declaratory judgment.’”  Id. 
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(citation and emphasis omitted); see also Consumer Data Indus. Ass’n v. King, 678 

F.3d 898, 906 (10th Cir. 2012) (“To satisfy the ‘case or controversy’ requirement, 

a request for declaratory relief must settle ‘some dispute which affects the behavior 

of the defendant toward the plaintiff.’” (citation omitted)).   

 The Tribe appears to contend the issues raised in the Counterclaim did not 

create a case or controversy because the claims were supposedly not ripe.  (Tribe’s 

Op. Br. at 39-41.)  The ripeness doctrine “aims to prevent courts ‘from entangling 

themselves in abstract disagreements’ by avoiding ‘premature adjudication.’”  

Awad v. Ziriax, 670 F.3d 1111, 1124 (10th Cir. 2012) (citation omitted).  The 

ripeness inquiry focuses on “‘whether the harm asserted has matured sufficiently to 

warrant judicial intervention.’”  Id. (citation omitted).  “‘Ripeness reflects 

constitutional considerations that implicate Article III limitations on judicial 

power, as well as prudential reasons for refusing to exercise jurisdiction.’”  Id.  

“‘[I]f a threatened injury is sufficiently “imminent” to establish standing, the 

constitutional requirements of the ripeness doctrine will necessarily be satisfied.’”  

Id. (citations omitted); see also id. at 1120 (explaining injury is “imminent” when 

it is “not conjectural or hypothetical”).  Prudential ripeness is analyzed by 

“‘examining both the fitness of the issues raised . . . for judicial review and the 

hardship to the parties from withholding review.’”  Id. at 1124 (citation omitted).  

Concerning “fitness,” courts focus on “‘whether determination of the merits turns 
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upon strictly legal issues or requires facts that may not yet be sufficiently 

developed.’”  Id. (citation omitted).  Concerning “hardship,” courts “ask ‘whether 

the challenged action creates a direct and immediate dilemma for the parties.’”  Id. 

at 1125 (citation omitted). 

 B. Roadways Issue and Exclusive Jurisdiction over the Reservation. 

 First, the Tribe asserts there is no case or controversy because the Tribe is 

not claiming or exercising exclusive criminal jurisdiction over roadways inside the 

Reservation’s boundaries.  (Tribe’s Op. Br. at 40.)  But based on the Tribe’s own 

2013 Complaint, written demands, and conduct, this argument fails to demonstrate 

either that there is no case or controversy or that this issue is not ripe for decision. 

 The Tribe’s own Complaint alleges that the Defendants’ act of patrolling 

roads within Uintah County in disputed areas is itself a violation of the prior Ute 

decisions.  The Complaint states that “Defendants regularly and intentionally send 

their law enforcement agents onto tribally owned Reservation lands, to take action 

which is inconsistent with the land’s reservation status,” including “routine police 

patrolling on land owned by the United States in trust for the Tribe or a member of 

the Tribe.”  (Aplt. App. at 2016 (emphasis added).) 

 In addition to this clear statement in its own 2013 Complaint, the Tribe has 

also repeatedly asserted that it (and/or it and the federal government) has exclusive 

jurisdiction over roadways within Uintah County in disputed areas in its demand 
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letters to the County ordering it to stop patrolling.  For example, the Tribe has sent 

at least three letters to Uintah County clearly asserting that the Tribe (and federal 

government) has exclusive jurisdiction and that the State and County Defendants 

do not: 

• “State officers do not possess criminal jurisdiction over highways or 
roads running through reservation lands or alternatively lands meeting 
the definition of Indian Country.”  (Aplt. App. at 777 (emphasis 
added).)   
 

• “There have been ongoing problems with the Uintah County Sherriff 
patrolling and setting up checkpoints on [Whiterocks Road], on areas 
of exclusive Tribal and Federal Jurisdiction.”  (Aplt. App. at 781 
(emphasis added).)   
 

• “[B]ased on the plain language of 18 U.S.C.A. § 1151 and current 
case law, State and County officers do not possess criminal 
jurisdiction over highways or roads running through reservation 
lands or alternatively lands meeting the definition of Indian 
county.”  (Aplt. App. at 785(emphasis added).)   
 

The Tribe cannot disclaim or ignore its own clear assertions of authority, and 

repeated demands that the State and County Defendants stop patrolling on roads 

and rights-of-way within Uintah County in disputed areas, in order to now claim 

that there is no case or controversy between the parties or that this issue is not ripe.  

To the contrary, as Uintah County has pleaded in its Counterclaim, there is such an 

“actual controversy,” in that “the facts alleged, under all the circumstances, show 

that there is a substantial controversy, between parties having adverse legal 

interests, of sufficient immediacy and reality to warrant the issuance of a 
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declaratory judgment.”  Columbian Fin. Corp., 650 F.3d at 1376 (citation omitted).  

Uintah County identified this “ripe” dispute over jurisdiction of state and county 

roads in its Counterclaim.  (Aplt. App. at 302.)  Further, the injury alleged is 

imminent as opposed to hypothetical, a determination on the merits would not 

require facts that may have not yet be sufficiently developed, and the Tribe’s 

actions, which are in direct conflict with Uintah County’s need to patrol in order to 

maintain law and order, “creates a direct and immediate dilemma for the parties.”  

Awad, 670 F.3d at 1125.   

 Moreover, the Counterclaim not only includes the County’s disagreement 

with the Tribe’s repeated assertions of exclusive jurisdiction and demands that the 

State and Uintah County stop their patrols, but also provides other examples of the 

Tribe’s illegal assertion and exercise of its jurisdiction and its attempts to prevent 

the State and Uintah County from exercising their jurisdiction.  For example, the 

Counterclaim alleges that tribal officers have ordered State and Uintah County law 

enforcement officers to stop patrolling and conducting radar surveillance on state 

and county roads within Uintah County in disputed areas as well as interfered with 

search and rescue operations.  (Aplt. App. at 991-93.)  It further alleges that tribal 

officers have also conducted stops, issued citations, and confiscated property of 

non-tribal members on state and county roads within Uintah County in disputed 

areas.  (Aplt. App. at 1004.)  Finally, it alleges that non-tribal members have paid 
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fines to Ute Tribal Court.  (Aplt. App. at 1004.)  Thus, based on the Tribe’s 2013 

Complaint, its own assertions of authority and demands, and the allegations in the 

Counterclaim, this issue presents an actual controversy that the District Court 

recognized was ripe for consideration.  The District Court was correct in so 

holding.   

 C. Civil and Regulatory Jurisdiction within Uintah County in 
Disputed Areas. 

 The Tribe also asserts that Uintah County’s claims based on the Ute Tribe 

exceeding its civil and regulatory authority is also not ripe for consideration.  

(Tribe’s Op. Br. at 40-41.)  The Tribe, however, provides no substantive argument 

in support of this position, instead making the naked argument that Uintah County 

failed to allege facts supporting the claims.  (See id.)  The Counterclaim satisfies 

Rule 8(a)(2)’s requirement of a short and plain statement of the claim showing an 

entitlement to relief, as it provides the Tribe with “‘fair notice of what the . . .  

claim is and the grounds upon which it rests.’”  Burnett, 706 F.3d at 1235 (citation 

omitted).  Uintah County’s Counterclaim contains numerous specific allegations 

addressing not only the Tribe’s violation of the Disclaimer, (Aplt. App. at 996-98), 

but specific allegations of how the Tribe has exceeded its jurisdiction, such as with 

the UTERO Ordinance (Aplt. App. at 998-1003).  Indeed, Uintah County has 

alleged facts demonstrating that the Tribe is “applying its UTERO Ordinance to all 

businesses working within the Reservation, even if they are only doing work on 
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private fee land within the Reservation, and even if they only do business with 

other non-Indian businesses.”  (Aplt. App. at 1002.)  Also, the Tribe has interfered 

with Uintah County’s search and rescue, and road maintenance, operations based 

on its claims of civil jurisdiction. On a motion to dismiss, the Court must “accept 

as true all well-pleaded factual allegations” in the Counterclaim and “view them in 

a light most favorable” to Uintah County.  Burnett, 706 F.3d at 1235.   

IV. THE DISTRICT COURT HAS SUBJECT-MATTER JURISDICTION 
TO ADDRESS UINTAH COUNTY’S CHALLENGES TO UTERO. 

 
 In its Counterclaim, Uintah County alleges numerous facts demonstrating 

how the Tribe is exceeding its civil and regulatory authority, and how the Tribe’s 

application of its UTERO Ordinance is in violation of the Disclaimer, federal law, 

including federal common law, and state law.  (Aplt. App. at 996-1003.)  The Tribe 

contends that the District Court lacks subject-matter jurisdiction to address such a 

claim.  (Tribe’s Op. Br. at 35-39.)  The Tribe’s argument is without merit. 

 The District Court has subject matter jurisdiction over Uintah County’s 

claims concerning the UTERO Ordinance based on 28 U.S.C. § 1331.  As was 

recognized by the Tribe in its opening brief, one of the bases for federal 

jurisdiction over Uintah County’s Counterclaim is the general federal questions 

jurisdictional statute, 28 U.S.C. § 1331.  (Tribe’s Op. Br. at 31.)  An Indian Tribe’s 

regulatory authority over non-Indians is a question of federal law, that can be 
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brought under the federal question jurisdictional statute.  See, e.g., Montana v. 

United States, 450 U.S. 544 (1981).    

 The Tribe, however, appears to argue that because it has the authority to 

enact and enforce tribal employment ordinances, and because the Tribe possesses 

an inherent authority to control both access to and the presence of persons on their 

reservation, the Tribe must have exclusive jurisdiction over any jurisdictional 

challenge to the UTERO Ordinance.  (Tribe’s Op. Br. at 36-37.)  This argument 

fails.  The issue here is that the UTERO Ordinance as it is enacted, and applied, 

illegally regulates non-tribal members who are not doing business with the Tribe.  

Such illegal regulation exceeds the Tribe’s limited authority and jurisdiction.  See 

Montana v. United States, 450 U.S. 544 (1981).  Furthermore, the Tribe’s heavy 

reliance on the Ninth Circuit case Trans-Canada Enterprises, Ltd. v. Muckleshoot 

Indian Tribe, 634 F.2d 474 (9th Cir. 1980) is misplaced because the complaint in 

that case did not allege general federal-question jurisdiction.  See id.; cf. Cardin v. 

De La Cruz, 671 F.2d 363, 365 n.2 (9th Cir. 1982) (stating that the district court 

had jurisdiction to hear the challenge to the tribe’s building, health, and safety 

regulations and distinguishing Trans-Canada because the Complaint in that case 

did not allege general federal-question jurisdiction).   

 Finally, much of Uintah County’s claim based on UTERO stems from the 

Tribe’s violation of the Disclaimer.  (Aplt. App. at 985.)   As was explained above, 

Appellate Case: 14-4031     Document: 01019304701     Date Filed: 09/03/2014     Page: 59     



 50 

the Tribe expressly consented to jurisdiction in the State of Utah for violations of 

the Disclaimer.  This is a second and independent basis for subject matter 

jurisdiction over this aspect of the Counterclaim. The District Court has 

jurisdiction to hear Uintah County’s challenge to the UTERO Ordinance.   

V. THE COUNTY HAS CONSTITUTIONAL STANDING TO ASSERT 
ITS COUNTERCLAIMS. 

 
 The Tribe also asserts the Counterclaim should have been dismissed because 

Uintah County lacks standing, both constitutional and prudential, to assert its 

claims.  (Tribe’s Op. Br. at 42-48.)  As stated above, the Tribe’s arguments 

concerning prudential standing are not properly before the Court, (see supra at Part 

I), so Uintah County will not address that issue at this time.23  With respect to 

constitutional standing, the Tribe’s argument is without merit.  

 To satisfy constitutional standing requirements, a party must satisfy three 

requirements.  First, it must show it has suffered an “injury in fact” that is 

“concrete and particularized” and “actual or imminent, not conjectural or 

hypothetical.”  S. Utah Wilderness Alliance v. Palma, 707 F.3d 1143, 1153 (10th 

Cir. 2013) (citation and quotations omitted).  In addition, the injury must be “fairly 

traceable to the challenged action of the defendant.”  Id. (citation and quotations 

omitted).  Finally, the party must show that “it is likely, as opposed to merely 
                                                 
23 Again, if the Court would like briefing on this issue, Uintah County would 
certainly be happy to provide the Court with whatever it desires to hear on this and 
the other subjects not currently properly before the Court.    
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speculative, that the injury will be redressed by a favorable decision.”  Id. (citation 

and quotations omitted). “When evaluating a plaintiff’s standing at the stage of a 

motion to dismiss on the pleadings, ‘. . . courts must accept as true all material 

allegations of the complaint, and must construe the complaint in favor of the 

complaining party.’”  Id. at 1152 (citation omitted).  In addition, “[a]t the pleading 

stage, ‘general factual allegations of injury resulting from the defendant’s conduct 

may suffice, for on a motion to dismiss we presum[e] that general allegations 

embrace those specific facts that are necessary to support the claim.’”  Id. (citations 

and additional quotations omitted).  Further, “[w]here, as here, the original 

complaint has been superceded by an amended complaint, we examine ‘the 

amended complaint in assessing a plaintiff’s claims, including the allegations in 

support of standing.’”  Id. (citation omitted). 

 A. Injury-in-Fact 

 The claims in the Uintah County’s Counterclaim meet the injury-in-fact 

requirement, in that they allege injuries that are both “concrete and particularized” 

and “actual or imminent.”  Id. at 1153.  Regarding the issue of jurisdiction over 

roads and rights-of-way, Uintah County has a “concrete and particularized” and 

“actual or imminent” injury based on the Tribe’s demands that Uintah County stop 

patrolling and its assertion of exclusive jurisdiction, as well as the Tribe’s 

interference with the patrolling operations and maintenance of roads.  It is Uintah 
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County’s obligation to protect the safety and welfare of its citizens and to maintain 

peace and order within Uintah County, and it has alleged that it can and should 

patrol state and county roads within Uintah County, including pulling over those 

who are speeding or intoxicated.  (Aplt. App. at 991-93.)  Uintah County has 

alleged that the Tribe has repeatedly demanded that Uintah County stop its patrols 

in Uintah County in disputed areas, including areas the Tribe claims is Indian 

County.  (Aplt. App. at 991-93.)  It has also alleged that the Tribe has threatened to 

take action against Uintah County businesses and individuals if the County did not 

accept the Tribe’s illegal assertion of exclusive criminal and regulatory 

jurisdiction.  (Aplt. App. at 991-93.)  In addition, in its Counterclaim, Uintah 

County has alleged that the Tribe has taken actions to further interfere with and 

injure Uintah County’s obligation and ability to maintain the peace and order in 

Uintah County and protect the safety of its citizens, including by actively 

interfering with Uintah County officers who are patrolling or conducting radar 

surveillance on state and county roads and with search and rescue operations in the 

County.  (Aplt. App. at 993.)  These allegations demonstrate an injury-in-fact. 

 Moreover, concerning the Tribe’s unlawful exercise of civil and regulatory 

authority, Uintah County has adequately alleged an injury that is “concrete and 

particularized” and “actual or imminent.”  First, Uintah County has alleged it was a 

party to the three agreements, including the Disclaimer, that were entered into in 
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order to resolve the 1975 litigation.  (Aplt. App. at 996-98.)  Uintah County has 

alleged that in the Disclaimer, the Tribe expressly disclaimed all of its civil and 

regulatory authority over lands owned by non-members of the Tribe in Indian 

Country, in exchange for agreements with the County and others to refer 

misdemeanor arrests of Tribe members on non-Indian lands to Tribal Court.  (Aplt. 

App. at 997.)  The fact the Tribe has now claimed to terminate the Disclaimer and 

has begun to exercise civil and regulatory jurisdiction over non-Indian citizens of 

Uintah County is a breach of the agreement with the County, which was necessary 

to and incorporated in the 2000 resolution of the 1975 litigation.  This has created a 

“concrete and particularized” and “actual or imminent” injury for both the County 

itself and its duties to protect its citizens and the businesses that operate in the 

County.  (Aplt. App. at 996-1003.)  These allegations demonstrate an injury-in-

fact. 

 B. Traceability. 

 The claims in Uintah County’s Counterclaim also meet the traceability 

element.  “‘The element of traceability requires the plaintiff to show that the 

defendant is responsible for the injury, rather than some other party not before the 

court.’”  Palma, 707 F.3d at 1153 (citation omitted).   

 First, the Counterclaim alleges that the Tribe has asserted that it, not the 

State and Uintah County, has exclusive jurisdiction over state and county roads in 
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Uintah County in disputed areas, and has repeatedly demanded that the County 

stop patrolling in these areas.  (Aplt. App. at 991-92.)  As such, the Counterclaim 

adequately alleges the Tribe is the cause of Uintah County’s injury.  Second, the 

Counterclaim alleges that the Tribe, and not some other party, has exceeded the 

scope of its permissible civil and regulatory jurisdiction.  (Aplt. App. at 996-1003.)  

Thus, the traceability element is met with regard to this claim as well. 

 C. Redressability 

 The Counterclaim also meets the redressability requirement.  “‘[T]he 

requirement of redressability ensures that the injury can likely be ameliorated by a 

favorable decision.’”  Palma, 707 F.3d at 1153 (citation omitted).  This is true for 

all three claims.  

 First, a favorable decision from the District Court declaring that Uintah 

County has jurisdiction to patrol state and county roads and enjoining the Tribe 

from preventing Uintah County from doing so would redress Uintah County’s 

injury with respect to the “roads” claims alleged in the Counterclaim.  This is 

sufficient to meet the redressability element:  “The Supreme Court has rejected 

interpretations of the rule that demand complete redressability, stressing that a 

plaintiff need show only that a favorable decision would redress ‘an injury,’ not 

‘every injury.’”  Consumer Data Indus. Ass’n, 678 F.3d at 903 (holding 

redressability element was met; “Indeed, even if [plaintiff]’s members would not 
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be out of the woods, a favorable decision would relieve their problem ‘to some 

extent,’ which is all the law requires.”).  

 Also, a favorable decision from the District Court declaring that the Tribe’s 

civil and regulatory jurisdiction is limited to its members and that the Tribe had 

exceeded its jurisdiction would redress Uintah County’s injury with respect to the 

Tribe’s illegal acts in breaching the Disclaimer and unlawfully extending its 

jurisdiction to non-Indian Uintah County citizens and businesses. 

UINTAH COUNTY’S ARGUMENTS IN SUPPORT OF ITS CROSS-
APPEAL 

 
I. IF THE TRIBE HAS SOVEREIGN IMMUNITY IN THIS CASE, 

THEN UINTAH COUNTY CERTAINLY HAS SOVEREIGN 
IMMUNITY UNDER THE CLAIMS IN THIS CASE. 

 
Under the Eleventh Amendment of the Constitution, the sovereign immunity 

of the State of Utah and its “arms of the state,” like Uintah County in this instance, 

has been established and reiterated by the United States Supreme Court in a legion 

of decisions.  See Green v. Mansour, 474 U.S. 64, 68 (1985); Puerto Rico 

Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 144 (1993); Will v. 

Mich. Dep’t of State Police, 941 U.S. 58, 71 (1989).  Unless immunity is waived 

by consent of the governmental defendants or revoked by Congress, a federal 

district court lacks subject matter jurisdiction.  The seminal question in this case is 

whether the Tribe and Uintah County waived their respective immunity.  When 

examined objectively, the underlying facts indicate that as to sovereign immunity 

Appellate Case: 14-4031     Document: 01019304701     Date Filed: 09/03/2014     Page: 65     



 56 

and the potential waiver of the same, the Ute Tribe and Uintah County should be 

treated the same.   

A. Utah Statutory Law and the Tribe’s Pleadings Establish That 
Uintah County Has Sovereign Immunity as an “Arm of the 
State.” 

 
 The Tenth Circuit has explained that when making the “determination 

whether an entity is an arm of the state we engage in two general inquiries.  The 

court first examines the degree of autonomy given to the agency, as determined by 

the characterization of the agency by state law and the extent of guidance and 

control exercised by the state.  Second the court examines the extent of financing 

the agency receives independent of the state treasury and its ability to provide for 

its own financing.”  V-1 Oil Co. v. Utah State Dep’t of Pub. Safety, 131 F.3d 1415, 

1421 n.1 (10th Cir. 1997) (citations and quotations omitted).  Thus, for example, 

the Boulder County Social Services was found to be an “arm of the state,” based in 

large part on explicit statutory provisions, and was thus immune under the 

Eleventh Amendment.  Starkey v. Boulder Cnty. Social Servs., No. 06-CV-00659, 

2006 U.S. Dist. LEXIS 84768, *10-*15 (D. Colo. Nov. 21, 2006). 

First and foremost, Utah statutory law mandates that the county prosecutors 

shall “conduct, on behalf of the state, all prosecutions for a public offense 

committed within a county.”  Utah Code Ann. §  17-18a-401(1).  In addition, 

county prosecutors must “draw all indictments and information for offenses against 

Appellate Case: 14-4031     Document: 01019304701     Date Filed: 09/03/2014     Page: 66     



 57 

. . . the laws of the state occurring within the county,” Utah Code Ann. § 17-18a-

402(1)(a)(ii), and “shall assist and cooperate” in appeals concerning “a criminal 

violation of state statute,” § 17-18-403(1).  Importantly, Utah law provides that a 

county prosecutor “represents the state,” is “considered the representative of the 

state,” and “is empowered to make commitments for and decisions on behalf of the 

state.”  Utah Code Ann. § 17-18a-801.   

Likewise, the Tribe’s pleadings make no distinction between prosecutions 

by the state and prosecutions by the county.  It asserts that “each of the Defendants, 

through its agents, has taken actions inconsistent with the federal court decisions” 

(Aplt. App. at 2016.) through law enforcement, patrols and “of greater concern” 

through “four currently pending criminal prosecutions” in Uintah County.  (Aplt. 

App. at 2018-20.)  The emergency motion for a temporary restraining order is even 

more explicit.  (Aplt. App. at 430.)  No less than ten times, the Tribe explains its 

theory of this case as resting on prosecutions “by the State of Utah, through 

Uintah County.”  (Aplt. App. at 430, emphasis added.)  And the Second 

Declaration of Frances C. Bassett, Esq. (Aplt. App. at 446) reiterates the identical 

statement under oath eight more times.  There are no separate allegations 

concerning “county” prosecutions and “state” prosecutions or court proceedings 

because, in Utah, county prosecutors prosecute state laws.  A more concise 

allegation of an “arm of the state” is difficult to imagine. 
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In short, there can be no mistake that the heart of this action centers on the 

Tribe’s concern that an action in Utah state court may affect jurisdictional or 

boundary issues contrary to the Tribe’s view.  (Aplt. App. at 2020-21.)  The 

Tribe’s own pleading thus recognized that the only way to obtain relief and enjoin 

the State of Utah is to enjoin Uintah County and its prosecutors from bringing 

certain cases or making certain arguments in the district court in Uintah County.  

But therein lies the rub; the alleged harm occurs in state court where Uintah 

County is the voice and the prosecutorial arm of the State – and is thus immune. 

Indeed, not only has Uintah County not waived immunity, but the 

Governmental Immunity Act of Utah, Utah Code Ann. § 63G-7-301(5)(a), 

expressly reserves immunity for the types of “discretionary functions” alleged as 

the basis for the Tribe’s Complaint.  Law enforcement, including arrest and 

prosecution, is a prototypical “discretionary function” of sovereign officials.  See, 

e.g., Hart v. United States, 630 F.3d 1085, 1088 (8th Cir. 2011).  At its core, the 

Tribe’s Complaint asks this Court to dictate how, when and where these sovereign 

entities can exercise their discretionary law enforcement rights and duties. Such 

claims run fundamentally against the Eleventh Amendment.   

 B. Tribal v. State Immunity 

The immunity of the State and Uintah County in some ways mirrors the 

immunity asserted by the Tribe – both applications of sovereign immunity are 
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grounded in virtually identical principles and legal tests.  See Okla. Tax Comm’n v. 

Citizen Bank Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991) (Indian 

tribes are domestic dependent nations that exercise inherent sovereign authority 

over their members and territories and may not be sued absent a clear waiver or 

congressional abrogation); Green, 474 U.S. at 68 (same test as to States).  

Importantly, the Tenth Circuit has made clear that neither the immunity of the 

Tribe nor the immunity of the State trumps the other.  Although disputed rights (or 

in this case, boundaries) may have been judicially determined as between the two 

entities, the principles of sovereign immunity still prevent enforcement lawsuits 

where immunity has not been expressly waived.  Thus, sovereign A cannot drag 

sovereign B involuntarily into court, especially in an effort to dictate to sovereign 

B how it should govern or when it must answer to a judicial system.  Admittedly, 

“[f]inding a forum to resolve [state and tribal] disputes is problematic, for each 

sovereign naturally defends the jurisdiction reach of its own courts and resists 

being ‘dragged before’ the courts of the other.”  MacArthur v. San Juan Cnty., 391 

F. Supp. 2d 895, 1036 (D. Utah 2005).  “But in the absence of congressional action 

or compact between State and tribe, we do best by respecting the sovereignty of 

both.”  Id. at 1037.  “In relation to Indian tribes…the original sovereign immunity 

of the States stands undiminished.”  Id. at 1036.  
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The Supreme Court decision in Oklahoma Tax Comm’n, 498 U.S. 505 

(1991) (“Oklahoma I”), and the more recent Tenth Circuit decision in Muscogee 

Creek Nation v. Oklahoma Tax Comm’n, 611 F.3d 1222, 1227 (2010) (“Oklahoma 

II”), emphasize the equal application of State immunity and Indian tribal 

immunity, and highlight the interplay between these competing sovereigns – even 

where the results may seem odd.  In Oklahoma I, the U.S. Supreme Court affirmed 

that the State of Oklahoma had a right to collect taxes for sales made to nontribal 

members on tribal land.  However, the Supreme Court also held the judicial 

enforcement of the State’s tax rights was subject to the tribe’s sovereign immunity.  

The State of Oklahoma was thus precluded from bringing state court lawsuits 

against the tribe to collect owed taxes – an odd result seemingly giving Oklahoma 

“a right without any remedy.”  498 U.S. at 514.  Yet the decision teaches the prime 

importance of sovereign immunity.  Refusing to abandon the time-honored 

principle of tribal immunity, the Supreme Court observed that not having the “most 

efficient remedy” (i.e., a remedy in court) was different than having “no remedy.”  

Thus, the tribe “won” the decision based on sovereign immunity, but the decision 

left the State free to exercise its own governmental rights – i.e., to exercise its own 

sovereign authority and discretion – by means other than by hauling the tribe itself 

into state court.  Id. 
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 Following the Supreme Court’s implicit guidance, the State of Oklahoma 

began exercising its discretion to enforce state tax laws without commencing state 

court proceedings against the tribal nation.  Such discretionary enforcement actions 

included the inspection on state and county roads of suspected goods being 

supplied to off-reservation smoke shops, and the seizure of non-taxed goods in 

transit.  The MCN tribal nation filed suit against the State and its officials claiming 

that this conduct violated established federal law – the Fourth and Fourteenth 

Amendment rights against unreasonable search and seizure.  The tribe further 

complained that the enforcement efforts were an affront to Indian sovereignty, and 

given the tribe’s sovereign immunity from collection suits, the efforts were nothing 

more than a backdoor effort to apply the state’s tax law to the tribe.  Oklahoma II, 

611 F.3d at 1231. 

As a result, like the present case, the MCN tribe in Oklahoma II filed a 

federal action seeking declaratory and injunctive relief against ongoing State 

conduct in violation of federal law – violations of law that also arguably undercut 

tribal sovereignty.  Specifically, the MCN tribe sought to enjoin the highway patrol 

and the tax commission from presumably unreasonable searches and seizures of 

tribal members and their cargo.  Id. at 1226.   However, this Court held that, just 

like the sovereign immunity enjoyed by Indian tribes, “States may not be sued 

unless they consent to it….”  Id. at 1227.  Furthermore, the tribe’s statutory right to 
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make federal law claims in federal court, see 28 U.S.C. § 1362, “does not override 

the State’s Eleventh Amendment immunity” provided in the U.S. Constitution.  Id. 

at 1229 n.4 (citing Blatchford v. Native Village, 501 U.S. 775 (1991) (emphasis in 

original)).  As a result, this Court therefore held that Oklahoma had not waived its 

sovereign immunity in the tribe’s suit to stop illegal state law enforcement and that 

§ 1362 did not constitute a “general waiver” of sovereign immunity.  Id. at 1231 

(“That is the end of our jurisdiction inquiry as to [the Oklahoma Tax 

Commission]”). 

 Here, similarly, the State of Utah and its “arms” have not waived sovereign 

immunity to the Tribe’s new federal court claims that their discretionary law 

enforcement actions and state judicial proceedings run contrary to the Tribe’s 

interpretations of Ute V, let alone to the Tribe’s attempts to broaden the litigation 

to include new issues concerning scope of the Defendants’ jurisdiction.  The 

Eleventh Amendment to the United States Constitution provides sovereign 

immunity from suit to the State of Utah and its counties in this federal court for the 

causes of action now alleged by the Tribe.  Nothing else matters. 

Because subject matter jurisdiction is absent, the Complaint should be 

dismissed.  
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C. Other Federal Courts Have Found Sovereign Immunity in Similar 
Cases. 
 

Many federal cases have dismissed claims against county-related entities or 

divisions under similar circumstances on the grounds of sovereign immunity.  In 

Slinger v. State of New Jersey, for example, the federal court noted statutory 

authority similar to Utah’s and had no trouble in finding that the county 

prosecutor’s office was immune from suit.  Slinger v. State of New Jersey, No. 07-

CV-5561, 2008 U.S. Dist. LEXIS 71723 (D.N.J. Sept. 4, 2008) (“Based on statute 

and case law, it is clear that the [county prosecutor’s office] does not exist 

independently from the State, but rather it is an arm of the State.”), rev’d in part on 

other grounds, 366 Fed. App’x 357 (3d. Cir. 2010).  It further noted the Supreme 

Court’s general rule that if “the judgment operates to compel the state to act or to 

restrain it from acting, the suit is against the sovereign.”  Id. at *11; see also Cohen 

v. State of New York, No. 1:10-CV-1300, 2011 U.S. Dist. LEXIS 89293, *16 

(N.D.N.Y. Aug. 11, 2011) (unified court system), aff’d, 481 Fed. App’x 696 (2d 

Cir. 2012); Ortero v. Cnty. of Monmouth, No. 06-3435, 2007 U.S. Dist. LEXIS 

40743 (D.N.J. June 5, 2007) (county probation office immune); Haybarger v. 

Lawrence Cnty. Adult Probation & Parole, No. 06-862, 2007 U.S. Dist. LEXIS 

18314 (W.D. Penn. Mar. 13, 2007) (county probation and parole). 

Similarly, county sheriff departments have been found to be immune, 

including in Georgia, where the Chatham County case cited by the Tribe was 
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located.  See Ramos v. Berkeley Cnty., No. 2:11-3379-SB, 2012 U.S. Dist. LEXIS 

153642 (D.S.C. Oct. 25, 2012); Caperton v. McQuaig, CV-510-045, 2011 U.S. 

Dist. LEXIS 89792 (S.D. Ga. Aug. 12, 2011); Robinson v. Houston Cnty., 5:09-

CV-156, 2010 U.S. Dist. LEXIS 58298 (M.D. Ga. June 14, 2010); William v. 

Keenan, 5:06-CV-290, 2007 U.S. Dist. LEXIS 793, *10 (M.D. Ga. Jan. 8, 2007) 

(“arm of the state” in enforcing state drug laws); see also Ross v. Jefferson Cnty. 

Dep’t of Health, 701 F.3d 655 (11th Cir. 2012) (relying on state law, Alabama 

health department was immune); C.A. v. Lowndes Cnty. Dep’t of Family & 

Children Servs., 93 F. Supp. 2d 744 (N.D. Miss. 2000). 

D. The Tribe Misapplied Northern Ins. Co. v. Chatham County. 

In the trial court below, the Tribe quoted extensively from Northern Ins. Co. 

v. Chatham County, 547 U.S. 189 (2006), but in citing the dicta (and the general 

rule) missed the holding.  There, the Supreme Court assumed – and the parties had 

stipulated – that a county in Georgia was not an arm of the state for purposes of a 

negligence claim regarding a bridge owned, operated and maintained by Chatham 

County.  On the specific question before it, the Supreme Court refused the 

“adoption of a broader test” of immunity.  Id. at 373-74.  Nothing about that 

holding alters the “arm of the state” analysis set forth above.  And while the Tribe 

spends an entire page taking issue with the MacArthur decision, the Tribe’s 

distinctions are irrelevant given the “arm of the state” test that must be applied.  As 
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noted previously, if the pleadings and prior submissions of the Tribe are taken at 

face value and applied consistently with the Utah statute – as the Court should do 

on a Rule 12(c) motion – then Uintah County should be afforded immunity under 

the clear theory of this case and the relief sought.  

II. INSOFAR AS THE TRIBE HAS WAIVED IMMUNITY UNDER THE 
EQUITABLE RECOUPMENT DOCTRINE AND THE 
AGREEMENTS, UINTAH COUNTY HAS ALSO LIKELY WAIVED 
ITS IMMUNITY.   

 
Generally, in the absence of an “unequivocal waiver” the Court will not find 

a waiver of immunity.  However, extraordinary circumstances can compel such a 

conclusion.  Sutton v. Utah State Sch. for the Deaf & Blind, 173 F.3d 1226 (10th 

Cir. 1999).  For example, a state’s removal of a case from state to federal court – 

including intentional assertion of claims in federal court – constitutes a waiver.  

Lapides v. Bd. of Regents of the Univ. Sys. of Georgia, 535 U.S. 613 (2002).  

Admittedly, Uintah County intervened in the original Ute I case and has filed the 

disputed Counterclaims. If the Court finds these actions waived Uintah County’s 

sovereign immunity, then such an analysis must be applied equally.   

As explained in detail above, the equitable recoupment doctrine has been 

implicated by Uintah County’s Counterclaim, and that has resulted in a waiver of 

the Tribe’s immunity with respect to the Counterclaim.  The Tribe has also waived 

immunity through the Agreements and the District Court’s incorporation of those 
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Agreements into its Prior Order.  So, however this Court applies the test of waiver 

in this case, the result must apply equally to the Tribe and to Uintah County.   

 The Tribe, however, has sought an unequal playing field on jurisdictional 

issues.  The reality is that there is squarely a dispute – in the 2013 Complaint and 

in the Counterclaim – as to what extent the State, Uintah County, and Tribe can 

regulate and enforce their own laws in Uintah County.  Any application of the 

sovereign immunity doctrine applies both ways.   

CONCLUSION 

 As described above, there is squarely a dispute in this matter about the 

extent of the parties’ respective jurisdictions.  In addressing these issues, there 

cannot have been a one-sided waiver of sovereign immunity.  Either sovereign 

immunity applies on both sides, or neither side.  

STATEMENT REGARDING ORAL ARGUMENT 

 Uintah County believes that oral argument would be beneficial given the 

extensive history of this case and the complexity of the legal issues presented 

herein.   
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DATED this 3rd day of September, 2014. 
 
      RAY QUINNEY & NEBEKER P.C. 
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      E. Blaine Rawson 
      Greggory J. Savage 
      Matthew M. Cannon 
      Calvin R. Winder 

36 South State Street, Suite 1400 
Salt Lake City, UT 84111 
(801) 532-1500 
 
Attorneys for Uintah County 
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