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THREE AFFILIATED TRIBES    IN DISTRICT COURT 
 
FORT BERTHOLD RESERVATION  NEW TOWN, NORTH DAKOTA 
 
 
TJMD, a  North Dakota LLP         
       CIV2012-0678 
 Plaintiff, 
 
vs.       INTERIM ORDER ON JURISDICTION 
 
Dakota Petroleum Transport Solutions, LLC 
et al  

Defendants. 
 
 The Defendants have moved this Court to dismiss this action for want of subject 

matter and person jurisdiction. A telephonic hearing was held on February 8, 2013 with 

counsel for the Parties appearing. The Court requested that the Parties attempt to stipulate 

to certain facts relevant to the jurisdictional inquiry before the Court. This Court did so 

because the Defendants assert non-Indian status and the United States Supreme Court has 

recognized that a federal-question cause of action lies permitting a non-Indian to 

challenge a tribal court’s assertion of jurisdiction over him/her/it in federal court after 

exhaustion of tribal remedies.  See National Farmer’s Union Insurance v. Crow Tribe, 

471 US 845.. Federal courts appreciate a tribal court developing the factual record 

pertinent to the jurisdiction issue under Montana v. United States, 450 U.S. 544 (1981), 

because that case lays out a two-prong test for assessing tribal court authority over non-

Indian activity on fee lands,1 which necessitates some factual inquiry before making the 

jurisdictional decision.  

                                                
1 It is not clear whether the Montana test applies to the exercise of tribal jurisdiction over 
all assertions of jurisdiction, however, as this opinion suggests. See  Water Wheel Camp 
Recreation Area v. Larance, 641 F.3d 802 (9th Cir. 2011). 



 2 

 Although that suggestion by the Court was initially well-received this initial burst 

of promised cooperation quickly degenerated into legal argument and motions regarding 

whether the Parties had actually reached a stipulation with regard to certain facts. Both 

sides have filed motions to strike affidavits from counsel asserting that certain facts have 

been stipulated. The Court has pored through those documents in an attempt to determine 

if there are indeed stipulated facts and despite the various motions to strike believes 

certain fundamental facts have been stipulated to. Other facts have not and the Court 

therefore chooses to make a conditional ruling now on jurisdiction, but reserve the right 

to revisit that ruling once an evidentiary proceeding has been held to permit the Court to 

assess the various differences of opinion on relevant facts. The other option was to 

conduct a mini-trial on the issue of jurisdiction which would consume court and counsel 

time and would have to be re-proffered anyway in the litigation on the merits, should this 

case ever reach that point.  

 Before addressing the facts gleaned from the pleadings and offers made by the 

Parties after the Court urged them to try to reach a stipulation as to relevant jurisdictional 

facts the Court will summarize its perceptions of how the effort to stipulate to 

jurisdictional facts fell apart. There is evidence that displays both parties were 

communicating and working together to come-up with agreed upon stipulated facts for 

this case.  Exhibits 1-10 attached to the various motions to strike display the 

correspondence between the plaintiff's counsel and defendant's counsel during the month 

of February.  The exchange of emails provides this Court with an idea of what stipulation 

correspondence the parties were agreeing on/not agreeing on for this matter.  The plaintiff 

appeared to make it clear in an email on 2/15/2013 that the attached document to the 
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email was the Proposed Stipulation of Jurisdictional Facts (PSJF).  The defendant's 

responded to the plaintiff's email on 2/21/2013, and in this email, stated they were 

"working on edits" to the PSJF.  The following day on 2/22/2013, the defendant's 

provided a Word version of the PSJF with their edits along with exhibits to be used for 

this case.  The plaintiff then responded to defendant's edits on 2/27/2013 and attached a 

re-written stipulation for the defendants to review.  Plaintiff also made it a point to ask 

the defendant to advise her if they had an agreement of stipulated jurisdictional facts.  On 

2/28/2013, defendant's counsel responded with their "final effort" in obtaining an agreed-

upon stipulation by attaching their final document.  However, it was at this time (13 days 

after the initial email and PSJF were sent) that the defendant's counsel brought up a 

condition of agreement on the stipulation requiring a "side stipulation that the both parties 

be allowed to submit simultaneous briefs, limited to 15 pages in length, to be mailed to 

the court 14 days after the parties agree on the stipulation."  If the plaintiff did not agree 

to submit a brief, then the defendant was not going to accept the stipulated facts that it 

attached to the email and stated was their last attempt in obtaining an agreed-upon 

stipulation.  

 The plaintiff' stated in their Plaintiff's Brief In Opposition To Defendant's Motion 

To Strike The Affidavit Of Kristin B. Rowell Or For An Order Entering a Briefing 

Schedule that "TJMD notes that they accepted all of defendant's proposed changed when 

it submitted the Rowell Affidavit." 

 It appears from this exchange that the Defendants were concerned that the facts 

the parties were stipulating to not be received without some legal context being provided 

to them and thus they were requesting the right to submit briefing on some of the facts. 
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The Court finds, however, that in order for this case to progress to resolution that it needs 

to render a preliminary decision on jurisdiction and reserve the right to revisit the matter 

after some adjudication of the merits should this initial legal determination be found 

wanting after a further examination of the facts. 

 The stipulated jurisdictional facts that the Court gleans from the filings and 

affidavit of counsel in an attempt to reach a stipulation are as follows: 

1. Dakota Plains Holdings, Inc. owns in fee simple the land upon which the 

transloading facility involved in this case is located.  The land is located on the Fort 

Berthold Indian Reservation, in New Town, North Dakota.  Dakota Plains Holdings, Inc. 

(as successor-in-interest to Dakota Plains Transport, Inc.) has owned the land since June 

2009, and has leased the land to Dakota Petroleum Transport Solution, LLC since 

November 2009.  The land is not Indian owned or trust land.  

2. Dakota Petroleum Transport Solutions, LLC is a Minnesota limited liability 

company.  Petroleum Transport Solutions, LLC, is a Minnesota limited liability 

company, and Dakota Plains Transloading, LLC, a Minnesota limited liability company, 

each own a 50% membership interest in Dakota Petroleum Transport Solutions, LLC.  

Petroleum Transport Solutions, LLC, is owned 100% by Western Petroleum Company, a 

Minnesota corporation, which in turn is owned 100% by World Fuel Services, Inc., a 

Texas corporation, which in turn is owned 100% by World Fuel Services Corporation, a 

Florida corporation.  Dakota Plains Transloading, LLC is owned 100% by Dakota Plains 

Holding, Inc., a Nevada corporation.  
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3. The property is used for a transloading facility.  Oil is hauled to the transloading 

facility on trucks and is then moved from trucks onto railcars where it is shipped to 

various locations across the country.   

4. Plaintiff TJMD, LLP ("TJMD") is a North Dakota limited liability partnership 

with its principle office on the Fort Berthold Reservation in New Town, North Dakota.  

TJMD is a private business entity that does business on and off the Reservation. 

5. Virgil White Owl is the majority partner in TJMD.  Mr. White Owl is Native 

American and a member of the federally-recognized Mandan, Hidatsa, and Arikara 

Native American Nations, also known collectively as the "MHA Nation or the "Three 

Affiliated Tribes."  Mr. White Owl resides with his wife of fifteen years, Dana White 

Owl, a non-tribal member, in their home on the Fort Berthold Indian Reservation in New 

Town, North Dakota.  Mr. and Mrs. White Owl have two biological, tribal member 

children who live with them on the Fort Berthold Indian Reservation. 

6. TJMD was formed on February 15, 2010.  In June 2010, Mr. White Owl became 

an employee of TJMD and began serving as the Transloading Operations Manager for 

TJMD.  Mr. White Owl became an owner of TJMD for the first time on April 15, 2011, 

when he acquired a 51% interest.  Before April 25, 2011 TJMD was owned 100% by 

non-Indians. 

7. However, one year earlier, in April 2010, TJMD became a certified contractor 

with Tribal Employment Rights Office ("TERO") for work within the Three Affiliated 

Tribes of the Fort Berthold Indian Reservation.  A contractor does not have to be Indian-

owned or controlled to be a TERO-certified contractor.  None of Western Petroleum 

Corporation ("Western Petroleum"), Dakota Plains Holdings, Inc. ("Dakota Plains"), 
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Dakota Plaints Transport Solutions, LLC ("DPTS"), and World Fuels Service 

Corporation ("World Fuel Services") are TERO-certified contractors, nor have they ever 

been.   

8. On June 24, 2010, TJMD and DPTS entered into a Services Agreement for 

transloading operations at the facility.  DPTS is a Minnesota limited liability company.  

Bill Emison, who was employed by Western Petroleum, signed the Agreement off the 

reservation as President and Chief Manager of DPTS.  The TJMD representative and 

non-tribal member, Terry Wilber, signed the Agreement on the Reservation, where he has 

lived for 60 years.  The Services Agreement is attached as Exhibit A to the Rowell 

Affidavit.          

9. The negotiations leading up to the Services Agreement were between 

representatives of TJMD, which included non-tribal members Terry Wilber and Dana 

White Owl, and tribal member Virgil White Owl on the one hand, and Jason St. Martin, 

Bill Emison, Vicki Edblom and Michael Hein, who were employed by Western 

Petroleum, on the other hand.  Beginning on February 2010, Jason St. Martin, Bill 

Emison, Vicki Edblom and Michael Hein communicated with TJMD about the 

transloading facility.  In June 2010, one or more of these individuals asked TJMD to 

serve as the operator of the transloading facility.   

10. After TJMD and DPTS entered into the Services Agreement on June 24, 2010, 

employees of Western Petroleum continued to communicate with TJMD through 

September 2012 with respect to the facility's transloading operations.  

11. On April 25, 2011, Virgil White Owl became a 51% owner in TJMD.  Before that 

time, TJMD was owned by non-tribal members.  Mr. White Owl is the only tribal 
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member who has ever had any ownership interest in TJMD.  In early May 2011, TJMD 

became certified as a 51/49% Native American Owned Business with TERO.   

12. On May 16, 2011, TJMD notified Bill Emison, John St. Martin and Vicki Edblom 

of Western Petroleum that Mr. White Owl was the majority owner of TJMD and that 

TJMD became a TERO-certified business.  The notice is attached as Exhibit B to the 

Rowell Affidavit.  TJMD did not send this notice to anyone else associated with the 

above-named Defendants because at that time, Bill Emison, Jason St. Martin and Vicki 

Edblom were the only persons associated with the above-Defendants who were 

communicating the TJMD.    

13. Also in May 2011, TJMD created a website on the World Wide Web that 

provided information about TJMD.  TJMD's website notified the public that "TJMD, LLP 

is 51/49 percent TERO Certified Native American owned business which primarily 

performs roustabout work within the oil field, as well as petroleum crude old and diesel 

transloading services."  A copy of the website page is listed as page 2 to the Defendants' 

Appendix in Support of Their Motion to Dismiss. 

14. In or about August 2011, Western Petroleum employees notified TJMD that Gabe 

Claypool became involved with respect to the transloading operations at the facility.  

Thereafter, TJMD received emails from Mr. Claypool in which his email signature 

sometimes identified him as the Chief Executive Officer of Dakota Plains, Inc., and at 

other times, as the Chief Executive Officer of Dakota Plains Holdings, Inc.  Gabe 

Claypool was the Governor of DPTS. 

15. On January 1, 2012, Virgil White Owl became a 65% owner of TJMD. 
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16. On January 5, 2012, as the parties were negotiating the terms of the Amended and 

Restated Services Agreement, Gabe Claypool, CEO of Dakota Plains, sent TJMD an 

email in which Mr. Claypool state he "want[ed] to re-assure [TJMD] that Bill [Emison] 

and the World Fuel Services team were actively reviewing your comments [to the 

Amended and Restated Services Agreement between TJMD and DPTS]...Please count on 

some feedback from Bill [Emison] by tomorrow."  Mr. Claypool was at a location off the 

Reservation when he sent this email.  TJMD was on the Reservation when it received the 

email.  A copy of the email is attached as Exhibit C to the Rowell Affidavit.    

17. On January 12, 2012, TJMD and DPTS entered into the Amended and Restated 

Services Agreement.  Bill Emison signed the Agreement as President and Chief Manager 

of DPTS.  Mr. Emison signed the Agreement off the Reservation.  The TJMD 

representative, Indian and 65% owner of TJMD, Vigil White Owl, signed the Agreement 

as Owner of TJMD.  Mr. White Owl signed the Agreement on the Reservation.  A copy 

of the Agreement is attached as Exhibit D to the Rowell Affidavit.  

18. In or about March or April 2012, TJMD was notified that Paul Ferguson and Bob 

Henry became involved with respect to the transloading operations at the facility.  At the 

time and through at least September 2012, Paul Ferguson was employed by Western 

Petroleum and Bob Henry was employed by Dakota Plains. 

19. On June 20, 2012, Bob Henry, Paul Ferguson, Virgil White Owl and tribal 

member Rob White Owl (an employee of TJMD) had dinner at the Bison Room at the 

Four Bears Casino and Lodge on the Fort Berthold Indian Reservation in New Town, 

North Dakota.  At the end of dinner, Bob Henry notified the White Owls that TJMD's 

services under the Amended and Restated Services Agreement would be terminated. 
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20. On June 21, 2012, TJMD received a termination notice for the Amended and 

Restated Services Agreement.  The termination notice came in the form of a certified 

letter.  The letter was written on Western Petroleum letterhead but signed by Paul 

Ferguson as Chief Manager of DPTS.  The letter stated that it was made pursuant to 

Section 1.3 of the Agreement.  The letter was sent to TJMD's office on the Fort Berthold 

Indian Reservation in New Town.  The letter was mailed to TJMD from a location off the 

Reservation.  A copy of the termination notice is attached as Exhibit E of the Rowell 

Affidavit.  

21. On September 5, 2012, TJMD's lawyer was contacted by World Fuels Services 

lawyer.  The World Fuels Services lawyer copied a lawyer retained to represent DPTS on 

the email.  A copy of the email is attached as Exhibit F of the Rowell Affidavit.  

22. Throughout the course of the parties' relationship, TJMD was directed to send its 

invoices first to Jason St. Martin of Western Petroleum, later to Vicki Edblom of Western 

Petroleum, and then later to Daniel Wright of World Fuel Services.   

23. Until December 2010, Western Petroleum paid TJMD's invoices, and DPTS then 

reimbursed Western Petroleum.  Afterwards, all payments to TJMD were directly out of a 

DPTS account.  A copy of an August 17, 2012 World Fuel Services Wire Payment 

Register and confirmation is attached to the Rowell Affidavit as Exhibit G.  A copy of an 

email from Daniel Wright of World Fuel Services confirming an August 17, 2012 

payment to TJMD is attached as Exhibit H to the Rowell Affidavit. 

24. DPTS, Western Petroleum, Dakota Plains and World Fuel Services have never 

sought nor had tribal licenses with the MHA Nations. 
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25. In 2012, a sign was placed at the transloading facility in New Town that states, 

"Welcome To Our Facility In New Town, ND - Dakota Plains." 

26. As of November 12, 2012, Vigil White Owl is the only partner in TJMD.  He 

owns 100% of the business.  On December 4, 2012, TJMD became certified as a 100% 

Native American Owned Business with TERO.  Both these events occurred after 

Defendants terminated the Amended and Restated Services Agreement. 

27. On February 14, 2013, Virgil White Owl's father, Davyed Franklyn White Owl, 

received a letter and enclosure from Dakota Plains.  The letter was written on Dakota 

Plains' letterhead and was signed by the Vice President of Finance of Dakota Plains 

Holding, Inc. 

28. In the letter and enclosure, Dakota Plains offered Mr. White Owl $1,000 to sign a 

separation bonus and non-disparagement agreement with DPTS as it related to Mr. White 

Owl's work at the DPTS transloading facility.  The letter was sent from a location off the 

Reservation to Mr. White Owl's private resident in Tennessee.  Mr. White Owl is a tribal 

member. 

LEGAL ANALYSIS 

The exercise of tribal court jurisdiction over non-Indians must conform to federal 

law because the United States Supreme Court has held that the tribal court exercise of 

jurisdiction over non-Indians is a federal question. See National Farmer’s Union 

Insurance v. Crow Tribe, 471 US 845. There is a separate line of United States Supreme 

Court decisions that discuss the authority of tribal courts to adjudicate interests of non-

Indians that needs to be examined. In Montana v. United States, 450 U.S. 544 (1981) the 

United States Supreme Court severely proscribed the authority of Indian tribes to regulate 
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the conduct of non-members on fee lands within reservation boundaries. Although that 

case had nothing to do with tribal court adjudicatory authority, it was cited by the 

Supreme Court as the controlling case on this issue of tribal court authority to hear 

disputes involving non-Indians on non-tribal lands in Strate v. A-1 Contractors, 520 U.S. 

438, 445 (1997). The Montana Court laid out the rule as follows: 

To be sure, Indian tribes retain inherent sovereign power to exercise some 
forms of civil jurisdiction over non-Indians on their reservations, even on 
non-Indian fee lands.  A tribe may regulate, through taxation, licensing, or 
other means, the activities of nonmembers who enter consensual 
relationships with the tribe or its members, through commercial dealing, 
contracts, leases, or other arrangements.  Williams v. Lee, supra, at 223; 
Morris v. Hitchcock, 194 U.S. 384; Buster v. Wright, 135 F. 947, 950 
(CAS); see Washington v. Confederated Tribes of Colville Indian 
Reservation, 447 U.S. 134, 152-54.  A tribe may also retain inherent 
power to exercise civil authority over the conduct of non-Indians on fee 
lands within its reservation when that conduct threatens or has some direct 
effect on the political integrity, the economic security, or the health or 
welfare of the tribe.  See Fisher v. District Court, 424 U.S. 382, 386; 
Williams v. Lee, supra, at 220; Montana Catholic Missions v. Missoula 
County, 200 U.S. 118, 128-129; Thomas v. Gay, 169 U.S. 264, 273).  
Montana at 565-66. 
 
There are therefore two situations when tribal courts can adjudicate the interests 

of non-Indians: 1) when the non-Indian has entered into a consensual relationship with a 

tribal member and the subject matter of the lawsuit pertains to that consensual 

relationship and; 2) when the non-member’s conduct “threatens or has some direct effect 

on the political integrity, the economic security, or health or welfare of the Tribe.” 

Montana, at 566. 

It should be noted that several recent federal courts have rejected the notion that 

the Montana analysis should apply to the exercise of tribal court civil jurisdiction over 

non-Indians in disputes arising on tribal or trust lands. For example, in Water Wheel 

Camp Recreation Area v. Larance, 641 F.3d 802 (9th Cir. 2011) the Court rejected the 
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Montana analysis to a case involving tribal court authority to evict a non-Indian from 

tribal lands. In so doing the Court held that Montana does not apply to a Tribe’s attempt 

to regulate or adjudicate the conduct of non-Indians on tribal lands.  

The United States District Court for the District of North Dakota has elaborated 

on the authority of Tribal Courts to assert jurisdiction over non-Indians in . See Ford 

Motor Corp v. Poitra, 776 F.Supp 2d 994 (D.N.D. 2011) wherein the Court noted:  

The power to exercise tribal civil authority over non-Indians derives not only 
from the tribe's inherent powers necessary to self-government and territorial 
management, but also from the power to exclude nonmembers from tribal land." 
Babbitt Ford, Inc. v. Navajo Indian Tribe, 710 F.2d 587, 592 (9th Cir. 1983) 
(citing Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 141-44, 102 S. Ct. 894, 
71 L. Ed. 2d 21 (1982)). If the power to exclude implies the power to regulate 
those who enter tribal lands, the jurisdiction that results is a consequence of the 
deliberate actions of those who would enter tribal lands to engage in commerce 
with the Indians. It is true that "a tribe has no authority over a nonmember until 
the nonmember enters tribal lands or conducts business with the tribe," Merrion, 
455 U.S. at 142, but we think that no lesser principle should govern those who 
voluntarily enter a tribal courtroom seeking compensation from tribal members. 
Indeed, there may be circumstances in which a nonmember plaintiff may have no 
forum other than the tribal courts in which to bring his claims. We hold that a 
nonmember who knowingly enters tribal courts for the purpose of filing suit 
against a tribal member has, by the act of filing his claims, entered into a 
"consensual relationship" with the tribe within the meaning of Montana. 
 
Ford Motor, at 959 citing Smith v. Salish Kootenai College, 434 F.3d 1127, 1139-
40 (9th Cir. 2006). 
 
In the case before this Court, however, it appears from the stipulation that the 

transloading facility that is the subject matter of this litigation is located on non-Indian 

owned fee land within the Fort Berthold reservation and thus the Montana analysis 

appears to be the correct one in this case.  

In the Supreme Court’s most recent pronouncement on the subject, Plains 

Commerce Bank v. Long Family Cattle Company, 554 U.S. 316 (2008), the United States 

Supreme Court carved out a narrow exception to the first prong of the Montana test so as 
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to limit tribal court jurisdiction over any dispute that involves the ownership or potential 

title to fee lands. It is telling that the fee lands in Plains Commerce were located on the 

Cheyenne River Indian reservation in that case. Despite this the Court held that a tribal 

court cannot entertain any legal dispute pertaining to such lands that may affect the title 

to such lands. The tribal court in the Plains Commerce Bank case had upheld tribal court 

jurisdiction over an action brought by Indian plaintiffs against a non-Indian Bank 

asserting that the Bank had discriminated against them by foreclosing on fee lands within 

a reservation and selling them to non-Indians on more favorable terms than those offered 

them. Even though the tribal court noted that the transaction between the Bank and the 

Long Family Cattle Company was certainly a consensual one and it arose on the 

reservation, the Supreme Court nonetheless held that because the result of the litigation 

could potentially impact the title to such lands, tribal court jurisdiction was foreclosed 

under Montana.  

Plains Commerce does not seem to have any relevance in the case at bar because 

the remedy sought by the Plaintiff in no way would divest any party of title to fee lands. 

The other narrow exception to Montana seems to be Nevada v. Hicks, 533 U.S. 

353 (2001), although the opinion in that case is not clear on whether it created an 

exception to Montana or whether the Court merely engaged in statutory interpretation to 

hold that a tribal court could not exercise jurisdiction over a cause of action premised on 

42 U.S.C. §1983 brought by a tribal member against a “state” employee- a game warden.  

The vast majority of cases, with one major exception, simply restate the Court’s holding 

in Hicks as an example of when a tribal court lacks civil jurisdiction and therefore may 
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not exercise jurisdiction over the claim.2  However, as noted, there is one case which 

appears to interpret the Hicks decision as establishing that the Montana exceptions do not 

apply to state or government entities.  See MacArthur v. San Juan County, 497 F.3d 1057, 

1073 (10th Cir. 2007) (citing Montana, 450 U.S. 544).  Specifically, the Tenth Circuit 

cites Justice O’Connor’s concurrence in Hicks as establishing “a per se rule that 

consensual relationships entered into between state governments and tribes, ‘such as 

contracts for services or shared authority over public resources,’ could no longer give rise 

to tribal civil jurisdiction.”  Id. (citing Hicks, 533 U.S. at 393-94).  In addition, the circuit 

court noted Justice Scalia’s response that “[t]he [Montana] Court . . . obviously did not 

have in mind States or state officers acting in their governmental capacity; it was 

referring to private individuals who voluntarily submitted themselves to tribal regulatory 

jurisdiction by the arrangements that they (or their employers) entered into.”  San Juan 

County, 497 F.3d at 1073 (quoting Hicks, 533 U.S. at 372).  When considering the 

language in Hicks that, at the very least, the first Montana exception cannot apply to 

States or state officers, Justice Scalia was surely implying that the exception could not 

pierce the sovereign immunity protection enjoyed by States and state officers. This case 

also does not seem to implicate the Hicks caveat to the Montana test.  

The Court also concludes that the Hicks exception to the general rule in Montana 

is inapposite here as there is no indication in any of the pleadings that any of the 

Defendants are state “actors” or act under the color of state law. The fact that many of 

them are incorporated under Minnesota law or Nevada law does not render them state 

entities for purposes of the Hicks analysis. 

                                                
2 A tribal court may not exercise civil jurisdiction over state agents for on-reservation 
investigations stemming from off-reservation conduct 
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The Plaintiff is incorporated under North Dakota law and thus this Court needs to 

address whether an individual Indian who incorporates a for-profit business under the 

authority of state law is an “Indian” for purposes of the Montana analysis. This is critical 

because the United States Supreme Court has seemingly precluded the exercise of tribal 

court jurisdiction over a purely private dispute between two non-Indians in Strate v. A-1 

Contractors, 520 U.S. 438, 445 (1997). 

This Court notes that this issue was presented as an argument by the Plains 

Commerce Bank in the most recent US Supreme Court pronouncement on tribal court 

jurisdiction because the Long Family Cattle Company had been incorporated under South 

Dakota law. The United States Court of Appeals for the Eighth Circuit held that Long 

Family Cattle Company was an “Indian” entity notwithstanding its incorporation under 

state law. The Supreme Court never directly addresses this issue, but seemed to accept 

the premise that the Long Family Cattle Company, although incorporated under state law, 

was nonetheless an “Indian litigant” because its majority ownership was Indian. The 

Court conducted a Montana analysis in that case and not a Strate analysis so the strong 

implication from Plains Commerce is that an Indian individual who incorporates under 

state law does not lose its status as an “Indian” for purposes of Montana. This Court 

disagrees with the Defendants’ arguments that the US Supreme Court, by reversing the 

Eighth Circuit on the issue of jurisdiction, also disagreed with the Eighth Circuit on the 

status of the Long Family Cattle Company. Were that the case the Court could have 

simply noted that the case did not involve an Indian litigant and resolved it based upon 

Strate alone.  
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This Court acknowledges that the North Dakota Supreme Court in Airvator v. 

Turtle Mountain Mfg Co., 329 N.W.2d 596 (ND 1983) held that a North Dakota for-

profit corporation with a majority of Indian-owned stockholders was nonetheless a non-

Indian for jurisdictional purposes. This decision seems contrary to the implicit holding in 

Plains Commerce and contrary to the majority of other state court decisions. See Sage v. 

Sicangu Oyate Ho., 473 N.W.2d 480 (SD 1991). In addition this Court notes that Courts 

have treated entities created under state law as corporations differently from those 

incorporated as limited liability partnerships. See Maupin v. Meadow Park Manor, 125 

P.3d 611 (Mont. 2005). A partnership is identified by the status of its partners and is not 

necessarily an entity distinct from those who create it, like a corporation. Because the 

issue of tribal court jurisdiction over non-Indians is a matter of federal law and because 

the federal courts have interpreted this issue differently from the North Dakota Supreme 

Court this Court finds that the Plaintiff in this case is an “Indian” litigant for purposes of 

Montana. 

The only prong of the Montana analysis that is applicable her is the first prong- 

the consensual relations one.3 The two requirements of this is that the non-Indian entered 

into consensual relations with an Indian litigant, either through contract or other means, 

and the consensual relations pertain to the subject matter of the consensual relations and 

the dispute pertaining to the consensual relations arose on the reservation. The 

relationship must be a direct one and cannot be tangentially related to the consensual 

relationship entered into between another party and the Indian party. Montana does not 

                                                
3 Although the Plaintiff makes an argument for jurisdiction under the second prong of 
Montana this Court notes that the federal courts have been very restrictive in the analysis 
in such situations and the Court concludes that the Plaintiff has not state a cause of action 
that satisfies the second prong of Montana.  
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explicitly state that the consensual relations pertain to some business activity on the 

reservation, but this can be implied from later decisions such as Atkinson Trading 

Company v. Shirley, 532 U.S. 645, 647 (2001). However, the Court does not find that 

jurisdiction is precluded, for example, if the consensual relations were consummated off 

the reservation by the execution of legal documents as long as the contractual relationship 

pertains to on-reservation conduct.  

The Court does reject the Plaintiff’s contention, however, that if one non-Indian 

entity enters into a consensual relationship with the Tribe or one of its members, that 

relationship can be imputed to others along the ownership or contractual food chain. The 

Plaintiff seems to argue that if one Defendant has entered into a consensual relationship 

with a tribal member or the Tribe, that relationship can serve as a basis for tribal 

jurisdiction over other non-Indian Defendants who have a contractual relationship with 

the contracting non-Indian. This Court does not read Montana that way. The Court 

interprets Montana as proscribing tribal court authority over any non-Indian unless that 

party has knowingly entered into direct consensual relations with the Tribe or its 

members, or stands in the position of indemnifying the non-Indian. Of course, the 

Montana rule seems to fly in the race of the nature of commerce today where there are 

interlocking relationships between various commercial players in any commercial 

transaction and many of them ever never entered into direct commercial ties. This case 

exemplifies that because the Defendants all seem to be interrelated but only one of them, 

Dakota Petroleum Transport Solutions LLC, a Minnesota Corporation, entered into a 

contract with the Plaintiff after the Plaintiff became a majority Indian-owned partnership. 

The Plaintiff cites AutoOwners Insurance Co. v. Azure, 2009 WL 52020001 (D.N.D. 
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Dec. 22, 2009) to support the proposition that any contract- express or implied- satisfies 

the Montana test. However, that case involves a situation where an insurance provider 

was required to indemnify a non-Indian who entered into a consensual relationship with a 

tribal member and not a non-Indian who has some ownership interest or other contractual 

relationship with the non-Indian. A party who is required to indemnify another steps into 

that person’s shoes for jurisdictional purposes and the Montana analysis would not have 

to be met for that party.  

Of course such an analysis may lead to situations where a Tribal Court may not be 

able to properly fashion relief amongst the parties before it without the joinder of other 

parties. That issue has not been raised in this case however and although there is a 

precedent for the right of one non-Indian litigant to third-party in another if sued in a 

tribal forum, see Fox Drywall & Plastering, Inc. et al. v. Sioux Falls Construction (Civ 

12-4026-KES) (March 26, 2012)(upholding tribal court jurisdiction over a third party 

complaint filed by a non-Indian general contractor against a non-Indian subcontractor).  

The Plaintiff argues that certain of the Defendants, by contracting with DPTS, 

essentially contracted with the Plaintiff because the Plaintiff was providing transponding 

services to DPTS. This is not a direct consensual relationship though and the Court is 

reluctant to impute the direct consensual relations of one non-Indian who contracts with 

an Indian party. Similarly merely because the transponding was being conducting on the 

premises of Dakota Plains through contract between Dakota Plains and DPTS does not 

mean that Dakota Plains has entered into consensual relations with the Plaintiff. 

It is clear however that after Virgil White Owl became majority owner of the 

Plaintiff partnership it entered into a contract with DPTS when DPTS was on notice that 
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the Plaintiff was Indian-owned. This was a consensual relationship through contract. The 

locus of the relationship was on fee land on the reservation and this lawsuit directly 

relates to this relationship because Plaintiff is claiming illegal breach of that contract. 

Merely because other individuals associated with Defendant DPTS may have dined with 

the Plaintiff’s majority owner or may have had discussions with him about DPTS’s 

decision to terminate the agreement does not assimilate that party or person into the 

consensual relations requirement of Montana.  

WHEREFORE based upon the foregoing it is hereby 

 ORDERED, ADJUDGED, AND DECREED that the Defendants’ motion to 

dismiss for lack of jurisdiction is granted except as to Defendant Dakota Petroleum 

Transport Solutions L.L.C whose motion to dismiss is DENIED. Counsel for the Court 

shall confer about a date for a scheduling conference to get this matter prepared for trial.   

 So ordered this 21st day of June 2013. 
 
 

        
                                                             ASSOCIATE JUDGE 
 
 
ATTEST: ______________________ 
                 CLERK OF COURTS 
 


