
 

STATE OF NORTH DAKOTA IN DISTRICT COURT
  
COUNTY OF MOUNTRAIL NORTHWEST JUDICIAL DISTRICT

  

Dakota Petroleum Transport Solutions,  
LLC, 
 

Plaintiff, 
 
v. 
 
TJMD, LLP, Rugged West Services, 
LLC, and JT Trucking, LLC, 
 

Defendants. 
 

 Civil No.:  31-2013-cv-00055
The Honorable Douglas L. Mattson

 
DEFENDANT TJMD, LLP’S  
REPLY MEMORANDUM IN 

SUPPORT OF ITS MOTION TO 
DISMISS THE COMPLAINT OR 

TRANSFER VENUE 

 
INTRODUCTION 

1. Defendant TJMD, LLP (“TJMD”) respectfully submits this reply 

memorandum in support of its motion to dismiss the Complaint of Dakota Petroleum 

Transport Solutions, LLC (“DPTS”).  In the interest of judicial economy, this 

memorandum is submitted in reply to the opposition memoranda filed by DPTS, 

Defendant Rugged West Services, LLC (“Rugged West”) and Defendant JT Trucking, 

LLC (“JT Trucking”).  

2. TJMD respectfully requests that its motion to dismiss be granted and that 

DPTS’s Complaint be dismissed as to TJMD.  Alternatively, TJMD requests that this 

Court transfer DTPS’s Complaint against TJMD to Fort Berthold District Court and 

consolidate it with the case of TJMD, LLP v. Dakota Petroleum Transport Solutions, 

LLC, et al, in Fort Berthold District Court of the Three Affiliated Tribes, State of North 

Dakota, Case No. CV-2012-0678 (hereinafter, the “Fort Berthold Action”). 
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ARGUMENT 

A. RUGGED WEST’S OPPOSITION TO TJMD’S MOTION SHOULD BE 
DISREGARDED BECAUSE TJMD’S MOTION HAS NOTHING TO DO 
WITH RUGGED WEST 

 
3. Rugged West argues that TJMD’s motion should be denied “to the extent it 

applies to Rugged West.”  (Rugged West Br. at 1, ¶ 1.)  TJMD’s motion does not apply 

to Rugged West.  Therefore, Rugged West’s opposition should be disregarded. 

4. Rugged West argues that TJMD’s “failure” to serve Rugged West with 

TJMD’s motion should somehow affect the outcome of TJMD’s motion.  (Rugged West 

Br. at 2, ¶ 3.)  For starters, the case cited by Rugged West does not support its position.  

See Principal Residential Mortg., Inc. v. Nash, 606 N.W.2d 120, 124 (N.D. 2000) 

(explaining that “Rule 5(a) specifically requires service of ‘every proposed order’ upon 

opposing parties who have appeared in the action,” and where five months had passed 

since a foreclosure sale where notice was not provided).  Here, Rugged West was served 

with TJMD’s motion within two days after it first appeared in the action, and Rugged 

West was served with TJMD’s motion papers more than a month before the scheduled 

June 17, 2013 hearing.  Of course, Rugged West had plenty of time to respond. 

5. Moreover, as TJMD explained in a letter dated May 16, 2013, the reason 

TJMD did not serve Rugged West with its motion papers on April 29 when TJMD served 

DPTS is because TJMD did not know that Rugged West had been served with the 

Summons and Complaint yet.  (See May 28, 2013 Supplemental Affidavit of Kristin B. 

Rowell (“Supp. Rowell Aff.”), Exhibit 1, submitted herewith.)  In fact, as of today’s date, 



3 

DPTS has still not served TJMD with an Affidavit of Service showing that DPTS 

effectuated service of its Summons and Complaint on Rugged West.1 

6.  After learning that Rugged West was represented by counsel because 

Rugged West served an Answer in this case (on May 14, 2013), TJMD timely served 

Rugged West with a copy of TJMD’s pleadings supporting its Motion to Dismiss the 

Complaint or Transfer Venue (i.e., two days later).  (See Supp. Rowell Aff. Ex. 2, 

submitted herewith.)  Rugged West admits it had already received TJMD’s motion papers 

anyway.  (See Rugged West Br. at 2, ¶ 3 (“DPTS forwarded the motion to Rugged 

West.”).) 

7. Rugged West’s opposition to TJMD’s motion should also be disregarded 

because Rugged West and TJMD have not asserted any claims against each other.  

Rugged West served an Answer and an Amended Answer, but it did not assert any cross-

claims against TJMD.  Nor has TJMD asserted cross-claims against Rugged West. 

8. In conclusion, Rugged West’s opposition to TJMD’s motion should be 

disregarded because TJMD’s motion does not apply to Rugged West and because Rugged 

West has not articulated any reason for denying TJMD’s motion.  

 

 

 

                                                 
1 Moreover, DPTS did not include an address or even citizenship information for 

Rugged West in its Complaint, so TJMD had no information as to where service of the 
motion papers could be made on Rugged West.  (See Compl. ¶ 7.) 



4 

B. DPTS HAS NOT ARTICULATED ANY REASON WHY THIS COURT 
SHOULD ALLOW THE SAME CLAIMS TO BE TRIED IN TWO COURTS 

 
9. For all of its bluster, DPTS has not articulated a single reason why this 

Court should allow duplicative claims to be tried in two different courts.  DPTS has not 

articulated a single reason because there is none.2 

1. Where The Exercise Of Jurisdiction Would Interfere With Tribal 
Sovereignty, State Courts May Be Divested Of Jurisdiction Under 
Federal Law 

 
10. DPTS confuses the legal concept of exhaustion of tribal court remedies.  As 

TJMD explained in its initial brief, “[t]ribal authority over the activities of non-Indians on 

reservation lands is an important part of tribal sovereignty.”  Strate v. A-1 Contractors, 

520 U.S. 438, 451 (1997) (citing Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987)).  

So, “where tribes possess authority to regulate the activities of nonmembers, ‘civil 

jurisdiction over disputes arising out of such activities presumptively lies in the tribal 

courts.’”  Strate, 520 U.S. at 451 (citing Iowa Mut., 480 U.S. at 18)).  See also Buster v. 

Wright, 135 F. 947, 950 (C.A.8 1905) (noting the tribe’s “inherent” “authority… to 

prescribe the terms upon which noncitizens may transact business within its borders.”). 

11. Accordingly, the United States Supreme Court has held that “[i]f state-court 

jurisdiction over Indians or activities on Indian lands would interfere with tribal 

sovereignty and self-government, the state courts are generally divested of jurisdiction as 

a matter of federal law.”  Iowa Mut., 480 U.S. at 15.  This is because “[p]romotion of 
                                                 

2 Given that JT Trucking opposes TJMD’s motion to dismiss for all of the same 
reasons asserted by DPTS (see JT Trucking Br. at 1, ¶ 2), all of TJMD’s arguments with 
respect to DPTS are also made with respect to JT Trucking and incorporated herein. 
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tribal self-government and self-determination require[] that the Tribal Court have ‘the 

first opportunity to evaluate the factual and legal bases for the challenge’ to its 

jurisdiction.”  Id. at 16 (citing Fisher v. District Court, 424 U.S. 382, 96 S.Ct. 943, 47 

L.Ed.2d 106 (1976)). 

12. This law is directly applicable here.  If this Court exercised jurisdiction 

over TJMD in this case, its assertion of jurisdiction would interfere with tribal 

sovereignty and self-government, which means that this Court is essentially divested of 

jurisdiction as a matter of federal law.  This Court should give deference to Fort Berthold 

District Court where a case is already ongoing between DPTS and TJMD. 

13. As TJMD explained in its initial brief, TJMD is an Indian because its sole 

owner, Virgil White Owl, is an Indian, and the events giving rise to this dispute occurred 

on the Fort Berthold Indian Reservation.  Under Montana v. U.S., 450 U.S. 544 (1981), 

Fort Berthold District Court’s assertion of jurisdiction is proper.  See Suppl. Rowell Aff. 

Ex. 3, submitted herewith.)   

14. Of course, Fort Berthold District Court’s assertion of jurisdiction is 

currently pending before Fort Berthold District Court.  DPTS moved to dismiss that 

action, but the court has not yet ruled on DPTS’s motion.  If the court decides to keep the 

Fort Berthold Action there, and if this Court decided to retain jurisdiction over this 

dispute, then this Court would be presiding over the same claims and the same arguments 

that will be made by DPTS and TJMD to Fort Berthold District Court in the Fort 

Berthold Action.  Stated simply, that makes no sense. 
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15. It does not make sense for the same case to be tried twice on a parallel 

track.  Indeed, it would create complicated collateral estoppel and res judicata problems.  

DPTS’s claims against TJMD in this action should be dismissed or, alternatively, 

transferred to Fort Berthold District Court to be asserted in the Fort Berthold Action. 

16. DPTS cites Kristensen v. Strinden, 343 N.W.2d 67 (N.D. 1983) to argue 

that this Court has a “duty” to exercise jurisdiction here.  But Kristensen did not involve 

tribal court or tribal jurisdictional issues.  The case does not apply. 

17. DPTS also cites Kelly v. Kelly, 759 N.W.2d 721 (N.D. 2009), which was a 

marital dissolution proceeding between a non-Indian husband and Indian wife.  Although 

the state court retained jurisdiction over that case, the Court noted that the state court 

action was first in time and “had been ongoing for more than a year” when the wife first 

challenged the state court’s jurisdiction and attempted to invoke the jurisdiction of the 

tribal court.  Id. at 723.  That is exactly the opposite of the circumstance here – the Fort 

Berthold Action was first in time and has been ongoing since October 2012.  It should be 

given priority over this new and belated proceeding. 

18. DPTS cites a variety of cases from other jurisdictions, none of which are 

binding on this court.  In short, this Court should dismiss DPTS’s claims against TJMD 

in this case because those claims will be tried in Fort Berthold District Court unless that 

court decides otherwise. 
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2. DPTS’s Claims Against TJMD Are Compulsory Counterclaims In The 
Fort Berthold Action 

 
19. Contrary to DPTS’s arguments, DPTS’s claims in this case are based on the 

same facts and circumstances as the claims it will assert against TJMD in the Fort 

Berthold Action.  Therefore, the claims are compulsory counterclaims that must be tried 

in Fort Berthold. 

20. TJMD’s claims against DPTS in the Fort Berthold Action are based on the 

Amended and Restated Services Agreement between DPTS and TJMD.  (See Rowell 

4/29/13 Aff. Ex. C.)3  DPTS’s claims against TJMD in this action are based on the same 

agreement between DPTS and TJMD.  (See Compl. ¶¶ 3-5.)  Accordingly, DPTS’s 

claims against TJMD in this case are compulsory counterclaims in the Fort Berthold 

Action.  See N.D. R. Civ. P. 13(a) (explaining that a pleading “must state as a 

counterclaim any claim that at the time of its service [the] pleader has against any 

opposing party if the claim (A) arises out of the transaction or occurrence that is the 

subject matter of the opposing party’s claim and (B) does not require adding another 

party over whom the court cannot acquire jurisdiction”).  DPTS’s compulsory 

counterclaims in the Fort Berthold Action should not be tried here. 

21. Indeed, the North Dakota Supreme Court has “construed ‘transaction or 

occurrence’ broadly to avoid a multiplicity of suits and to mean a claim that is ‘logically 
                                                 

3 On May 17, 2013, DPTS moved to strike the Rowell 4/29/13 Affidavit.  TJMD’s 
opposition to that motion is not yet due.  TJMD will address DPTS’s arguments made in 
that motion when it submits its opposition to that motion in accordance with the Rules.  
Unless the Court makes the unlikely decision to rule in favor of DPTS on that motion, the 
Rowell 4/29/13 Affidavit is a part of the record in this case. 
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related’ to the opposing party’s claim.”  Sec. Nat. Bank, Edgeley v. Wald, 536 N.W.2d 

924, 928 (N.D. 1995) (holding that borrowers’ claim, which alleged that lender had 

breached a written agreement to subordinate its security interest, was a compulsory 

counterclaim that must be pleaded in lender’s foreclosure action on promissory note); see 

also Union State Bank v. Woell, 357 N.W.2d 234, 238 n.6 (N.D. 1984) (in action brought 

by creditor against debtor to obtain payment of notes and proceeds of auction sale of 

machinery pledged as security, holding that debtor’s allegation that lender wrongfully 

interfered with auction was a compulsory counterclaim, even though “grounded in 

separate legal theories”); Aasen v. Forgsberg, Inc., 346 N.W.2d 294, 296 (N.D. 1984) 

(holding that contractor’s action against owner presented claims which “clearly” arose 

out of the same transaction or occurrence as owner’s claims against contractor to recover 

damages for breach of contract and negligent performance: “The phrase ‘transaction or 

occurrence that is the subject matter of the opposing party's claim’ should be given a 

liberal, broad, and realistic interpretation, in the interest of avoiding a multiplicity of 

suits.”) 

22. Here, there can be no question that DPTS’s claims against TJMD arise out 

of the same transactions and occurrences that are the subject matter of TJMD’s claims.  

DPTS agreed in the Amended and Restated Services Agreement to pay TJMD for its 

transloading services based on a formula that compensated TJMD per barrel of product 

transloaded.  DPTS refuses to pay.  TJMD sued DPTS in Fort Berthold District Court 

because, among other reasons, DPTS refuses to pay.  DPTS’s theory as to why it does not 

have to pay TJMD is that it has a right of set-off in the Amended and Restated Services 
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Agreement for money that TJMD allegedly owes DPTS for oil spills.  The claims are 

directly related.  They are based on the same agreement.  They should be tried in the 

same case and in the same court. 

23. Finally, it is immaterial that DPTS has asserted tort claims against other 

defendants in this case.  DPTS’s counterclaims against TJMD – which are based on 

contracts between them – can still be compulsory even if DPTS has asserted tort claims 

against other parties in this case.  See Erdmann v. Thomas, 446 N.W.2d 245, 249 (N.D. 

1989) (“Generally, a plaintiff may sue one or more joint tortfeasors without joining the 

others and the omitted wrongdoers are considered neither indispensable nor necessary 

parties under Rule 19.”) 

3. This Court Has The Authority To Dismiss DPTS’s Claims Against 
TJMD Or Transfer Them To Fort Berthold District Court. 

 
24. DPTS argues that this Court is somehow prohibited from transferring 

DPTS’s claims to Fort Berthold District Court because it is part of a different court 

system.  That argument is, frankly, absurd.  DPTS does not rely on any legal authority to 

support its argument.  There is none. 

25. DPTS also argues that TJMD is required to submit an affidavit to support 

its request that this Court transfer venue of DPTS’s claims against TJMD to Fort Berthold 

District Court.  (DPTS Br. at 12, ¶ 45.)  To support its argument, DPTS relies on Flattum-

Riemers v. Flattum-Riemers, 660 N.W.2d 558 (N.D. 2003).  The court in the Flattum-

Riemers case did not state that an affidavit was required for a motion to transfer venue.  

Rather, the court noted that “[t]he party moving for a change of venue has the burden of 
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stating facts, not merely conclusions, that affirmatively establish a change of venue is 

warranted.”  660 N.W.2d at 565. 

26. TJMD identified facts that support that a change of venue is warranted.  

Those facts are identified in TJMD’sinitial brief and include: (1) there is already a case 

ongoing between the parties in Fort Berthold District Court so it makes no sense to have 

two cases in separate courts; (2) the events giving rise to the claims in the Complaint took 

place on the Fort Berthold Indian Reservation; (3) the witnesses are located there, the 

events transpired there, and the agreements were entered into there; and (4) TJMD filed 

its suit in Fort Berthold District Court first so it should be given priority under the “first-

to-file” rule.  (See TJMD’s Mem. at 8-10, ¶¶  21-26.)  

27. The primary reason that “the convenience of witnesses and the ends of 

justice would be promoted by the change” to Fort Berthold District Court is because it is 

not convenient, nor would it promote the ends of justice, to have the same people 

testifying about the same issues in two different courts.  If DPTS’s Complaint is not 

dismissed as to TJMD, then at a minimum, it should be transferred to Fort Berthold 

District Court as compulsory counterclaims in the action that has been ongoing between 

DPTS and TJMD since October 2012. 

4. DPTS’s Remaining Arguments Are A Rehash Of The Arguments It 
Made To (And That Are Pending Before) The Fort Berthold District 
Court. 

 
28. DPTS’s remaining arguments are a rehash of the arguments DPTS made to 

the Honorable Bradley J. Jones of Fort Berthold District Court.  (See DPTS’s Br. at 8-11, 

13-17.)  TJMD incorporates the arguments it made to Fort Berthold District Court 
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regarding those issues herein.  (See Suppl. Rowell Aff. Ex. 3, submitted herewith.)  

Those issues are pending in Fort Berthold District Court.  This Court should allow Judge 

Jones to decide those issues, giving the requisite deference to tribal sovereignty. 

CONCLUSION 

29. TJMD’s motion should be granted and DPTS’s Complaint should be 

dismissed as to TJMD.  Alternatively, the claims that DPTS asserted against TJMD in 

this action should be transferred to Fort Berthold District Court where there is already an 

action ongoing between those parties. 

 

Dated:  May 28, 2013      BRENNA LAW FIRM 
Alicia Brenna, Esq. (N.D. Lic. #06469) 
4031 110th Avenue NW 
Keene, ND 58847 
Telephone: (701) 675-2188 
Facsimile: (701) 675-2189 
Email Address: brennalaw@gmail.com 
 

  ANTHONY OSTLUND BAER 
& LOUWAGIE P.A. 
 
By:     s/ Kristin B. Rowell        . 

 

  Norman J. Baer (N.D. Lic. #07446) 
Kristin B. Rowell (MN Lic. #331235 and 
Pro hac admission # P01245) 
90 South Seventh Street, Suite 3600 
Minneapolis, MN  55402 
Telephone:  (612) 349-6969 
Facsimile: (612) 349-6996 
Email Address: krowell@aoblaw.com 
 
 
ATTORNEYS FOR  
DEFENDANT TJMD, LLP 
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