
 

STATE OF NORTH DAKOTA IN DISTRICT COURT
  
COUNTY OF MOUNTRAIL NORTHWEST JUDICIAL DISTRICT

  
Dakota Petroleum Transport Solutions,  
LLC, 
 

Plaintiff, 
 
v. 
 
TJMD, LLP, Rugged West Services, 
LLC, and JT Trucking, LLC, 
 

Defendants. 
 

 Civil No.:  31-2013-cv-00055
The Honorable Douglas L. Mattson

 
DEFENDANT TJMD, LLP’S 

MEMORANDUM IN SUPPORT 
OF ITS MOTION TO DISMISS 

THE COMPLAINT OR 
TRANSFER VENUE 

 
INTRODUCTION 

1. The Complaint in this case should be dismissed or venue of this action 

should be transferred to Fort Berthold District Court where there is already a case 

ongoing between the parties.  It makes no sense for the parties to litigate two cases 

involving the same parties, same facts and same contracts in different courts. 

2. This Court may dismiss the Complaint for lack of jurisdiction over this 

dispute.  Plaintiff Dakota Petroleum Transport Solutions, LLC (“DPTS”) must exhaust its 

tribal court remedies before pursuing claims in this Court.  As DPTS is well aware, 

Defendant TJMD, LLP (“TJMD”), through its owner Virgil White Owl, is a member of 

the federally-recognized Mandan, Hidatsa, and Arikara Native American Nations, also 

known collectively as the “MHA Nation” or the “Three Affiliated Tribes” (hereinafter, 

“Tribe”).  TJMD is also a member of the Tribe because it is a certified Native American 

Owned Business with the Tribal Employment Rights Office (“TERO”).       
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3. TJMD’s status as a member of the Tribe means that DPTS is obligated to 

exhaust its tribal court remedies before pursuing claims against TJMD in this Court.  Of 

course, given that DPTS and TJMD are already parties to an action that has been ongoing 

in Fort Berthold District Court since last October, it makes no sense to start a new case 

between the same parties involving the same facts and issues in this Court. 

4. As explained herein, the Court can and should dismiss the Complaint on 

jurisdictional grounds.  At a minimum, however, venue of this action should be 

transferred to Fort Berthold District Court and consolidated with the case of TJMD, LLP 

v. Dakota Petroleum Transport Solutions, LLC, et al, in Fort Berthold District Court of 

the Three Affiliated Tribes, State of North Dakota, Case No. CV-2012-0678 (hereinafter, 

“the Fort Berthold Action”).1 

FACTUAL BACKGROUND 

A. The Parties 

5. DPTS operates a transloading facility in New Town, North Dakota.  

(Compl. ¶ 1.)  The transloading facility is located on the Fort Berthold Indian 

Reservation.  (See Proposed Stipulation of Jurisdictional Facts ¶ 1, attached as Exhibit 11 

                                                 
1 As explained herein, dismissal of the Complaint in this action is the better remedy 
because DPTS moved to dismiss TJMD’s Complaint in the Fort Berthold Action.  That 
motion is pending before the Honorable Bradley J. Jones of Fort Berthold District Court.  
In other words, since DPTS’s motion to dismiss is still pending, DPTS has not yet 
asserted any claims against TJMD in the Fort Berthold Action as no Answer has yet been 
filed.  DPTS can presumably assert its claims against TJMD in the Fort Berthold Action 
after the Fort Berthold District Court rules on DPTS’s motion.  There is no reason for two 
of the same cases to be maintained in different courts. 
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to the Affidavit of Kristin B. Rowell, submitted March 1, 2013 (“Rowell 3/1/13 Aff.”) in 

the Fort Berthold Action.)2 

6. TJMD is a North Dakota limited liability partnership with its principal 

place of business on the Fort Berthold Indian Reservation in New Town, North Dakota.  

(Compl. ¶ 2; Rowell 4/29/13 Aff., Ex. A, Ex. 11, ¶ 4.)  Between 2010 and September 

2012, TJMD operated the transloading facility for DPTS.  (Rowell 4/29/13 Aff., Ex. A, 

Ex. 11, ¶¶ 7 – 20.)   

7. TJMD is owned 100% by Virgil White Owl, a Native American and 

member of the Tribe.  (See Affidavit of Virgil White Owl (“White Owl Aff.”), dated 

January 14, 2013, ¶ 2, attached as Exhibit B to the Rowell 4/29/13 Aff., submitted 

herewith.)  Mr. White Owl resides with his wife, Dana White Owl, in their home on the 

Fort Berthold Indian Reservation in New Town, North Dakota.  (Id.) 

8. DPTS’s Complaint does not include any information about the identity or 

alleged citizenship or address of alleged defendants Rugged West Services, LLC or JT 

Trucking, LLC, so TJMD does not address them herein.  (See Compl.) 

B. DPTS’s Complaint in This Action 

9. DPTS alleges that TJMD has “contractual liability” to DPTS.  (Compl. 

¶¶ 3-5.)  DPTS’s claim is based on a “Services Agreement” dated June 24, 2010, an 

“Amendment” to the Services Agreement dated January 2011, and an “Amended and 

                                                 
2 For the Court’s convenience, the Rowell 3/1/13 Aff. from the Fort Berthold Action is 
submitted herewith in this action as Exhibit A to the Affidavit of Kristin Rowell, dated 
April 29, 2013 (“Rowell 4/29/13 Aff.”). 
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Restated Services Agreement” dated January 12, 2012.  (Id. ¶ 3.)  DPTS refers to a 

“Contractor Indemnification” provision in those agreements.  (Id. ¶ 3.)  DPTS claims that 

TJMD is obligated to indemnify DPTS for the cost of cleanup expenses related to spills 

of crude oil at the transloading facility.  (Id. ¶¶ 3-4.)  DPTS also alleges that TJMD “was 

negligent” regarding certain alleged crude oil spills at the transloading facility.  (Id. ¶ 6.) 

10. As explained below, DPTS’ claims against TJMD are based on the same 

contracts at issue in the Fort Berthold Action. 

C. The Fort Berthold Action 

11. TJMD’s claims in the Fort Berthold Action are based on the Amended and 

Restated Services Agreement between DPTS and TJMD.  (See TJMD’s Complaint in the 

Fort Berthold Action, attached as Exhibit C to the Rowell 4/29/13 Aff.)  In the Amended 

and Restated Services Agreement, DPTS agreed, among other things, to pay TJMD for its 

transloading services based on a formula that compensated TJMD per barrel of product 

transloaded at the Facility per day.  (Id. at ¶ 24.)  Despite demand, DPTS owes and has 

not paid TJMD more than $260,000 for services that TJMD rendered to DPTS pursuant 

to the Amended and Restated Services Agreement.  (Id. ¶ 39.) 

12. TJMD filed and served its Complaint in the Fort Berthold Action in 

October 2012.  (See Rowell 4/29/13 Aff. Ex. C.)  In response, DPTS and the other 

defendants moved to dismiss for lack of non-tribal member jurisdiction.  The motion is 

currently pending before the Honorable Bradley J. Jones of Fort Berthold District Court.   
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ARGUMENT 

A. THIS COURT SHOULD DISMISS THIS CASE ON JURISIDCTIONAL 
GROUNDS BECAUSE DPTS HAS NOT YET EXHAUSTED ITS TRIBAL 
COURT REMEDIES 

13. “Tribal authority over the activities of non-Indians on reservation lands is 

an important part of tribal sovereignty.”  Strate v. A-1 Contractors, 520 U.S. 438, 451 

(1997) (citing Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987)).  “[W]here tribes 

possess authority to regulate the activities of nonmembers, ‘civil jurisdiction over 

disputes arising out of such activities presumptively lies in the tribal courts.’”  Strate, 520 

U.S. at 451 (citing Iowa Mut., 480 U.S. at 18)).  See also Buster v. Wright, 135 F. 947, 

950 (C.A.8 1905) (noting the tribe’s “inherent” “authority… to prescribe the terms upon 

which noncitizens may transact business within its borders.”).  

1. TJMD Is A Member Of The Tribe 

14. TJMD is a member of the tribe because its sole owner, Virgil White Owl, is 

a member of the Tribe, and because it is a certified Native American Owned Business 

with TERO.  Therefore, DPTS must pursue its claims against TJMD in Fort Berthold 

District Court first. 

15. TJMD is a member of the Tribe because the United States Supreme Court 

has held that the citizenship of a limited partnership for purposes of diversity jurisdiction 

is determined according to the citizenship of its limited and general partners.  Carden v. 

Arkoma Associates, 494 U.S. 185, 195-96 (1990).  Several courts have held that this 

holds true for limited liability partnerships too.  See e.g. Haak Motors LLC v. Arangio, 

670 F. Supp. 2d 430, 432 n.1 (D. Md. 2009); Mudge Rose Guthrie Alexander & Ferdon 
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v. Pickett, 11 F. Supp. 2d 449, 452 (S.D.N.Y. 1998); Reisman v. KPMG Peat Marwick 

LLP, 965 F. Supp. 165, 176 (D. Mass. 1997).  In other words, the citizenship of the 

limited liability partners determines the citizenship of the limited liability partnership for 

jurisdictional purposes. 

16. TJMD is a North Dakota limited liability partnership.  For jurisdictional 

purposes then, the citizenship of TJMD should be determined by the citizenship of its 

limited liability partners.  TJMD’s sole limited liability partner, Virgil White Owl, is 

Native American, is a member of the Three Affiliated Tribes, and lives in New Town, 

North Dakota on the Fort Berthold Indian Reservation.  (White Owl Aff ¶¶ 1, 2 and Ex. 

A, all of which are attached as Exhibit B to the Rowell 4/29/13 Aff.)  Given Mr. White 

Owl’s status as the majority limited liability partner in TJMD, TJMD should be treated as 

a member of the Tribe for jurisdictional purposes. 

17. TJMD should also be treated as a member of the Tribe for jurisdictional 

purposes because it is a certified Native American Owned Business with TERO.  (White 

Owl Aff. ¶¶ 4-5; Exs. B, D, all of which are attached as Exhibit B to the Rowell 4/29/13 

Aff.)  The Tribe allows TERO to exercise its sovereign powers by requiring employers 

working on or near the jurisdictional boundaries of the Three Affiliated Tribes to give 

preference to Indian companies.  (White Owl Aff. Ex. C.)  TJMD is listed as an Indian 

company on the TERO website.  (White Owl Aff. Ex. D.)  The Tribe has essentially 
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licensed TJMD as a Native business.  TERO requires companies to give preference to 

Native American owned businesses.  (White Owl Aff. Ex. C.)3 

2. DPTS Must Exhaust Its Tribal Court Remedies 

18. Where a case is improperly brought in district court, the case will be 

remanded to district court so that the tribal court remedies issues can be resolved.  See 

e.g. Nat’l Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 853-857 

(1985) (remanding to case due to plaintiff’s failure to exhaust tribal court remedies before 

proceeding in district court); Gilette v. Marcellais, 2004 WL 2677268, *4 (D.N.D. 

Nov. 22, 2004) (denying Gillete’s requested relief due to his failure to exhaust his tribal 

court remedies and stating, “[i]t is clear and undisputed that Gillette has not exhausted his 

tribal remedies”). 

19. DPTS has not exhausted its tribal court remedies.  The Fort Berthold 

District Court’s order on DPTS’s motion to dismiss the Fort Berthold Action has not 

issued yet.  Rather than wait for that order and assert counterclaims when the motion is 

resolved, DPTS has tried to circumvent Fort Berthold District Court by wasting this 

Court’s time and rushing into court here, in Mountrail County, asserting duplicative 

claims based on the same contracts.  DPTS’s actions are nonsensical.  DPTS will 

undoubtedly assert its claims against TJMD as counterclaims in the Fort Berthold Action.  

Those claims are identical to the claims DPTS asserts against TJMD in this action.  

                                                 
3 It bears noting that resolution of these and other issues are currently pending before the 
Honorable Bradley J. Jones of Fort Berthold District Court as a part of DPTS’s motion to 
dismiss. 
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Having two parallel cases involving the same facts, circumstances and contracts would 

waste judicial resources and this Court’s and the parties’ time.   

20. This case should be dismissed for lack of jurisdiction and because DPTS 

failed to exhaust its tribal court remedies.  At a minimum, as explained below, this case 

should be transferred to Fort Berthold District Court so that all of the claims between the 

parties may be tried together in a single proceeding. 

B. ALTERNATIVELY, THE COURT SHOULD TRANSFER VENUE OF 
THIS ACTION TO FORT BERTHOLD DISTRICT COURT 

21. Civil actions “must be brought in the county in which the defendant or one 

of the defendants resides at the time of the commencement of the action.”  N.D.C.C. 

§ 28-04-05 (2012).  “An action against a domestic corporation or limited liability 

company must be brought in the county designated in the plaintiff's complaint if such 

corporation or limited liability company transacts business in that county.”  N.D.C.C. 

§ 28-04-04.  However, courts may change venue “[w]hen the county designated . . . in the 

complaint is not the proper county” and “[w]hen the convenience of witnesses and the 

ends of justice would be promoted by the change.”  N.D.C.C. § 28-04-07. 

22. Venue of this case should be transferred to Fort Berthold District Court for 

at least four reasons.  First, there is already a case ongoing between the parties in Fort 

Berthold District Court.  Although DPTS has not yet asserted counterclaims in that 

action, it will presumably do so as soon as the Court rules on DPTS’s motion to dismiss.  

DPTS can assert its claims against TJMD at that time and in that proceeding.  It makes 

sense to have the parties’ claims tried together.   
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23. Second, the events giving rise to the claims in the Complaint took place on 

the Fort Berthold Indian Reservation.  DPTS alleges in its Complaint in this case that 

DPTS “operates a transloading facility in New Town, North Dakota.”  (Compl. ¶ 1.)  

DPTS further alleges that TJMD “performed the physical operations of the transloading 

facility under contract” with DPTS.  (Id. ¶ 2.)  All of the events giving rise to DPTS’s 

causes of action took place on the Fort Berthold Indian Reservation.  Therefore, it makes 

sense for the parties’ claims to be tried there.   

24. Third, it would be more convenient for the witnesses and the ends of justice 

to transfer this case to Fort Berthold District Court.  TJMD is located on the Fort 

Berthold Indian Reservation and, as explained above, the events giving rise to the claims 

in this case took place on the Fort Berthold Indian Reservation.  In addition, the Fort 

Berthold Indian Reservation is located south of and is separate from, Mountrail County.  

It is a sovereign nation.  So, regardless of whether this Court would be able to assert 

jurisdiction over TJMD in a technical sense, venue of this action in Fort Berthold District 

Court makes sense because the witnesses are located there, the events transpired there, 

and the agreements were entered into there.  

25. Fourth, TJMD filed its suit in Fort Berthold District Court first so it should 

be given priority under the “first-to-file” rule.  Although a federal concept, the “first-to-

file” rule provides guidance here.  It provides that the party who files their case first has 

priority over a subsequent filer for purposes of determining appropriate venue of the 

action.  See e.g. Am. Guarantee & Liability Ins. Co. v. U.S. Fidelity & Guar. Co., 668 

F.3d 991, 995 (8th Cir. 2012) (approving application of first-to-file rule); Pressdough of 
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Bismarck, LLC v. A & W Restaurants, Inc., 587 F.Supp.2d 1079, 1087 (D.N.D. 2008) 

(same), Williston Basin Interstate Pipeline Co. v. Sheehan Pipe Line Const. Co., 316 

F.Supp.2d 864, 867 (D.N.D. 2004) (explaining that the “first to file” rule “provides that 

in cases of concurrent jurisdiction the first court in which jurisdiction attaches has 

priority to consider the case” and that “[t]he purpose of this rule is to promote the 

efficient use of judicial resources”).  Here, the “first-to-file” was TJMD. 

26. For all of these reasons, venue of this case is more properly had in Fort 

Berthold District Court. 

CONCLUSION 

27. For all of the above-described reasons, TJMD respectfully requests that its 

motion to dismiss be granted and that DPTS’s Complaint be dismissed for lack of 

jurisdiction and failure to exhaust tribal court remedies.  Alternatively, TJMD 

respectfully requests that venue of this action be transferred to Fort Berthold District 

Court. 

Dated:  April 29, 2013      BRENNA LAW FIRM 
Alicia Brenna, Esq. (N.D. Lic. #06469) 
4031 110th Avenue NW 
Keene, ND 58847 
Telephone: (701) 675-2188 
Facsimile: (701) 675-2189 
Email Address: brennalaw@gmail.com 
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  ANTHONY OSTLUND BAER 

& LOUWAGIE P.A. 
 
By:     s/ Kristin B. Rowell         

 

  Kristin B. Rowell (MN Lic. #331235) 
90 South Seventh Street, Suite 3600 
Minneapolis, MN  55402 
Telephone:  (612) 349-6969 
Facsimile: (612) 349-6996 
Email Address: krowell@aoblaw.com 
 
ATTORNEYS FOR  
DEFENDANT TJMD, LLP 

 

 


