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Pursuant to the Administrative Procedure Act, 5 U.S.C. §§ 701-706 (“APA”), and Fed. R. 

Civ. P. 56 as applied in the APA context, the United States Department of the Interior (“Interior” 

or “Department”), S.M.R. Jewell, Secretary of the Interior (“Secretary”), and Kevin Washburn, 

Assistant Secretary – Indian Affairs (“Assistant Secretary”) (collectively, “United States” or 

“Federal Defendants”), respectfully submit this Memorandum of Points and Authorities in 

support of their Cross-Motion for Summary Judgment and in opposition to Plaintiff’s Motion for 

Summary Judgment. For the reasons set forth below, and based upon the Administrative Record1

INTRODUCTION 

 

of the challenged agency decision, Plaintiff cannot carry its heavy burden to demonstrate that the 

Secretary’s decision to accept the Ione Band of Miwok Indians’ (“Ione Band” or “Tribe”) 

application to have the United States accept land into trust for gaming purposes to further the 

Tribe’s economic development and self-determination goals, is arbitrary, capricious or contrary 

to law under the APA. Thus, the Court should grant the United States’ Cross-Motion for 

Summary Judgment on all of Plaintiff’s claims. 

The “overriding purpose” of the Indian Reorganization Act (“IRA”), 25 U.S.C. §§ 461-

479, “was to establish machinery whereby Indian tribes would be able to assume a greater degree 

of self-government, both politically and economically.” Morton v. Mancari, 417 U.S. 535, 542 

(1974).  The Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701-2721, was enacted to 

promote “tribal economic development, self-sufficiency, and strong tribal governments.” 25 

U.S.C. § 2701(4); § 2702(1).  “[T[ribal business operations are critical to the goals of tribal self-

sufficiency because such enterprises in some cases ‘may be the only means by which a tribe can 

raise revenues.’” Michigan v. Bay Mills Indian Cmty. et al., 134 S. Ct. 2024 (2014), Slip. Op. at 

7 (Sotomayor, J. concurring).  Thus, the acquisition of 228 acres of land near Plymouth, 

California (the “Parcels”)2

                                                 
1  The Administrative Record of the challenged Record of the challenged decision will be cited herein as 
“ARXXXXXX.”  The Supplement to the Administrative Record will be cited herein as SARXXXXXX. 

 for the Ione Band, upon which the Ione Band intends to engage in 

IGRA-authorized gaming, is consistent with and furthers the tribal self-determination goals 

2  A description of the parcels is found in the ROD at AR010054-55. 
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embedded in modern Federal Indian policy.  Consistent with these policy goals, the Department 

recognizes the importance of tribal gaming as an economic driver for native and nearby 

communities, as they endeavor to bring jobs and opportunities to both tribal members and local 

citizens. 

It is against this backdrop that the Department, through a thorough and exhaustive effort, 

evaluated the Ione Band’s application to acquire the Parcels in trust for gaming and decided to 

approve such application.  The Department, after fulfilling the statutory and regulatory 

requirements governing such decision, concluded that the Parcels should be acquired in trust for 

the Ione Band so that it may, like other tribal communities, pursue its self-governance and self-

determination goals.  As the Administrative Record for the decision demonstrates, the 

relationship between the Ione Band and Interior includes significant confusion and inconsistency 

as to the Band’s status as a federally recognized Indian tribe.  Plaintiff, County of Amador 

(“County”), cherry picks actions and statements from this hundred-year Administrative Record 

to extrapolate that the Ione Band was never recognized and thus is prohibited from establishing a 

trust land base upon which to realize governmental gaming and other corollary purposes.  The 

Ione Band’s history, when viewed in its entirety and given the proper consideration, bears out the 

conclusion that Interior’s decision to acquire the Parcels in trust, as well as the determination that 

such property is eligible for gaming, is reasonable and entitled to deference. 

In its zeal to prevent a casino within its borders, the County levels a multi-front assault on 

the Ione Band’s tribal status.  In so doing, the County also attacks Interior’s executive branch 

authority to: (1) correct its own error and confirm the Band’s longstanding federally recognized 

status; (2) exercise its Indian affairs expertise in interpreting ambiguous statutory provisions and 

questions left unanswered by the Supreme Court’s Carcieri decision, pursuant to its delegated 

responsibilities under the IRA and IGRA; and (3) interpret and apply its own regulations.  

Essentially, the County would have this Court deprive the Band of every positive determination 

made by Interior, binding the Band and Interior to every erroneous federal step along the untidy 

path to the decision before the Court.  As will be demonstrated below, the County’s arguments 
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are unavailing and the Secretary’s decision should be upheld as a reasoned and overdue 

fulfillment of Congress’s purposes.  

STATUTORY AND REGULATORY BACKGROUND 

I. The Indian Reorganization Act 

Congress enacted the IRA in 1934 to encourage tribes “to revitalize their self-

government,” to take control of their “business and economic affairs,” and to assure a solid 

territorial base by “put[ting] a halt to the loss of tribal lands through allotment.”  Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 151 (1973).  This “sweeping” legislation, Morton v. 

Mancari, 417 U.S. 535, 542 (1974), manifested a sharp change of direction in federal policy 

toward the Indians.  It replaced the assimilationist policy at the time of the General Allotment 

Act of 1887, 25 U.S.C. § 331 et seq., which had been designed to “put an end to tribal 

organization” and to “dealings with Indians . . . as tribes.” United States v. Celestine, 215 U.S. 

278, 290 (1909).  The IRA thus repudiated the previous land policies, which sought to end tribal 

organization and communal land ownership.  See e.g. 25 U.S.C. § 461 (prohibiting further 

allotment of land); id. at § 462 (extending indefinitely the periods of trust or restrictions on 

alienation of Indian lands); id. at § 464 (prohibiting any transfer of Indian lands except 

exchanges authorized by the Secretary). 

Of particular relevance here, Section 5 of the IRA authorizes the Secretary, “in h[er] 

discretion, to acquire . . . any interest in lands . . . for the purpose of providing land for Indians.” 

Id. at § 465 (“Section 5”).  Section 5 further provides that any such lands “shall be taken in the 

name of the United States in trust for the Indian tribe or individual Indian,” and “shall be exempt 

from State and local taxation.” Id.  In addition, the IRA defines “Indians” in three ways, the first 

of which defines the term to include “all persons of Indian descent who are members of any 

recognized Indian tribe now under Federal jurisdiction,” and further defines “tribe” to mean “any 

Indian tribe, organized band, pueblo, or the Indians residing on one reservation.” Id. at § 479. 

By authorizing new trust acquisitions, Section 5 allows the Secretary to restore or replace 

the lands and related economic opportunities that were lost through allotment and other 

governmental policies. See Mescalero Apache Tribe, 511 U.S. at 151; South Dakota v. U.S. 
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Dep’t of Interior, 423 F.3d 790, 798 (8th Cir. 2005).  The “overriding purpose” of the IRA, 

however, was broader and more prospective than remedying the negative effects of the General 

Allotment Act.  Morton, 417 U.S. at 542.  Congress sought to “establish machinery whereby 

Indian tribes would be able to assume a greater degree of self-government, both politically and 

economically.”  Id.  Congress thus authorized Indian tribes to adopt their own constitutions and 

bylaws, 25 U.S.C. § 476, and to incorporate, 25 U.S.C. § 477.3

 The Secretary has issued regulations governing the implementation of her authority under 

Section 5 to acquire land in trust. See 25 C.F.R. Part 151.  These regulations provide that the 

Secretary may acquire land into trust “[w]hen the Secretary determines that the acquisition of the 

land is necessary to facilitate tribal self-determination, economic development, or Indian 

housing.”  25 C.F.R. § 151.3(a)(3).  Section 151.10 requires the Secretary to notify the state and 

local governments having regulatory jurisdiction over the land to be acquired so that they can 

provide written comments on the potential impacts on jurisdiction, taxes and assessments.  Id.  

The regulations also obligate the Secretary to consider factors such as: the need of the tribe for 

the land; the purposes for which the land will be used; the impact on the state and its political 

subdivisions resulting from the removal of the land from its tax rolls; jurisdictional problems and 

potential conflicts of land use; whether the Bureau of Indian Affairs (“BIA”) is equipped to 

discharge any additional responsibilities resulting from the trust status; and whether the 

acquisition complies with NEPA.  See id. § 151.10(b)-(d), (f)-(h). 

 

II. The Indian Gaming Regulatory Act 

In 1988, Congress enacted IGRA to regulate gaming operations4

                                                 
3 Congress also authorized or required the Secretary to take specified steps to improve the economic and 
social conditions of Indians, including:  25 U.S.C. § 466 (regulations for forestry and livestock grazing); 
id. § 469 (creation of federal Indian-chartered corporations); id. § 470; id. § 472 (preferences to Indians 
for employment in positions relating to Indian affairs). 

 owned by Indian tribes.  

IGRA’s purpose is to “provide a statutory basis for the operation of gaming by Indian tribes as a 

4 Under IGRA, gaming is divided into three classes. Tribes have exclusive authority over “Class I” social 
and traditional games with prizes of minimal value. 25 U.S.C. §§ 2703(6), 2710(a)(1).  Class II gaming, 
which includes bingo and certain “non-banking” card games, see id. § 2703(7)(A)(i), can occur if the state 
allows such gaming for other groups. See id. §§ 2704, 2710(b). Class III gaming, which includes more 
traditional “casino” games, can occur lawfully only pursuant to a tribal-state “compact.” Id. § 2710(d).  
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means of promoting tribal economic development, self-sufficiency, and strong tribal 

governments.”  25 U.S.C. § 2702(1); see Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 

2043 (2014) (Sotomayor, J., concurring) (noting the importance of tribal gaming operations to 

“core governmental functions” especially in light of “the insuperable (and often state-imposed) 

barriers Tribes face in raising revenue through more traditional means”); Cachil Dehe Band of 

Wintun Indians of the Colusa Indian Cmty. v. California, 547 F.3d 962, 966 (9th Cir. 2008); 

Artichoke Joe’s Cal. Grand Casino v. Norton, 353 F.3d 712, 715 (9th Cir. 2003); American 

Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1018 (9th Cir. 2002); Unkeowannulack v. Table 

Mountain Casino, No. CV F 07-1341 AWI DLB, 2007 WL 4210775, at *5 (E.D. Cal. Nov. 28, 

2007); Mechoopda Indian Tribe of Chico Rancheria, Cal. v. Schwarzenegger, No. Civ.S–03–

2327WBS/GGH, 2004 WL 1103021, at *3 (E.D. Cal. Mar. 12, 2004). 

IGRA generally prohibits tribal gaming on lands acquired by the Secretary in trust for the 

benefit of an Indian tribe after October 17, 1988, 25 U.S.C. § 2719(a), unless the acquisition falls 

within the scope of one of the exemptions to the prohibitions, listed at 25 U.S.C. § 2719(a), or 

one of the exemptions listed at 25 U.S.C. § 2719(b).  Lands acquired after October 17, 1988 may 

still be eligible, for example, when they are “lands [that] are taken into trust as part of─(i) a 

settlement of a land claim, (ii) the initial reservation of an Indian tribe acknowledged by the 

Secretary under the Federal acknowledgment process, or (iii) the restoration of lands for an 

Indian tribe that is restored to Federal recognition.”  Id. at § 2719(b)(1)(B).5

                                                                                                                                                             
Regulatory and enforcement oversight of Class III gaming activities is also provided under IGRA by the 
NIGC, which, together with tribes shares regulation over class II gaming.  Id. §§ 2705(a), 2710(d).  
Among other requirements, the governing body of a tribe must also adopt a gaming ordinance, which 
must be approved by the NIGC Chair before Class II or Class III gaming activities may occur on Indian 
lands. 25 U.S.C. § 2710(b)(1)(B) (Class II); 25 U.S.C. § 2710(d)(2)(A) (Class III). 

  Importantly, the 

exceptions “ensur[e] that tribes lacking reservations when IGRA was enacted are not 

disadvantaged relative to more established ones,” City of Roseville v. Norton, 348 F.3d 1020, 

5 Another exception, commonly referred to as a “two-part determination,” involves a determination by the 
Secretary that “a gaming establishment on newly acquired lands would be in the best interest of the Indian 
tribe and its members, and would not be detrimental to the surrounding community.” 25 U.S.C. § 
2719(b)(1)(A). Pursuant to the two-part determination, the Governor of the State where the gaming will 
occur must concur in the Secretary’s determination, however, for it to be operative. Id. 
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1030 (D.C. Cir. 2003), and provide “some sense of parity between tribes that had been disbanded 

and those that had not.” City of Roseville v. Norton, 219 F. Supp. 2d 130, 161 (D.D.C. 2002).  

The relevant IGRA exception at issue here is land taken into trust as part of “the 

restoration of lands for an Indian tribe that is restored to Federal recognition.” 25 U.S.C. § 

2719(b)(1)(B)(iii) (“Restored Exception”). By falling within the scope of IGRA’s Restored 

Exception, the Parcels need not be further evaluated under the two-part determination exception. 

See City of Roseville v. Norton, 348 F.3d 1020, 1023 (D.C. Cir. 2003) (no requirement to 

consider the two-part determination criteria when the acquisition fell within the scope of the 

Restored Exception). 

On May 20, 2008, the Bureau of Indian Affairs published regulations implementing 

Section 20 of IGRA. Gaming on Trust Lands Acquired After October 17, 1988, 73 Fed. Reg. 

29,354 (May 20, 2008) (codified at 25 C.F.R. Part 292) (“Part 292” regulations). The regulations 

became effective August 25, 2008. 73 Fed. Reg. 35,579-02 (June 24, 2008). 

In adopting regulations to implement IGRA, the Department included among its 

regulatory framework a provision (“grandfathering provision”) that left intact prior gaming 

eligibility determinations despite the enactment of new regulations that could be inconsistent 

with those prior determinations. 25 C.F.R. § 292.26.  The grandfathering provision was 

applicable to both final agency decisions issued prior to the adoption of the regulations, 25 

C.F.R. § 292.26(a), as well as to opinions prepared by either the Office of General Counsel at the 

National Indian Gaming Commission (“NIGC”) or Interior’s Office of the Solicitor (“Solicitor’s 

Office”) concerning the gaming eligibility of lands for which no final agency decision had yet 

been issued, id. at § 292.26(b).  For such latter determinations, Interior reserved the “full 

discretion to qualify, withdraw or modify such opinions” prior to the issuance of a final agency 

decision. Id. 
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FACTUAL BACKGROUND 

Federal Defendants submit this background statement in support of their Motion for 

Summary Judgment based on the Administrative Record of the challenged agency decision.6

I. Brief History of the Ione Band 

 

The Ione Band of Miwok Indians descend from a geographically and linguistically 

diverse group of Miwok and Nisenan Indians that have historically inhabited large portions of 

Central California, spanning from the Pacific Ocean to the Sierra Nevada foothills. AR010107; 

AR001418-24.  Three separate treaties (E, F, and J) were negotiated to reserve land in and 

around Amador County, California, for the Indian tribes residing there. AR010107 (discussing 

Treaty J); AR001430-33; AR008398. However, while these treaties were negotiated and signed, 

they were never ratified by Congress.7

                                                 
6 The text of Local Rule 260 envisions that statements of material facts should include  such things as 
affidavits, depositions, interrogatory answers.  Affidavits and the like, however, are not generally 
permissible in an action under the Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et seq. 
review.era As a result, Federal Defendants’ anchor their fact statement in the Administrative Record.. 

  Early in the Twentieth Century, however, Congress 

appropriated funds and directed Interior to remedy landlessness and homelessness among 

California Indians. AR010107; AR003757-58.  As part of this effort, in 1905, BIA Special Agent 

C.E. Kelsey conducted a census of California Indians and identified 36 landless Ione Indians in 

Amador County. AR010107; AR003776.  Then, in 1915, BIA Special Agent John Terrell 

conducted a census of California Indians located in “Ione and the vicinity” in Amador County 

7  See Cohen’s Handbook of Fed. Indian Law at  § 1.03[5]) 58-59, (2012):  
 

The discovery of gold in California transformed the non-Indian migration westward into a 
stampede. As a newly admitted state, California had the common problem of making land available for 
rapid settlement. As a result, Congress appropriated $25,000 and dispatched commissioners to obtain the 
lands of California Indians by treaty. In 1851, federal agents negotiated many treaties with California 
tribes, each providing for the surrender of native land holdings in return for small plots of land elsewhere. 
The treaties also contained stipulations subjecting the Indian tribes to state law.  

When the terms of these agreements became known, the California state legislature formally 
protested assignment of any new lands to Indians. Consequently, the United States Senate rejected the 
treaties on July 8, 1852. The Indian tribes, however, had already begun performance of their part of the 
agreement. Urged by government officials to anticipate Senate approval, they had started the journey to 
the proposed reservations. The tribes had surrendered their homes with no place to go. The federal 
government showed little willingness to take action, and the tribes became landless. Eventually several 
small reservations were created for the use of the California Indians. 
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and identified a band of 101 Ione Indians. AR010107; AR000073.  Thereafter, agent Terrell 

commenced what would be a 20-year effort to acquire a 40-acre parcel of land in Amador 

County in trust for the Ione Band. AR010107-08; see also AR000068-AR000506 (reflecting the 

Department’s contemplation of and efforts to acquire land in trust for the Ione Band between 

1915 and 1941).  While Interior succeeded in acquiring homelands for the Jackson and Buena 

Vista Tribes within Amador County, its similar efforts to acquire the forty-acre home base of the 

Ione Band were repeatedly foiled by title complications. AR010108; see generally AR000161-

AR000506 (addressing title issues with the property).  

In 1972, the Ione Band successfully quieted title to the 40-acre tract of land, AR010110; 

AR000535-36, and in response to a request from the Band, then Commissioner of Indian Affairs 

Louis Bruce confirmed that the Secretary had the authority to acquire the 40-acre parcel in trust 

for them under Section 5 of the IRA (25 U.S.C. § 465). AR010110; AR000533-34. 

Commissioner Bruce concluded, id., that the IRA extended to the Band because Federal 

recognition was extended to them at the time the trust acquisition of the 40-acre parcel was first 

contemplated, and because they had not voted to reject the IRA pursuant to a separate IRA 

provision, 25 U.S.C. § 478, which directed the Secretary to hold elections at Indian reservations 

in the two years following the IRA’s enactment to allow adult Indians residing there to vote to 

opt out of the statute’s provisions.8

Finally, in an effort to clarify the relationship between the United States and the Ione 

Band, in 1994 then Assistant Secretary – Indian Affairs Ada Deer reaffirmed Commissioner 

  Commissioner Bruce directed the BIA to verify clear title to 

the 40-acre tract such that it could be accepted into federal trust and to initiate the requisite steps 

under the IRA to call an election for the Band to allow it to reorganize its tribal government 

pursuant to the IRA (25 U.S.C. § 476). AR010110; AR000534.  Despite Commissioner Bruce’s 

decision, his instructions were not carried out and a twenty-two year period of de facto 

termination of the Band ensued. AR010109. 

                                                 
8 This provision directed the Secretary, within one year from the date of the IRA’s enactment, to hold 
elections at Indian reservations to provide the adult Indians residing there the opportunity to vote to opt 
out of the IRA. 25 U.S.C. § 478.  Congress extended the timeframe to June 18, 1936. 49 Stat. 378 (1935).   
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Bruce’s 1972 determination concerning the federally recognized status of the Band, and again 

authorized acceptance of the 40-acre parcel into trust. AR001056; AR010102. In a follow-up to 

her initial letter memorializing the Band’s reaffirmed status, Assistant Secretary Deer 

subsequently advised the Band to investigate different land for trust acquisition in light of the 

continuing title issues plaguing the 40-acre tract. AR001126.  The Band was included on the 

Secretary’s 1995 Federal Register list of recognized tribes, 60 Fed. Reg. 9250, 9252 (Feb. 16, 

1995), and has appeared on every list thereafter. E.g., 79 Fed. Reg. 4748, 4750 (Jan. 29, 2014).   

II. The Band’s Application to Have the Parcels Acquired in Trust 

In November 2005, the Ione Band submitted a fee-to-trust application to the BIA 

requesting that the Department accept trust title to 228.04 acres of land in Amador County, 

California. AR002751. The Parcels, which would be the first taken in trust for the Band, are 

located in the northwest part of Amador County, approximately 35 miles east of Sacramento and 

17 miles south of the City of Placerville. AR010054. 

A. Interior’s Gaming Eligibility Determination 

The Band’s application set forth its intent, inter alia, to develop a Class III gaming 

facility, hotel, parking facilities, fire station, and wastewater treatment plant on the Parcels. 

AR010054, AR002752; AR002758-59.  The Tribe also sought an opinion, initially from the 

NIGC on September 20, 2004, on whether the Parcels would qualify as “Indian lands” on which 

gaming can be conducted consistent with IGRA if acquired in trust. AR010101; AR001401.  The 

NIGC deferred to the Solicitor’s Office on the gaming eligibility determination, consistent with a 

May 2006 Memorandum of Agreement between the Solicitor’s Office and NIGC that delegated 

such determinations to the Solicitor’s Office when one is requested as part of a pending fee-to-

trust application. AR004505.   

On September 19, 2006, then Associate Solicitor Carl Artman concluded that the Parcels 

would be eligible for gaming under IGRA, as they qualified for IGRA’s Restored Exception. 

AR010101; AR005071-75.  Associate Solicitor Artman’s opinion evaluated the significance of 

Commissioner Bruce’s determination that the actions taken in the early Twentieth Century to 

secure a trust land base for the Ione Band reflected the Department’s recognition of the Band’s 
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tribal status, the Department’s failure to implement such decision and acquire land, and Assistant 

Secretary Deer’s reaffirmation of the Band’s prior recognition of the Band, to conclude that the 

Band was a “restored tribe” for IGRA’s Restored Exception purposes. AR010101-102; 

AR005072-75.  In opining on whether the Parcels constituted “restored lands” under IGRA’s 

Restored Exception, Associate Solicitor Artman, applying the legal precedent governing such 

analysis at the time, considered whether the Band had historic and modern connections with the 

Parcels, and also whether there was a reasonable temporal connection between the date the Band 

was restored to federal recognition and the date the land is acquired. AR010102; AR005074.  

Associate Solicitor Artman concluded that due to the Parcels’ proximity to a burial site and the 

location where some of the Band’s ancestors signed a treaty with the United States, the Band had 

significant historic connections to the property. AR010102; AR005074.  He further concluded 

that because the Band used facilities in the City of Plymouth and that some of the Band’s 

members lived in the area, the Band could also establish modern connections to the Parcels. 

AR010102; AR005074-75.  Associate Solicitor Artman further concluded that, given the unique 

circumstances of the Ione Band’s history, the Band’s reaffirmation in 1994 was reasonably 

temporal to the contemplated acquisition of the Parcels. AR010102; AR005075.  Thus, Associate 

Solicitor Artman concluded, the Parcels proposed for trust acquisition would qualify for IGRA’s 

Restored Exception. AR010102; AR005075.  On September 26, 2006, the Artman opinion was 

adopted as the Department’s position on the question of whether the lands would qualify as 

“Indian lands” within the meaning of IGRA through concurrence of then Associate Deputy 

Secretary James Cason.  (“2006 Indian Lands Determination”). AR005094.  

In 2009, then Solicitor David Bernhardt purported to reverse and withdraw the Indian 

Lands Determination, but Solicitor Bernhardt’s actions did not result in this outcome. 

AR008821-24.  In 2011, current Solicitor Hilary Tompkins evaluated former Solicitor 

Bernhardt’s circulation of a draft legal opinion to NIGC and the issuance of a memorandum to 

Acting Deputy Assistant Secretary George Skibine, and concluded that neither action had the 

legal effect of withdrawing or reversing the 2006 Indian Lands Determination or the conclusions 

reached therein. AR008823-25.  Solicitor Tompkins then withdrew the memorandum to Mr. 
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Skibine, declined to issue former Solicitor Bernhardt’s draft legal opinion, and reaffirmed 

Associate Solicitor Artman’s conclusion, which the Office of the Secretary had adopted, that the 

Ione Band qualifies as a restored tribe and the Parcels qualify as restored lands within the 

meaning of IGRA. Id. 

B. Interior’s Review of the Part 151 Factors 

As discussed above, the Secretary’s IRA authority to acquire land in trust is implemented 

through Interior’s regulations found at 25 C.F.R. Part 151 (“Part 151”). Section 151.3(a) of these 

regulations sets forth the Secretary’s overarching land acquisition policy, and here Interior 

determined the acquisition of the Parcels complied with such policy as it is “necessary to 

facilitate tribal self-determination and economic development.” AR010102.  As discussed in 

more detail below, the Part 151 regulations state a general policy regarding trust acquisitions and 

specify particular factors that guide the Secretary’s review of land acquisition requests.  Here, the 

Administrative Record amply demonstrates that the Secretary satisfied the regulatory 

requirements and fully considered the required criteria.  See AR010103-13; AR009996-010030 

(evaluating application under the factors set forth at 25 C.F.R. §§ 151.10 and 151.11).9

III. The Challenged Record of Decision 

 

 On May 24, 2012, then Acting Assistant Secretary of Indian Affairs, Donald E. 

Laverdure, issued a Record of Decision (“ROD”) accepting the Band’s application for trust 

acquisition of the Parcels pursuant to Section 5 of the IRA, 25 U.S.C. § 465, AR010049-

AR010116, and published notice of such decision in the Federal Register on May 30, 2012. 77 

Fed. Reg. 31,871.  

The ROD includes an analysis of the Ione Band as having been “under Federal 

jurisdiction” in 1934, consistent with the Supreme Court’s Carcieri decision. AR010103-112.  It 

also adopts the 2006 Indian Lands Determination’s conclusion that once in trust, the Parcels 

                                                 
9 Although the County does not contend otherwise, the Secretary fully complied with the requirements of 
the National Environmental Policy Act, 42 U.S.C. §§ 4321-4370 and related regulations at 40 C.F.R. §§ 
1500-1508. See, e.g., AR012403-55 (Draft Environmental Impact Statement); AR015542-99 (Final 
Environmental Impact Statement); AR010058-64.. 

Case 2:12-cv-01710-TLN-CKD   Document 84-1   Filed 07/10/14   Page 20 of 59



 

Federal Defendants’ Memorandum in Support of Cross-Motion for Summary Judgment and in Opposition 
to Plaintiff’s Motion for Summary Judgment (Case: 2:12-cv-01710) 12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

would be eligible for gaming under IGRA’s Restored Exception.  In so doing, the ROD utilized a 

provision of the Part 292 regulations, 25 C.F.R.§ 292.26(b), permitting Interior to “grandfather” 

opinions issued prior to the promulgation of the Part 292 regulations. AR010100-102. 

The action to be implemented through the ROD is the proposed action and preferred 

alternative (identified as Alternative A in the FEIS). AR010113-16.  The ROD describes the 

anticipated tribal self-sufficiency and self-determination benefits of the alternative to include the 

“[e]stablishment of a land base for the Tribe, from which it can operate its tribal government and 

provide a variety of health, housing, education, social, cultural and other programs and services 

for its members, provide employment opportunities for its members, and promote a sense of 

community and political cohesion.”  AR10114-115. 

SUMMARY JUDGMENT IN THE APA CONTEXT 

Summary judgment is appropriate in cases, like the present matter, which involve judicial 

review of administrative action where review is based upon an administrative record. Karuk 

Tribe of Cal.v. U.S. Forest Service, 681 F.3d 1006, 1017 (9th Cir. 2012).  The court’s role in 

considering summary judgment in this context is not to find facts, but instead “to determine 

whether or not as a matter of law the evidence in the administrative record permitted the agency 

to make the decision it did.” Occidental Eng’g Co. v. I.N.S., 753 F.2d 766, 769 (9th Cir. 1985). 

See also Ranchers Cattlemen Action Legal Fund United Stockgrowers of America v. U.S. Dep’t 

of Agric., 499 F.3d 1108, 1115 (9th Cir. 2007); San Luis & Delta-Mendota Water Auth. v. 

Salazar, 760 F.Supp.2d 855, 868 (E.D. Cal. 2010) (describing summary judgment as a 

mechanism for determining whether agency action is supported by the administrative record and 

otherwise consistent with the APA review standard).  Hence, it is the APA standard and not the 

summary judgment standard that applies here even though the agency moves under Fed. R. Civ. 

P. 56 for summary affirmation based upon the administrative record.   

STANDARD AND SCOPE OF REVIEW UNDER THE APA 

Plaintiff seeks judicial review of the ROD under the APA. Section 706(2)(A) of the APA 

provides that a court may set aside agency action only where it finds the action “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with the law.” 5 U.S.C. 
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§706(2)(A); see also Save the Peaks Coal. v. U.S. Forest Serv., 669 F.3d 1025, 1035 (9th Cir. 

2012). This standard is “highly deferential, presuming the agency action to be valid and 

affirming the agency action if a reasonable basis exists for its decision.” Ranchers Cattlemen 

Action Legal Fund, 499 F.3d at 1115 (quoting Indep. Acceptance Co. v. California, 204 F.3d 

1247, 1251 (9th Cir. 2000)). A court should be particularly deferential to an agency’s decision 

when “the challenged decision implicates substantial agency expertise.” Mt. Graham Red 

Squirrel v. Espy, 986 F.2d 1568, 1571 (9th Cir. 1993); Lands Council v. McNair, 537 F.3d 981, 

987 (9th Cir. 2008) (en banc) (abrogated on other grounds); Envtl. Def. Ctr., Inc. v. EPA, 344 

F.3d 832, 869 (9th Cir. 2003); see Geier v. American Honda Motor Co., 529 U.S. 861, 883 

(2000). “Even when an agency explains its decision with ‘less than ideal clarity,’” a court “will 

not upset the decision on that account ‘if the agency’s path may reasonably be discerned.’” 

Alaska Dep't of Envtl. Conservation v. Environmental Protection Agency, 540 U.S. 461, 497 

(2004) (quoting Bowman Transp., Inc. v. Ark.-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)). 

Thus, “[t]he ultimate standard of review is a narrow one. The court is not empowered to 

substitute its judgment for that of the agency.” Citizens to Preserve Overton Park v. Volpe, 401 

U.S. 402, 416 (1971); see also Davis v. U.S. E.P.A., 348 F.3d 772, 781 (9th Cir. 2003) (citing 

Arizona v. Thomas, 824 F.2d 745, 748 (9th Cir. 1987)). 

The Court reviews the Agency’s interpretation of a statute it administers under the 

familiar two-step framework established by the Supreme Court in Chevron, USA, Inc. v. Natural 

Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). Chevron requires that this Court 

consider “whether Congress has directly spoken to the precise question at issue[;]”if so, that is 

the end of the inquiry, and the Court must apply the plain terms of the statute. 467 U.S. at 842-

43.  If, however, this Court finds that Congress has not directly spoken to the precise question at 

issue, the Court must determine whether the Agency “based [its interpretation] on a permissible 

construction of the statute.” Id. at 843. To uphold Interior’s interpretation of the phrase “under 

Federal jurisdiction” in the IRA, and “restored tribe” in the IGRA, as well as its interpretation of 

its grandfathering authority under its own regulations, the Court need not find that Interior’s 

interpretations are the only permissible constructions, or even the reading the Court would have 
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reached, but only that Interior’s interpretations are reasonable. Chevron, 467 U.S. at 843 n.11; 

Chem. Mfrs. Ass’n v. NRDC, 470 U.S. 116, 125 (1985). 

Agency interpretations of their own implementing regulations are often accorded 

heightened deference and are controlling unless clearly erroneous or inconsistent with the 

relevant regulation. Auer v. Robbins, 519 U.S. 452, 461 (1997); Udall v. Tallman, 380 U.S. 1, 16 

(1965); Lyng v. Payne, 476 U.S. 926, 939 (1986) (agency’s construction of its own regulations is 

entitled to substantial deference); EPA v. Nat’l Crushed Stone Ass’n, 449 U.S. 64, 83 (1980); see 

also Home Builders Ass’n of Northern Cal. v. U.S. Fish and Wildlife Service, 616 F.3d 983, 991 

(9th Cir. 2010); Wickland Oil Terminals v. Asarco, 792 F.2d 887, 891-92 (9th Cir. 1986) (“[w]e 

must accord very great deference to an agency’s interpretation of its regulations”). For the same 

reasons, a reviewing court should accord deference to agency interpretation and implementation 

of statutes the agency is charged with administering. Chevron, 467 U.S. at 844; see also Nat’l 

Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967 (2005); Barnhart v. Walton, 

535 U.S. 212 (2002); United States v. Mead Corp., 533 U.S. 218 (2001); Christensen v. Harris 

County, 529 U.S. 576 (2000); see also Skidmore v. Swift, 323 U.S. 134, 139 (1944) (noting 

deference due agencies based on their “specialized experience and broader investigations and 

information”). 

Ultimately, the reviewing court’s task is to determine “whether the [agency’s] decision 

was based on a consideration of the relevant factors and whether there has been a clear error of 

judgment.” Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989); Nat’l Ass’n of 

Home Builders v. Norton, 340 F.3d 835, 841 (9th Cir. 2003). Because the Interior Department 

administers Section 5 of the IRA, the Secretary’s decision to approve the Tribe’s trust 

application is entitled to substantial deference. Chevron, 467 U.S. at 844. 

The scope of review under the APA is well-established.  Judicial review of agency 

decision-making is limited to review of the administrative record. “In making the foregoing 

determinations, the court shall review the whole record or those parts of it cited by a party.” 5 

U.S.C. § 706. Camp v. Pitts, 411 U.S. 138, 142 (1973); Overton Park, 401 U.S. at 420; Cronin v. 

U.S. Dept. of Agric., 919 F.2d 439, 444 (7th Cir. 1990)(district court should confine review to 
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whether the agency’s decision is based upon relevant factors and supported by evidence in 

administrative record, much as court of appeals reviews a district court decision.).  In Florida 

Power & Light Co. v. Lorion, 470 U.S. 729 (1985), the Supreme Court emphasized that when 

reviewing administrative decisions,  
[T]he focal point for judicial review should be the administrative record already in 
existence, not some new record made initially in the reviewing court.”  The task of the 
reviewing court is to apply the appropriate APA standard of review, 5 U.S.C. § 706, to 
the agency decision based on the record the agency presents to the reviewing court.  

Id. at 743-744 (quoting Camp, 411 U.S. at 142). However, “if the reviewing court simply cannot 

evaluate the challenged agency action on the basis of the record before it, the proper course, 

except in rare circumstances, is to remand to the agency for additional investigation or 

explanation.” Florida Power & Light, 470 U.S. at 744.  

ARGUMENT 
I. The Secretary’s Legal Interpretation of the First Definition of “Indian” in Section 

19 of the IRA is Consistent with the Supreme Court’s Decision in Carcieri v. Salazar 
and is Entitled to Deference. 

Section 5 of the IRA permits the Secretary, in her discretion, to acquire land in trust for the 

Ione Band.  The Carcieri v. Salazar decision, discussed below, does not limit the Secretary’s 

authority with respect to the Band and thus, the Secretary’s decision to acquire the Parcels in 

trust should be upheld.  The County’s contentions regarding the Band’s status and its 

mischaracterization of the course of dealings between the Band and the Federal Government are 

wrong and should be rejected. 

A. The Secretary’s Interpretation and Application of the Ambiguous Statutory 
Phrase “under Federal jurisdiction” is Reasonable and Entitled to Deference 

1. The Carcieri v. Salazar Decision 

In February 2009, the Supreme Court issued its decision in Carcieri v. Salazar, 555 U.S. 

379, which involved a challenge to Interior’s decision to accept land into trust for the benefit of 

the Narragansett Tribe, id. at 384.  The Court interpreted the word “now,” in the phrase 
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“recognized Indian tribe now under Federal jurisdiction” in the first definition10

In his concurrence, Justice Breyer addressed the relationship between these two terms, 

noting that the word “now” in the IRA modifies “under Federal jurisdiction” not “recognition,” 

and concluded that the IRA “imposes no time limit upon recognition.”  Id. at 397-98.  Moreover, 

Justice Breyer noted that “a tribe may have been ‘under Federal jurisdiction’ in 1934 even 

though the Federal Government did not believe so at the time.”  Id. at 397. 

 of Indian in 

Section 19 to mean “under federal jurisdiction in 1934,” when the IRA was enacted. Id. at 395.  

The majority did not elaborate on how a tribe might demonstrate that it “was under federal 

jurisdiction” at the time of the IRA’s enactment because it concluded that the parties in effect 

had conceded that the Narragansett Tribe was not under federal jurisdiction in 1934. Id.  Nor did 

the majority address the term, “any recognized Indian tribe” that precedes the term “under 

Federal jurisdiction” in the IRA definition of “Indian.” 

In short, Carcieri requires that for any “recognized Indian tribe” applying to have land 

taken into trust for it under the first definition of “Indian” in the IRA, 25 U.S.C. § 479, the 

Secretary must determine that such tribe was “under Federal jurisdiction” in 1934.  Because the 

term “now” in the IRA does not modify the term “recognized Indian tribe,” however, there is no 

requirement that a tribe prove that it was a “recognized” tribe in 1934.  Indeed, “a tribe may have 

been ‘under Federal jurisdiction’ in 1934 even though the Federal Government did not” 

recognize it “at the time.” Id. at 397 (Breyer, J.).  Accordingly, if an applicant Indian tribe, like 

the Ione Band, is federally recognized today, and was “under Federal jurisdiction” in 1934, the 

Secretary has authority to acquire land in trust for it under Section 5 of the IRA.  

2. The IRA Does Not Define the Phrase “under Federal jurisdiction” and the 
Secretary’s Interpretation of that Phrase is Reasonable and Entitled to 
Deference 

“Although the Supreme Court’s Carcieri decision clarified the temporal requirement that 

the Secretary may only acquire lands into trust for the benefit of Indians who are members of 

                                                 
10 The IRA also includes within its definition of “Indian” “all persons who are descendants of such 
members who were, on June 1, 1934, residing within the present boundaries of any Indian reservation,” 
and “all other persons of one-half or more Indian blood.”  25 U.S.C. § 479. 
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tribes that were ‘under Federal jurisdiction’ in 1934, Carcieri also left several relevant questions 

unanswered. The first and most pressing question left open by Carcieri is what it means to have 

been ‘under Federal jurisdiction’ in 1934.” Stand Up for California! v. U.S. Dept. of Interior, 

919 F. Supp.2d 51, 66 (D.D.C. 2013).  Hence, post-Carcieri, Interior, as the agency delegated 

principal and broad authority over Indian affairs, see 25 U.S.C. §§ 2, 9, 43 U.S.C. § 1457, had to 

apply its experience and expertise to this “most pressing question” in order for the Secretary to 

continue carrying out her delegated authority under Section 5 of the IRA. AR010103. 

The text of the IRA does not define the phrase “under Federal jurisdiction,” nor does the 

legislative history clarify the meaning of the phrase. AR010103.  In exercising her delegated 

authority to interpret and implement the IRA, the Secretary applied the canons of construction 

applicable in Federal Indian law, which reflect the unique relationship between Indian tribes and 

the United States, and guide the interpretation of ambiguities in statutes. Id.  Under these 

interpretive canons, statutes enacted for the benefit of Indians are to be given liberal construction 

with any ambiguities resolved in their favor. Id. 

The Secretary then determined, after having given close consideration to the text of the 

IRA, its remedial purposes, the totality of its legislative history, early Departmental practices, 

and the Carcieri decision itself, that the evaluation of whether a tribe was “under Federal 

jurisdiction” in 1934 entails a two-part inquiry. AR010105.  

The first part of the inquiry evaluates whether there is a sufficient showing in the tribe’s 

history, at or before 1934, that it was under federal jurisdiction. This means, whether the United 

States had, in 1934 or at some point in the tribe’s history prior to 1934, taken an action or series 

of actions – through a course of dealings or other relevant acts for, or on behalf of, the tribe or in 

some instance tribal members – that are sufficient to establish, or that reflect, federal obligations, 

duties, responsibility for, or authority over, the tribe by the Federal Government. Id.  Some 

federal actions may, in and of themselves, demonstrate that a tribe was at some identifiable point 

or period in its history, under federal jurisdiction. Id.  In other cases, a variety of actions, when 

viewed in their totality, may demonstrate that a tribe was under federal jurisdiction. Id.  Once 
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having established that the tribe was under federal jurisdiction in or before 1934, the second part 

of the inquiry addresses whether the tribe’s jurisdictional status remained intact in 1934. Id. 

This two-part inquiry for interpreting and implementing the Supreme Court’s Carcieri 

decision is entitled to Chevron deference, as is the application of the two-part inquiry to the Ione 

Band. See United States v. Mead Corp., 533 U.S. 218, 229 (2001) (Chevron deference 

appropriate whenever an agency acts pursuant to an express or implicit delegation of authority 

from Congress to address an ambiguity or fill a space in the statute); Miranda Alvarado v. 

Gonzales, 449 F.3d 915, 922 (9th Cir. 2006) (explaining that “the precedential value of an 

agency action [i]s the essential factor in determining whether Chevron deference is appropriate.” 

In other words, “Chevron deference is appropriate when the [agency] intended to issue an 

interpretation of a statute it enforces.” Id. (internal quotations and citation omitted).11

In articulating the two-part inquiry, the Secretary carefully construed the ambiguous 

statutory phrase “under Federal jurisdiction” in a manner that relied on Interior’s expertise and 

was consistent with its past practices and policies.

  

12

                                                 
11  At the very least, Interior’s interpretation should be accorded Skidmore respect.  See, e.g., Stand Up for 
California! 919 F. Supp. 2d at 69-70 (extending Skidmore “respect” to Interior’s interpretation and 
application of Carcieri in determining to accept a California Tribe’s application to have land acquired 
into trust for gaming purposes).  

  The Secretary’s inclusion of such 

interpretation, issued as part of the ROD, reflects the Secretary’s careful consideration of 

relevant legal precedents, federal policies, and canons of statutory construction. AR010103-105.  

The Secretary had to interpret this phrase in order to continue exercising her delegated IRA 

authority to acquire land for Indian tribes generally, as well as for the Ione Band. The County 

cannot overcome Interior’s considered application of its expertise to the meaning and application 

of “under Federal jurisdiction,” questions left unanswered by the Supreme Court’s Carcieri 

decision and thus left to the Department to answer. In order to fulfill her responsibilities under 

 
12 The Secretary’s interpretation of “under Federal jurisdiction” and the two-party inquiry applied to the 
Ione Band in the ROD has since been incorporated into a formal legal opinion issued by the Department, 
making it binding legal precedent for the Department. See The Meaning of “Under Federal Jurisdiction” 
for Purposes of the Indian Reorganization Act, M-37029 (Mar. 12, 2014) available at 
http://www.doi.gov/solicitor/opinions/M-37029.pdf.       
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the IRA, the Secretary had to fill the definitional gap left by Congress and the Supreme Court in 

Section 5 of the IRA.  Accordingly, deference is due to the Secretary’s well-reasoned 

interpretation of the phrase “under Federal jurisdiction.” 

II. The Secretary’s Determination that the Ione Band was “under Federal jurisdiction” 
in 1934 is Correct and Should be Upheld 

The Secretary’s application of the two-part Carcieri inquiry to the Ione Band was made 

after considering the relevant documents in the Administrative Record, including all documents 

submitted by the Tribe and all documents submitted by interested parties, including Plaintiff 

County.  The ROD and the Administrative Record supporting it also reflect that Interior engaged 

in an independent evaluation of the factual and historical evidence of actions, or a series of 

actions, constituting evidence that the Tribe was under federal jurisdiction in 1934.  Ultimately, 

the Secretary concluded that the course of dealings between the United States and the Ione Band 

prior to 1934, which included treaty relations and a vigorous effort over multiple decades to 

acquire land in trust for the Ione Band, reflected that the Band was under federal jurisdiction in 

1934, and that such status remained intact in 1934. AR010109-111. 

A. The ROD Correctly Concludes that the Ione Band was Under Federal 
Jurisdiction Before 1934 

Pursuant to step one of the two-part inquiry, the Secretary reasonably concluded that the 

Ione Band was under federal jurisdiction prior to 1934.  The Secretary first discussed the Ione 

Band’s treaty relations with the United States in 1851, stating that “[t]he Band is a successor in 

interest to the signatories of Treaty J, one of 18 unratified treaties negotiated by the Federal 

Government with California Indians in the mid-1800s.” AR010107. See also AR001430-433 

(discussing the negotiation and signing of Treaties J, E, and F, and the ramifications of 

Congress’s failure to ratify them). 

The Secretary then discusses Interior’s efforts to secure a reservation for the Ione Band, 

beginning as early as 1906, when C. E. Kelsey, special agent to the Commissioner of Indian 

Affairs, traveled throughout California on the Commissioner’s behalf, documenting the 

conditions of Indians residing there. AR010107; AR003757-773.  Agent Kelsey’s research was 

mandated by Congress, which had directed the Commissioner to evaluate the conditions of 
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California Indians and “to report to Congress . . . some plan to improve the same.” AR010107.  

In his report, Kelsey enumerated 36 Ione Indians in Amador County as needing land. Id.   

The Secretary next discussed the extensive efforts of Special Indian Agent John Terrell to 

complete the trust acquisition of the 40-acre parcel where the Ione Band had been residing. Id. 

Agent Terrell prepared a “Census of Ione and the Vicinity Indians,” enumerating 101 Indians. Id. 

That census identified Captain Charlie Maximo as the “recently elected Chief of the Band.” 

AR000073.  The Secretary further discussed, AR010108, a May 2, 1916 letter from the Acting 

Assistant Commissioner to the Secretary of the Interior, which is unequivocal in its 

determination to the acquire the 40-acre parcel for the Ione Indians as a Band, describing the 

tract for purchase as “the ancient village site of these Indians” designated as “the Ione Band.” 

AR00153-54.  This letter was followed by the May 4, 1916 Memorandum of the Chief of 

Interior’s Land Division seeking authority for the expenditure of $2,000 for “the purchase of 40 

acres in Amador County, California . . . for the use of 101 homeless California Indians 

designated as the Ione Band.” See AR0101018 (discussing expenditure); AR00156.  That 

authority was granted by the Assistant Secretary on May 18, 1916, and the authorization 

approving the expenditure of $2,000 of Department appropriations to acquire the property again 

describes the contemplated 40-acre parcel purchase as being for the same Indians, “designated as 

the Ione Band.” (emphasis added). AR000160.  

Immediately after Interior approved the acquisition of the 40-acre parcel and the 

expenditure of $2,000 to complete the purchase in 1918, title issues arose preventing the 

acquisition from being completed. AR010108-109.  These title issues persisted for nearly two 

decades, despite the best efforts of Agent Terrell and other Interior employees to clear title and 

acquire the property throughout the period. Id.  Through a series of exchanged correspondence, 

Interior officials even consulted with representatives of Amador County in 1933 to identify a 

solution to completing the acquisition. AR010109.  After this consultation did not produce the 

desired result, representatives of the Ione Band petitioned the Federal Government once again in 

1941 asking that it complete the trust acquisition. Id.  In a briefing to the Commissioner of Indian 

Affairs regarding the petition, the Chief Clerk of the Sacramento Indian Agency discussed the 
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Department’s efforts, over several decades and including in 1935, to acquire the 40-acre parcel in 

trust for the Ione Band. Id.; AR000506-507.   

The treaty relations engaged in by the ancestors of members of the Ione Band, and the 

decades-long effort by Interior to acquire the 40-acre parcel in trust for the Band, demonstrate 

that the Band was under federal jurisdiction as early as 1851, and most certainly by 1906, when 

the efforts to acquire land in trust for them began.  Agent Kelsey’s research concerning the 

conditions faced by California Indians stemmed from the Congressional mandate to identify 

California Indians in need of land and other federal assistance, and the Band was so identified.  

Thereafter, Agent Terrell undertook a multi-year effort to secure Interior’s approval to both 

acquire the property in trust as well as to expend $2,000 of Department appropriations to 

purchase the property.  These actions reflect the Federal government’s acknowledgment of its 

obligations to and responsibility for the Ione Band, evidencing that the Band was under the 

jurisdiction of the Federal Government. Interior took several significant steps in furtherance of 

its obligation to the Band, including making the decision to acquire the property and hold it in 

trust for their benefit.  These actions, discussed at length in the ROD and amply supported by the 

Administrative Record, demonstrate that the Band was under federal jurisdiction prior to 1934, 

satisfying the first step of the two-part Carcieri inquiry. 

B. The ROD Correctly Concludes that the Ione Band Remained Under Federal 
Jurisdiction in 1934 

Under the second step of the two-part inquiry, the Secretary evaluated whether, after 

having established that the Ione Band was under federal jurisdiction prior to 1934, that 

jurisdictional status remained intact in 1934.  The evidence discussed in the ROD and included in 

the Administrative Record together demonstrate that the Ione Band remained under federal 

jurisdiction in 1934.  

As discussed above, the Chief Clerk of the Sacramento Indian Agency wrote to the 

Commissioner of Indian Affairs in 1941, summarizing the history of Interior’s efforts to establish 

a reservation for the Ione Band. AR010109; AR000506-507.  The letter states that the 

Department’s efforts continued in 1935, demonstrating that the Federal actions taken that 
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demonstrate the Band’s under federal jurisdiction status before 1934, persisted after that year. 

AR000506.  Moreover, the Chief Clerk’s letter states that, due to the potential competing mineral 

claims to the property, the Department should pursue the acquisition of different property for the 

Band. AR000507.  The Chief Clerk stated that his office would research whether a suitable 

parcel was available for purchase in the alternative. Id.  The Clerk explained that by “suitable,” 

he meant property with an adequate water supply, able to handle small-scale agriculture, and 

acceptable to the Indian families who would relocate there. Id. This evidence demonstrates the 

Department’s ongoing and persistent interest in securing a land base for the Ione Band that 

continued well after 1934. 

 That the Department’s efforts to clear title to the property stalled after 1941 does not alter 

the conclusion that the Ione Band was under federal jurisdiction in 1934.  Instead, the actions of 

Commissioner of Indian Affairs Louis Bruce in 1972 to confirm the federally recognized status 

of the Ione Band, based on Interior’s efforts in the early Twentieth Century to acquire land in 

trust for the Band’s benefit, evidences that the Band was under federal jurisdiction long after 

1934. AR010110. 

 Indeed, the Band’s under federal jurisdiction status as a tribal entity throughout the 

Twentieth Century was confirmed in recent litigation in the United States Court of Appeals for 

the District of Columbia Circuit. Muwekma Ohlone Tribe v. Salazar, 708 F.3d 209 (D.C. Cir. 

2013).  In that case, the D.C. Circuit evaluated the Ione Band’s history as recounted by Interior 

in a supplement to the litigation record (“Muwekma Supplement”), AR007153-7173, to consider 

whether the plaintiff was similarly situated to Ione and thus, entitled to the reaffirmation of its 

alleged federally recognized status. Muwekma, 708 F.3d at 216-17.  After consideration of the 

Ione Band’s history of dealings with the Federal Government, especially Interior’s efforts to 

acquire land in trust for the Band, the court concluded that the Ione Band “had multiple post-

1927 government-to-government interactions with the United States,” and thus agreed with the 

district court that unlike the plaintiff, “the Federal Government dealt with the[] entit[y] as [a] 

tribe[].” Id. at 216 (emphasis in original).   
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 In sum, Interior’s conclusion that it is authorized under Section 5 of the IRA to acquire 

the Parcels in trust for the Ione Band should be upheld.  The ROD, and the Administrative 

Record upon which it is based, reflects the Department’s thorough and reasoned application of 

its two-part Carcieri inquiry to the Ione Band.  The ROD’s determination that the Ione Band was 

under federal jurisdiction in 1934, as well as its overall determination that trust acquisition of the 

Parcels complies with the requirements of Interior’s Part 151 regulations, is reasonable, 

supported by the Administrative Record, entitled to deference, and should be upheld. 

III. The County Fails to Establish that Either the Secretary’s Interpretation of “under 
Federal jurisdiction,” or Application of that Interpretation to the Facts of this Case 
is Arbitrary and Capricious 

The County does not challenge the Secretary’s interpretation of the phrase “under Federal 

jurisdiction,” but instead objects to the application of the interpretation to the Band. Pl.’s Mem. 

28-36.  The County asserts that because the Ione Band was not a “tribe” in 1934, the Secretary 

cannot acquire land in trust for it today. Id. at 28-34.  The County further argues, id. at 34-36, 

that because Interior’s efforts to acquire land in trust for the Ione Band did not result in the actual 

acquisition of the property, such efforts cannot demonstrate that the Ione Band was under federal 

jurisdiction.  Lastly, the County mistakenly concludes that because the Secretary did not call an 

election for the Ione Band, pursuant to 25 U.S.C. § 478, that the Band was neither a “tribe” or 

under federal jurisdiction. Id. at 28-29.  Each of these contentions is wrong, and none upset the 

ROD’s determination that the Band was under federal jurisdiction in 1934. 

A. Interior’s Extensive Efforts to Acquire Land in Trust for the Ione Band Does 
Demonstrate that it was Under Federal Jurisdiction in 1934 

As discussed at length above, the Department vigorously pursued the trust acquisition of 

the 40-acre parcel for the Ione Band in the early Twentieth Century, including in and around 

1934.  The County wrongly contends that such evidence would only establish the Band’s under 

federal jurisdiction status if the acquisition was successful. Pl.’s Mem. 33-36.  The relevant 

inquiry, fully evaluated in the ROD, is whether the Department acknowledged its obligations to 

the Ione Band and took actions evidencing its obligation to, and responsibility for, the Band.  

The multi-decade effort to acquire the 40-acre parcel, clear title to the property, and establish a 
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federal reservation for the Ione Band sufficiently demonstrates that Interior understood its 

obligations to the Band and took significant steps – including approving the acquisition of the 

property and authorizing the expenditure of Department appropriations for the effort – consistent 

with such obligations. 
B. The IRA’s Voting Requirement Applied to Reservations, Not Tribes 

In support of its argument that the Ione Band could not have been under federal 

jurisdiction in 1934, the County further asserts that the Federal Government did “not invite[ ] the 

‘Ione Band’ to organize under the IRA in 1934,” Pl.’s Mem. 32, in contrast to the Jackson and 

Buena Vista Rancherias, which appear on the Haas Report. Pl.’s Mem. 29 (citing SAR20777).13

First, the County conflates the IRA’s different election provisions.  Section 18 states: 

“[t]his Act shall not apply to any reservation wherein a majority of the adult Indians, voting at a 

special election duly called by the Secretary of the Interior, shall vote against its application.” Id. 

(emphasis added).

 

The County’s understanding of the IRA and the Band’s history is fundamentally flawed.  It 

misapprehends the relevant law, and its argument is without basis in the statutory text.  

14

In contrast, Section 18 elections were generally held at reservations for the limited 

purpose of giving the adult Indians residing there the opportunity to opt out of the IRA 

.  The IRA also provides, in a separate provision, that “any Indian tribe” can 

request that the Secretary hold an election for the purpose of adopting a tribal constitution or 

other governing documents. 25 U.S.C. § 476. 

                                                 
13  This citation is to the Haas Report. The results of most elections completed by Interior are reflected in 
the Haas Report. Theodore Haas, Ten Years of Tribal Government Under I.R.A. (1947) (“Haas Report”).  
SAR20777.  The Haas Report listed reservations where the Indian residents voted to accept or reject the 
IRA, id. at  (table A), tribes that reorganized under the IRA, id. at (table B), tribes that accepted the IRA 
with pre-IRA constitutions, id. at (table C), and tribes not under the IRA with constitutions, id. at (table 
D). Table A lists most of the tribes that voted to accept or reject the IRA. Table A is frequently cited for 
the mistaken proposition that tribes that voted on the IRA were the only ones recognized or under federal 
jurisdiction in 1934. Table B lists the tribes that have IRA constitutions and charters.  If only those that 
voted in a Section 18 election were eligible to reorganize their tribal governments, every tribe in Table B 
should be listed in Table A, but that is not the case. Groups that fit within the definition of Indian in 
Section 19 were still eligible to organize under the IRA, despite not having voted in a Section 18 election.  
14 Section 18 elections were to be held within one year of the IRA’s enactment, 25 U.S.C. § 478, but the 
timeframe was extended to June 18, 1936 by subsequent legislation. See Act of June 15, 1935, 49 Stat. 
378. 
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altogether.  Id. at § 478.15

This feature of the IRA is critically important to understanding the Band’s history and 

this case. As revealed by myriad Interior correspondence contained in the Administrative 

Record, the Ione Band did not have a reservation land base in 1934, and no Section 18 election 

was held there.  This did not mean that the Ione Band was not under federal jurisdiction, because 

at a minimum the decades-long effort to acquire land in trust for the Ione Band demonstrates that 

the Federal Government acknowledged its responsibility for, and obligations to, the Band, and 

took several significant steps in furtherance of such obligation.  This course of dealing between 

the Federal Government and the Ione Band sufficiently demonstrates that the Band was under 

federal jurisdiction prior to and in 1934. 

 This language reflects the intention of the drafters that the IRA would 

apply broadly, but that “adult Indians” residing on a reservation would have an opportunity to 

opt out of the IRA. 

Thus, there is no requirement that the Ione Band must have voted in a Section 18 election 

to have been under federal jurisdiction in 1934, as the fact that they did not vote only means that 

they did not opt out of the IRA.  Accordingly, the Band’s non-participation in such election has 

no bearing on their tribal or “under federal jurisdiction” status  

C. The County’s Assertion that the Ione Band was Not a “Tribe” as that Term is 
Used in the IRA is Wrong and Contrary to the Evidence in the Administrative 
Record 

The County’s assault on the Band’s tribal identity in the early Twentieth Century is 

belied by the IRA, the ROD and the Administrative Record.  First, the IRA only requires that to 

acquire land in trust for an Indian tribe using the first definition of “Indian” in the IRA, such 

Indian tribe must be federally recognized today; and must have been under federal jurisdiction in 

1934.  This is because, as explained in the ROD and above, the word “now” in the IRA modifies 

“under Federal jurisdiction” not “recognition,” and thus, the IRA “imposes no time limit upon 

recognition.”  Carcieri 555 U.S. at 397-98 (Breyer, J. concurring).  To the extent the County 

                                                 
15 But see Shawano County, Wisc. v. Acting Midwest Reg’l Dir, 53 IBIA 62, 72-73 (2011) (stating that in 
certain instances Section 18 elections were held for “landless tribes”). 
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alleges that the Ione Band had to be federally recognized in 1934 to fall within the scope of the 

IRA, such allegation is wrong both as to the meaning of the IRA and to the Band’s status.  Prior 

to Interior’s enactment in 1978 of regulations setting forth a formal process for determining 

whether an Indian tribe was entitled to federal recognition, codified at 25 C.F.R. Part 83 (“Part 

83 regulations”), Interior had no formal method for recognizing Indian tribes, and none certainly 

existed in or before 1934.  Indeed, the Department began to develop criteria on an ad hoc basis 

after 1934 in response to requests from Indian entities requesting an election to adopt a tribal 

constitution.  While the IRA does not require a determination that the Ione Band was “federally 

recognized” in 1934, the Department’s Muwekma Supplement, AR007153-73, and the federal 

court decisions that relied on it, all concluded that, based in part on the consideration of the 

factors applicable to tribal status determinations before the enactment of the Part 83 

regulations,16

The County relies on a selective set of documents to attack the Ione Band’s collective 

tribal identity ignoring the analysis in the ROD, the weight of Administrative Record evidence, 

and the Muwekma decision to the contrary. See Muwekma, 708 F.3d at 216 (noting the 

government-to-government interactions between the Federal Government and the Band).  Its 

arguments cannot overcome the fact that the Ione Band was a tribe in 1934 with an elected 

political leadership, with whom the United States could maintain a government-to-government 

relationship.  Id. at 214; AR000073; AR00153-54; AR00156; AR000160; SAR020904.  The 

County makes much of the fact some Band members were at times apparently living at various 

locations in the vicinity of the 40-acre parcel. Pl.’s Mem. 5, 30-32.  Any such relocation, or even 

 the Ione Band was a tribal entity throughout the Twentieth Century with whom the 

United States maintained a government-to-government relationship.  Thus, the Ione Band’s 

status as a federally recognized Indian tribe has long been confirmed and cannot be challenged 

now. 

                                                 
 
16 For example, the Muwekma Supplement discusses that the Band’s members’ collective ownership in 
the 40-acre parcel demonstrated that they met the “collective interests in land” factor considered by the 
Department in connection with recognition determinations prior to adopting the Part 83 regulations in 
1978. 
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settlement on a different rancheria, however, cannot defeat the significance of Interior’s decision 

to acquire land for, and in the name of, a distinct entity it designated the Ione Band.  As with any 

other entity, individuals presumably were free to disaffiliate.  Equally irrelevant is the County’s 

assertion that Band members were not, according to the County’s criteria, genealogically and 

linguistically “pure.” Pl.’s Mem. 5.  Indeed, these arguments are refuted by the broad definitions 

contained in the IRA, which encompassed several types of Indian entities within its tribal 

definition, including the Ione Band, which by 1915 Interior had unquestionably identified as a 

distinct Indian entity with elected political leadership. AR00073; AR00153-154; SAR020905.  

For example, Special Agent Terrell wrote the Commissioner in 1915 explaining that a 

high purchase price for the forty acre parcel was warranted because it was an opportunity to buy 

property where their “Indian Village” was located, “around which cluster so many sacred 

memories to this remnant band.”  AR000069.  Significantly, the 101 Indians Agent Terrell 

enumerated on his 1915 census and who he described as living together at their “ancient 

Village,” were the same people who were then “designated” – by the Department – as the “Ione 

Band,” in the decision to acquire land for their benefit.  AR000075.  This same evidence was 

found by the district court in the Muwekma case to reflect “dealings between the Federal 

Government and the Ione [ ] as [an] entit[y].” Muwekma Ohlone Tribe v. Salazar, 813 F.Supp.2d 

170, 198-199 (D.D.C. 2011) (emphasis in the original). See also, Muwekma 708 F.3d at 214. 

Moreover, the Agent Terrell’s 1915 census first enumerates “Capt. Charlie Maximo,” noting that 

he is the “recently elected Chief of the band.” AR00073  Agent Terrell also reported to the 

Commissioner of Indian Affairs in July of 1917 that “the chief of this Band” had explained the 

longtime residency of the Band on the forty acres. AR000210.  The declaration by Harold Burris 

included in the Supplemental Administrative Record corroborates that “Captain Charley” was 

leader of the Band. SAR020905.  Terrell’s inclusion of references to the Band’s chief in 1915 

and 1917 constitutes identification of political structure by a federal official. AR000073.  The 

“designation” in the highest levels of the Department of the Ione Indians as the “Ione Band,” 

illustrates that the Department recognized it as a cohesive “entity,” as both the district court and 

the court of appeals affirmed in their decisions in the Muwekma litigation. 
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Further, the County’s heavy reliance on the declaration of one individual, Harold Burris, 

for the proposition that Ione Band members had no expectation of a continuing tribal-federal 

relationship beyond federal acquisition of land for them, Pl.’s Mem. 6-8, 29 n 27, is simply one 

perspective which, the Administrative Record clearly reflects, was not shared by all.  See 

generally, Ione Band of Miwok Indians v. Burris, (E.D. Cal. No. CIV-S-90-0993, closed Sept. 4, 

1996) (“Burris litigation”).  Notably, Mr. Burris’s declaration refutes and contradicts the 

County’s contentions about the Band’s status in 1934, as Mr. Burris identified “Captain Charlie 

[Maximo]” as the leader of the Band in the years immediately preceding and following the IRA’s 

enactment. SAR020905.  The County’s reliance on the February 14, 1991 declaration by Michael 

Lawson of Interior’s Branch of Acknowledgment Research is similarly undermined by a research 

report prepared by Mr. Lawson on February 6, 1992, AR000783 in which he discusses the recent 

discovery of 115 documents “which [he] had not previously seen,” concerning the efforts to 

acquire the 40-acre parcel between 1915-1935 for the Ione Band.  AR000784.  Mr. Lawson’s 

declaration in the Burris litigation was made one year prior to his research report, and was made 

based on the records before his office at the time, which appeared to only include documents 

demonstrating a course of dealings between the Ione Band between 1977 and 1991 and not the 

documents he discovered in 1992. SAR020824.  The conclusions reached in Mr. Lawson’s 1991 

declaration, therefore, are of little persuasive weight and at best, provide support for Assistant 

Secretary’s Deer’s decision to correct prior administrative error and reaffirm the Ione Band’s 

federally recognized status in 1994.  

Citing to the ROD at AR010102, the County argues that it “concedes” that federal efforts 

to acquire land for Indians does not establish tribal status. However, the County errs in assuming 

the observation was intended to, or in fact ends the inquiry.  The United States’ intent to acquire 

land for Indians is powerful indicia of recognition of tribal status.  See Stand Up for California!, 

919 F.Supp. 2d. at 68 (describing land acquisition for a band as evidence of the band’s status as a 

Tribe) (emphasis in original), and when coupled with  official federal designations as a Band 

with political leadership, for which acquisition of title to land in the Band’s name was 

authorized, certainly constituted treatment as a tribe before and after the IRA was enacted. 
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AR0000153-155; AR0000156; Muwekma, 708 F.3d at 216; Muwekma, 813 F.Supp. 2d at 199.  

While the ROD quoted from the 2006 Indian Lands Determination, when it stated that the efforts 

to acquire land for the Ione Band in the early Twentieth Century were “not conclusive as to the 

Band’s recognized tribal status,” AR010102; AR006163, such statements in the 2006 Indian 

Lands Determination were made prior to the Muwekma decisions, which confirmed that such 

actions did reflect federal recognition of a tribal entity with a government-to-government 

relationship with the United States, and as such, reflected more than the bare intent to acquire 

land for individual, unaffiliated Indian individuals. Rather, the Administrative Record is replete 

with references to Ione as a “Band” as the Ione people or Ione Indians – identifiers plainly 

consistent with a recognized tribal identity. 

The Carcieri decision left unanswered the meaning of the phrase “under Federal 

jurisdiction” in the first definition of “Indian” in the IRA, and the Secretary, in a well-reasoned 

and well-supported analysis, interpreted the phrase in order to continue carrying out her 

delegated trust acquisition authority under the statute.  This interpretation, as well as the 

conclusion that the Ione Band was under federal jurisdiction in 1934, should be upheld as 

reasonable and supported by the Administrative Record.  Interior’s extensive efforts to acquire 

the 40-acre parcel in trust for the Ione Band evidences that it was a tribe under Federal 

Government jurisdiction.  The fact that title issues prevented the acquisition from being 

completed does not alter the fact that the Federal Government recognized its obligation to the 

Band and took significant steps in furtherance of such obligation.  None of the County’s 

arguments refute this conclusion.  Accordingly, the Court should affirm the Secretary’s 

determination that the Ione Band was under federal jurisdiction in 1934 and thus has the 

authority to acquire the Parcels in trust for it under Section 5 of the IRA.  

IV. The Secretary’s Determination that the Parcels Would Qualify as Gaming Eligible 
“Indian Lands” Once Acquired into Federal Trust is Consistent with IGRA, Case 
Law, and Interior’s Part 292 Regulations and is Entitled to Deference  

The ROD incorporates and relies upon the 2006 Indian Lands Determination when 

concluding that the Parcels are eligible for gaming once they are acquired in trust for the Ione 

Band.  This conclusion is reasonable, supported by the Administrative Record, and should be 
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upheld for several reasons.  First, the 2006 Indian Lands Determination correctly applied the 

legal precedents governing application of IGRA’s Restored Exception, and the conclusions 

reached in that Determination are entitled to deference.  Next, as an opinion that was issued prior 

to the adoption of the Part 292 regulations that had not been qualified, withdrawn, or modified, 

25 C.F.R. § 292.26(b), the Secretary was well within her authority to continue relying on the 

2006 Indian Lands Determination by applying the Part 292 grandfather provision when issuing 

the ROD.  Contrary to the County’s arguments, Interior is not judicially estopped from 

concluding that, for IGRA’s Restored Exception purposes, Commissioner Bruce recognized the 

Ione Band, and Assistant Secretary Deer restored such recognition following the period of the 

Band’s de facto termination.  Finally, the County’s last-ditch effort to prevent the Ione Band 

from engaging in gaming on the Parcels by bringing an untimely challenge to the Part 292 

grandfather provision is without merit and should be denied. 

A. The Secretary Reasonably Relied on the 2006 Indian Lands Determination to 
Conclude that the Parcels Would be Eligible for Gaming Once Acquired in 
Trust 

The 2006 Indian Lands Determination correctly evaluated the Ione Band’s history, 

applying the legal precedents governing the application of IGRA’s Restored Exception at the 

time, to conclude that the Parcels would be eligible for gaming once acquired in trust.  This 

conclusion was reasonable, well-analyzed, supported by the Administrative Record, and is 

entitled to deference. 

1. The 2006 Indian Lands Determination Correctly Determined that the 
Ione Band was a “Restored Tribe” for IGRA Restored Exception 
Purposes 

Contrary to the County’s urging, the 2006 Indian Lands Determination relied upon by the 

ROD, AR010100-102, reasonably applied prevailing case law on the question of establishing 

that the Ione Band was a “restored tribe” for IGRA purposes, as it had been recognized, then 

suffered a de facto termination by Interior, until being restored to federal recognition by 

Assistant Secretary Deer in 1994.  Associate Solicitor Artman’s analysis looked to the parallel 

situation presented in the Sault Ste. Marie v. Andrus, 532 F. Supp. 157, 161 (D. D.C. 1980), case 
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to evaluate the significance of Commissioner Bruce’s action in 1972 and found that it constituted 

confirmation of the Band’s prior recognition:  
 
Commissioner Bruce’s letter is substantially similar to the September 7, 1972, 
memorandum from the Deputy Commissioner to the Minneapolis Area Director 
concerning the acquisition of land for the Sault Ste. Marie Band of Chippewa Indians, 
which was the basis for the Department’s determination that that Chippewa band was a 
recognized tribe. When the Department sought to take land in trust for the Sault Ste. 
Marie Band of Chippewas based on Deputy Commissioner’s memorandum, the City of 
Sault Ste. Marie, Michigan, challenged the action. The court upheld the Department’s 
action noting; “[A]lthough the question of whether some groups qualified as Indian tribes 
for purposes of IRA benefits might have been unclear in 1934, that fact does not preclude 
the Secretary from subsequently determining that a given tribe deserved recognition in 
1934. The 1972 Memorandum constitutes just such subsequent recognition. To hold 
otherwise would be to bind the government by its earlier errors or omissions.” Sault Ste. 
Marie v. Andrus, 532 F. Supp. 157, 161 (D. D.C. 1980). 

AR005073.  Associate Solicitor Artman went on to describe Commissioner Bruce’s letter as “a 

clear, unambiguous statement that he is dealing with the Band as a recognized tribe,” and 

concluded that the Commissioner’s statement that he “hereby agree[s] to accept . . . the following 

described parcel of land to be held in trust for the Ione Band of Miwok Indians” under the IRA 

was “a clear act of recognition” as contemplated by IGRA, 25 U.S.C. § 2719(b)(1)(B)(iii). Id. 

(emphasis added).  

Associate Solicitor Artman next addressed the Department’s de facto termination of the 

Ione Band, evidenced by its failure to carry out the Commissioner’s directions, the fact that the 

Band was not included on the first list of federally recognized Indian tribes published in the 

Federal Register, and the Department’s insistence, in litigation and other venues, that the Band 

had to proceed through the Part 83 process to obtain federal recognition. AR000598-600.  

Associate Solicitor Artman described the Department’s inclusion of the Ione Band on the initial 

list of Part 83 petitioners, rather than the first list of federally recognized Indian tribes, 

AR000593, as “unilateral” and “wholly inconsistent” with Commissioner Bruce’s decision. 

AR005073.  This action, which precipitated suit by the Band against the Department in both 

federal district court and before the IBIA, together with the Department’s positions taken in both 

forums against the Band, were found by Associate Solicitor Artman to constitute de facto 
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termination of “the relationship that Commissioner Bruce had recognized.” AR005074.  

Associate Solicitor Artman then concluded that Assistant Secretary Deer’s 1994 reaffirmation of 

Commissioner Bruce’s conclusions recognizing the Band, her direction to the BIA to add the 

Band to the published Federal Register list of tribal entities, and her agreement to accept into 

trust the same 40-acre parcel that the Commissioner intended to be acquired, was, for IGRA 

purposes, a restoration of the Band’s recognized status. AR005074. This conclusion not only 

comports with judicial interpretation of the similar circumstances of Sault Ste. Marie Band of 

Chippewa with regard to administrative restoration of prior recognition, but is consistent with the 

intent of Congress which, after all, had included IGRA’s Restored Exception to provide “some 

sense of parity between tribes that had been disbanded and those that had not.”  City of Roseville, 

219 F. Supp. 2d at 161. The ROD and Solicitor Tompkins’ legal memorandum supporting it, 

AR010102, AR008819-20, reasonably adopt Associate Solicitor Artman’s conclusion that the 

years between 1972 and Assistant Secretary Deer’s 1994 corrective action, constituted de facto 

termination for purposes of application of IGRA’s Restored Exception to the Ione Band’s fee-to-

trust application.  While the ROD acknowledges that only Congress can lawfully terminate a 

tribe, AR010106, it does so in the context of setting forth the Secretary’s two-part Carcieri 

inquiry under the IRA, and not as part of its incorporation of the 2006 Indian Lands 

Determination.  That determination concluded that the Department’s post-1972 unlawful refusal 

to recognize the Ione Band resulted in de facto termination for the limited purpose of applying 

IGRA’s Restored Exception.  Further, the ROD’s adoption of the 2006 Indian Lands 

Determination encompasses and reflects the case law standards applicable to IGRA’s Restored 

Exception analysis, which are distinct from those used to determine whether a tribe was under 

federal jurisdiction in 1934.  This is because faulty and inconsistent administrative decisions that 

are made contrary to the intent of the Congress, while unlawful, can nevertheless result in a de 

facto termination for the purpose of falling within the scope of IGRA’s Restored Exception. See 

Grand Traverse Band v. U.S. Attorney, 369F.3d 960 (6th Cir. 2004); TOMAC v. Norton, 193 

F.Supp.2d 182, 193-94 (D.D.C. 2002); Sault Ste. Marie Tribe of Lake Superior Chippewa 

Indians v. U.S., 78 F.Supp. 2d 699, 705-07 (W.D. Mich. 1999). 
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As the Sixth Circuit found in the Grand Traverse, 369 F.3d at 971, Congress gave no 

indication in IGRA that it intended to restrict the universe of restored tribes to those that had 

been congressionally, as opposed to administratively, restored.  Instead, it underscored that 

“[i]ndeed, the only evidence of intent strongly suggests that the thrust of the IGRA is to promote 

Indian gaming, not to limit it.” Id. (citing 25 U.S.C. § 2702(1) (providing that the purpose of the 

statute is to provide a statutory basis for gaming by Indian tribes “as a means of promoting tribal 

economic development, self-sufficiency, and strong tribal governments”)) (emphasis added); see 

also, City of Roseville, 348 F.3d at 1030–32  (in citing Act’s general purpose of promoting tribal 

economic development and self-sufficiency, and applying the Indian canons of construction to 

resolve any ambiguities in favor of a broad reading of the Restored Exception, held that such 

exception should be interpreted broadly because IGRA’s exceptions “embody policies 

counseling for a broader reading”);TOMAC, Taxpayers of Michigan Against Casinos v. Norton, 

433 F.3d 852, 865 (D.C. Cir. 2006) (noting that Pokagon Band “was unfairly terminated as a 

result of both faulty and inconsistent administrative decisions contrary to the intent of the 

Congress, federal Indian law and the trust responsibility of the United States”) (emphasis 

added).  These precedents provided the framework for evaluating the scope and application of 

IGRA’s Restored Exception at the time the 2006 Indian Lands Determination was issued.  

Associate Solicitor’s Artman’s reliance on them in issuing his legal determination that the Band 

qualified for IGRA’s Restored Exception, and Associate Deputy Secretary Cason’s concurrence 

in that conclusion, were reasonable, supported by law, and the ROD’s reliance on the 2006 

Indian Lands Determination should therefore be upheld. 

2. The 2006 Indian Lands Determination Correctly Determined that the 
Parcels were “Restored Lands” for IGRA Restored Exception Purposes  

Courts apply a three factor test in a restored lands analysis: the acquisition’s temporal 

proximity to restoration, the tribe’s historical and modern nexus to the location, and the factual 

circumstances surrounding the acquisition.  Grand Traverse Band of Ottawa & Chippewa 

Indians v. U.S. Attorney For W. Dist. of Michigan, 198 F. Supp. 2d 920, 935 (W.D. Mich. 2002) 

aff'd sub nom. Grand Traverse, 369 F.3d 960 (6th Cir. 2004).  (Grand Traverse II).  See also 

Case 2:12-cv-01710-TLN-CKD   Document 84-1   Filed 07/10/14   Page 42 of 59



 

Federal Defendants’ Memorandum in Support of Cross-Motion for Summary Judgment and in Opposition 
to Plaintiff’s Motion for Summary Judgment (Case: 2:12-cv-01710) 34 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Butte Cnty., Cal. v. Hogen, 609 F. Supp. 2d 20, 27-28 (D.D.C. 2009), citing Grand Traverse II as 

the leading case for restored land exceptions; and Wyandotte Nation v. Nat'l Indian Gaming 

Commission, 437 F. Supp. 2d 1193, 1214 (D. Kan. 2006). 

Associate Solicitor Artman applied these factors, and concluded that due to the Parcels’ 

proximity to a burial site and the location where some of the Band’s ancestors signed a treaty 

with the United States, the Band had significant historic connections to the property. AR005074. 

He further concluded that because the Band used facilities in the City of Plymouth and that some 

of the Band’s members lived in the area, the Band could also establish modern connections to the 

Parcels. AR005074-75.  Associate Solicitor Artman further concluded that, given the unique 

circumstances of the Ione Band’s history, the Band’s reaffirmation in 1994 was reasonably 

temporal to the contemplated acquisition of the Parcels. AR005075.  Thus, Associate Solicitor 

Artman concluded, the Parcels proposed for trust acquisition would qualify as “restored lands” 

for the purpose of IGRA’s Restored Exception. Id.  The County does not challenge this aspect of 

the 2006 Indian Lands Determination. 
B. The Secretary Appropriately Applied the Part 292 Grandfather Provision When 

Relying on the 2006 Indian Lands Determination in the ROD 

The 2006 Indian Lands Determination was a valid exercise of the Secretary’s authority to 

determine whether the acquisition would qualify for IGRA’s Restored Exception and should be 

upheld.  The 2006 Indian Lands Determination was never withdrawn by Interior, and thus it was 

appropriate for the Secretary to utilize the Part 292 grandfather provision when incorporating the 

2006 Indian Lands Determination in the ROD.  The Court should reject Plaintiff’s untimely 

attack on the Part 292 grandfather provision, as well as reject Plaintiff’s contention that the 

Secretary wrongly invoked the provision in the ROD. 

1. The 2006 Indian Lands Determination was Never Withdrawn by Interior 

In its attempt to discredit the 2006 Indian Lands Determination that was concurred in by 

the NIGC, AR007755, the County relies on Solicitor Bernhardt’s January 16, 2009 

memorandum, AR007112, purporting to withdraw the 2006 Indian Lands Determination, and the 

draft opinion sent to the NIGC’s Acting General Counsel Penny Coleman on the same date. 
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AR007106.  Pl.’s Mem. 19-20.  The County fails to acknowledge, however, that neither Solicitor 

Bernhardt’s withdrawal memorandum nor the draft opinion were adopted by his client, the 

Secretary, AR008817-25, or the fact that the NIGC flatly rejected Solicitor Bernhardt’s views. 

AR007754-56.  The ROD, which incorporates Solicitor Tompkins’ considered evaluation of the 

effect, if any, of the former Solicitor’s draft opinion and internal conveyance of its conclusion, 

AR010034-36,17 defeat the validity of the County’s claim that Solicitor Bernhardt’s non-final 

and rejected efforts have any bearing on this case.18

2. The Part 292 Grandfather Provision is Valid and was Appropriately 
Applied in the ROD 

 

The County asserts that Interior’s Part 292 regulations demonstrate that the 2006 Indian 

Lands Determination evaluating the history of relations between the Department and the Ione 

Band as evidencing the Band’s recognition, followed by de facto termination, and then 

reaffirmation of the Band’s prior recognition, was arbitrary. Pl.’s Mem. 21, 27-28.  Indeed, the 

County appears to be arguing that the later enacted regulations required a repudiation of the 2006 

Indian Lands Determination.  In so arguing, the County also appears to be challenging Interior’s 

inclusion of a regulatory grandfather provision specifically addressed to the pre-Part 292 

circumstances of the Band.  See Pl.’s Mem. 22-23 n.16 (stating that the “County does not 

challenge” the provision contained at § 292.26(a), implying that it does challenge the provision 

contained at 25 C.F.R. § 292.26(b)). 

C. The County’s Assertions to the Contrary are Lack Merit 
1. Interior’s Course of Dealings with the Ione Band Supports the 

Determination that they are a Restored Tribe under IGRA 

                                                 
17 These documents demonstrate that the Office of the  Assistant Secretary – Indian Affairs reviewed 
Solicitor Tompkins’ memorandum and concluded that the 2006 Indian Lands Determination could 
continue to be relied upon in the ROD. 
18 Likewise, the “Briefing Paper” addressed to the “President,” AR000794-95, cannot be viewed as an 
adopted document of the Department, assuming that an undated, unsigned document of unknown 
provenance could even be attributed to the Department in the first instance. Yet, it too is seized upon by 
the County, Pl.’s Mem. 16, as support for its contention that the Band was never recognized and hence 
could not have been restored.  This “Briefing Paper” is part of the thousands of pages of documents 
generated in connection with the Ione Band over the near-century of relations between the Band and the 
Federal Government.  Citations to it, or the myriad documents reflecting the view of Interior officials 
during the Band’s de facto termination period, are of little conclusive value following the Band’s lawful 
restoration to federal recognition in 1994. 
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The County asserts, without support, that the Ione Band was never recognized, because 

the actions taken by Commissioner Bruce and Assistant Secretary Deer were ultra vires when 

taken, and thus do not reflect federal recognition of the Band in 1972, or the restoration of such 

recognition in 1994 following a period of de facto termination.  Pl.’s Mem. at 34, 41. This 

argument fails for several reasons.  

First, in 1972 Commissioner Bruce was the highest-ranking federal official in charge of 

Indian Affairs for the Department, and thus had the authority, delegated from the Secretary, to 

confirm and extend recognition to Indian tribes under the standards applicable at the time.19  The 

County argues that additional steps needed to be taken to “formally recognize the Ione Band” 

following the issuance of the Commissioner’s letter, Pl.’s Mem. 9, but that is simply not the case.  

The Commissioner’s letter was consistent with other recognition decisions made before Interior 

adopted the Part 83 regulations, which instituted a formal process for determining whether an 

Indian tribe was entitled to federal recognition by the United States.20

                                                 
19  The Commissioner of Indian Affairs in 1972 was the equivalent of the Assistant Secretary – Indian 
Affairs today. See COHEN’S § 4.03 (discussing delegated authority over Indian Affairs, and the roles of 
the Commissioner and Assistant Secretary over time). 

  Prior to the adoption of 

these regulations, Interior made ad hoc tribal status determinations, like the one made by 

Commissioner Bruce for the Ione Band.  His determination was, contrary to the County’s 

contentions, Pl.s’ Mem. 33-34, valid and final for the Department when issued and no further 

steps were needed to make it effective for the Department.  That others within the Department 

took steps in contravention of it does not alter what Commissioner Bruce did – rather, as 

Associate Deputy Secretary Cason and Associate Solicitor Artman concluded, such actions only 

evidenced the period of de facto termination that required reversal and correction by Assistant 

Secretary Deer in 1994.  Notably the County now argues that Commissioner Bruce’s actions did 

not constitute federal recognition of the Band in 1972, when they argued the opposite position in 

comments to the NIGC opposing the Band’s application. AR004208 (“Ione’s status as a federally 

recognized tribe has never been terminated.”); AR004213 (“Ione was inadvertently omitted from 

20 Part 83, however, is not the only way in which an Indian tribe can be recognized.  See Muwekma, 708 
F.3d at 212, 215-17; Muwekma, F.Supp. 2d at 174, 196-99. 
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the [first published list of federally recognized Indian tribes] . . . [t]here is simply no evidence 

that Ione was not recognized before 1994 or that it ever lost its recognition status”).  

Second, and contrary to the County’s characterization, Pl.’s Mem.8, 33-34, there was 

nothing “equivocal,” and certainly nothing “lawless,” Pl.’s Mem. 34, about Commissioner 

Bruce’s decision to fulfill the earlier promise of acquiring land into trust for the Ione Band the 

consistent with the Appropriations Acts of the early 1900’s and the IRA’s intent to remedy land 

loss, rehabilitate and reorganize tribes.  In reaching his decision, Commissioner Bruce 

considered the Department’s official acts and intentions on behalf of the Band in the early 1900s 

as conclusive of the Ione Band’s recognized status.  The Commissioner’s October 18, 1972 letter 

to the Ione Band not only 1) confirmed its recognized status, but 2) acknowledged its continuing 

desire to have the 40-acre home base acquired into federal trust, 3) its eligibility under the IRA to 

seek that trust acquisition, and 4) the Secretary’s authority to accomplish it pursuant to Section 5 

of the IRA, 25 U.S.C. § 465. Indeed, as Commissioner Bruce unequivocally emphasized, “[t]he 

Secretary also recognizes that obtaining a tribal or community land base for the Ione Band is part 

of his policy of Indian self-determination and cultural identification.” AR000533 (emphasis 

added).  The Commissioner expressly directed the Sacramento Area Office of the BIA to 

determine whether the forty acres were “merchantable and free of encumbrance” such that they 

could finally be acquired “in trust for the Ione Band of Miwok Indians.”  AR000534.  The BIA 

was further directed to assist in the preparation of “a membership roll and governing papers 

which conform with the Indian Reorganization [Act].” Id.  The County’s singular focus on the 

word “evidently” in the Commissioner’s statement that “Federal recognition was evidently 

extended to the Band,” as indicia of equivocation, Pl.’s Mem. 33-34, is not only wrong as a 

definitional matter,21

                                                 
21See Merriam-Webster (defining evidently as “1: in an evident manner: clearly, obviously, 2: on the basis 
of available evidence”). 

 but is refuted by the totality of the Commissioner’s letter.  And, while the 

County contends that Commissioner Bruce’s decision did not evaluate the criteria the 

Department used at the time to determine whether an Indian tribe was entitled to federal 

recognition, Pl.’s Mem. 34, this position is undermined by the Muwekma decisions and their 
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agreement with the explanation and analysis of the Department in its Muwekma Supplement. 

AR007157.  

Third, as the County argued in comments to the agency, the “Ione was inadvertently 

omitted from” the first list of federally recognized Indian tribes, published by Interior in 1979.  

See 44 Fed. Reg. 7235 (Feb. 6, 1979).  This is precisely the administrative error Assistant 

Secretary Deer corrected when she reaffirmed Commissioner Bruce’s 1972 decision and added 

the Ione Band to Interior’s list of federally recognized Indian tribes in 1995. 60 Fed. Reg. 9250, 

9252 (Feb. 16, 1995).  Assistant Secretary Deer’s accomplishment of the needed correction and 

clarification of the Ione Band’s federally recognized status was fully within her broad delegated 

authority. Muwekma, 708 F.3d at 216. The County’s assertion that Assistant Secretary’s Deer’s 

action was unlawful, and thus the ROD’s reliance on it was arbitrary and capricious, Pl.’s Mem. 

41, therefore rings hollow.  Indeed, the County was well aware of Assistant Secretary Deer’s 

actions immediately after they happened, as they wrote in to the Department on March 28, 1994, 

asking for background information concerning Ms. Deer’s decision and the membership of the 

Ione Band. AR00111-112.  And the County was certainly aware of the Department’s position 

concerning the Band’s federally recognized status when the agency, in 1995, filed its amicus 

curiae brief in the Burris litigation, confirming such status. AR001133.  Until this lawsuit, the 

County acceded to the Department’s determination that the Ione Band was recognized by 

Commissioner Bruce in 1972, and then reaffirmed  by Assistant Secretary Deer in 1994..  The 

Band was added to the 1995 list of federally recognized tribes, 60 Fed. Reg. 9250, 9252 (Feb. 16, 

1995), and has been on every subsequent list, leaving no question as to the Band’s status.  

AR001133 (“[b]eing on the list is conclusive of the Band's tribal status which has been 

confirmed by Congress”).22

                                                 
22 Through the 1994 Federally Recognized Indian Tribe List Act (“FRITLA”), Pub. L. No. 103-454 
(1994) (codified at 25 U.S.C. § 479a-1), Congress required the Secretary to maintain an updated list of 
federally recognized tribes, and reserved to itself the exclusive authority to de-list a tribe. Pub. L. No. 
103-454, § 103(4).  As such, the County lacks Article III standing to challenge Assistant Secretary Deer’s 
inclusion on the Ione Band on the official list of recognized tribes, as there is no relief that this Court 
could order that would redress the County’s claim.  
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Fourth, the County’s arguments regarding the significance and legality of Commissioner 

Bruce’s and Assistant Secretary’s Deer’s actions concerning the Ione Band are not only wrong, 

they are in stark opposition to the positions the County took before the agency when the 

acquisition it now challenges was under consideration.  For example, the Administrative Record 

reveals that County, attempting to defeat a determination that the Band qualified for IGRA’s 

Restored Exception, argued that the Band’s federally recognized status was never terminated by 

the agency. See AR004212: “Here, unlike the Cowlitz matter and similar to the Karuk history, 

Ione has provided no evidence whatsoever that the Federal Government ever considered Ione 

non-recognized.  Ione has not provided any affirmative statements or acts made by the Federal 

Government that demonstrate that Ione’s recognition has been lost”; “Assistant Secretary Deer’s 

March 22, 1994 letter was, on its face, only a reaffirmation of the fact that Ione remained a 

recognized tribe. There is simply no evidence that Ione was not recognized before 1994 or that it 

ever lost its recognition status.”  AR004213.  Indeed, the County went so far as to assert that 

“Ione merely was inadvertently left off of the BIA list there was no affirmative intent to delete 

Ione. It happened through some typographical error or oversight. Such a mistake cannot equate 

to official termination,” and that Assistant Secretary Deer in 1994 “was clarifying the Tribe’s 

status vis-a-vis the Federal Government, and confirming that it was in fact federally recognized. 

Her actions did nothing to “restore” the Tribe to federal recognition - the Tribe was already 

recognized but only needed to be added back to the BIA list and have the clerical mistake 

corrected.” AR004214-15.  As to the significance of Commissioner Bruce’s 1972 letter, the 

County asserted that Assistant Secretary Deer “chose the term “reaffirming,” a very reasonable 

term describing her attempt to acknowledge the continuing force of Commissioner Bruce’s 1972 

letter.” AR004216 (emphasis added).  If anything, the County should be estopped from arguing 

that the Tribe was not recognized in the early Twentieth Century, by Commissioner Bruce in 

1972, or by Assistant Secretary Deer in 1994.  At a minimum, it is clear that the County’s hands 

are not clean as regards the allegations of inconsistency of positions and opportunism it levels 

against Interior. Pl.’s Mem. 1. 
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Fifth, the County is both wrong and time-barred in its insistence that the Band had to 

have proceeded through the Part 83 process to realize recognition. Pl.’s Mem.41.  The Muwekma 

courts, for example, have already confirmed Assistant Secretary Deer’s authority to waive the 

Part 83 regulations and correct prior administrative error. Muwekma, 813 F Supp. 2d at 198-99 

(discussing course of dealings that established the Ione Band’s federally recognized status); 

Muwekma, 708 F.3d at 216 (concluding that “Interior . . . exercised its broad authority” to extend 

federal recognition to the Ione Band without requiring the Band to proceed through the Part 83 

process, on the basis of its long-established government-to-government relationship with the 

Ione Band).  The Muwekma courts relied upon the Department’s Muwekma Supplement, 

AR007153-73, which set forth the Department’s broad authority to remedy its own 

administrative errors and explained that Assistant Secretary Deer’s action for the Ione Band “was 

justified by the course of dealings to acquire and hold land in trust for them.” AR007171 

(emphasis added).  And in any event to the extent that Assistant Secretary Deer’s decision is 

judicially reviewable under the APA23

Accordingly, any claims by the County that the actions taken by Commissioner Bruce or 

Assistant Secretary were ultra vires and that the Band must have proceeded through the Part 83 

process to obtain federal regulation are not only wrong, for the reasons explained above, they are 

untimely if judicially reviewable at all, and wholly inconsistent with positions taken by the 

County in the many years prior to this lawsuit.  The court therefore should give no weight to the 

County’s arguments now.  

 the County would have needed to seek such review within 

the six-year statute of limitations period applicable to such actions, 28 U.S.C. § 2401(a), which 

has long since run. 

2. Interior is Not Judicially or Collaterally Estopped from Taking this 
Position 

The County’s contention that this Court should apply judicial estoppel to bar the ROD’s 

conclusion that the Ione Band was recognized prior to the Assistant Secretary’s reaffirmation is 

                                                 
23 United States v. Holliday, 70 U.S. 407, 419 (1865) 
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without merit.  First, the County took the exact opposite position in submissions to the NIGC 

opposing the Band’s request for a Restored Exception opinion. AR004851.  The County’s 

attempt to anchor its argument in Interior’s long eschewed position in Burris litigation, Pl.’s 

Mem. 36-40, is similarly meritless.  To begin with, judicial estoppel is an equitable doctrine, 

Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir. 2001), which is “invoked 

by the court at its discretion” and “inherently fact specific.” Russell v. Rolfs, 893 F.2d 1033, 

1037 (9th Cir. 1990). Further, the U.S. Supreme Court has never held that judicial estoppel is 

available against the United States. Cf. OPM v. Richmond, 496 U.S. 414, 419-424 (1990) (noting 

that “we have reversed every finding of estoppel that we have reviewed” and “[w]e leave for 

another day whether an estoppel claim could ever succeed against the Government.”); see also 

Heckler v. Cmty. Health Serv., Inc., 467 U.S. 51, 60 (1984) (noting that the Government may not 

be “estopped on the same terms as any other litigant”).  

The Ninth Circuit has refused to apply equitable defenses such as estoppel against 

Interior when acting for the benefit of an Indian Tribe. See United States v. Washington, 157 

F.3d  630, 649 (9th Cir. 1998) (finding that defenses such as laches and estoppel are inapplicable 

to claims to enforce Indian rights); Swim v. Bergland, 696 F.2d 712, 718 (9th Cir. 1983); United 

States v. Ahtanum Irrigation Dist., 236 F.2d 321, 334 (9th Cir. 1956) (“No defense of laches or 

estoppel is available to the defendants here for the Government as trustee for the Indian Tribe, is 

not subject to those defenses.”), cert. denied, 352 U.S. 988 (1957). Like these cases, Interior’s 

ROD implicates core trustee responsibilities, namely implementation of Congress’s purposes 

embodied in the IRA and IGRA. Judicial estoppel should not be applied to bar fulfillment of 

those responsibilities. 

Even assuming, arguendo, the doctrine could be applied it would not lie here because as 

the circumstances for its application are not present. The purpose of judicial estoppel is to 

prevent parties from playing “fast and loose with the courts.” Rockwell International Corp. v. 

Hanford Atomic Metal Trades Council, 851 F.2d 1208, 1210 (9th Cir. 1988). Hence, the 

doctrine’s aim to “prevent the deliberate manipulation of the courts,” has no application when a 

change in position “was based on inadvertence or mistake.” United States v. Ibrahim, 522 F.3d 
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1003, 1009 (9th Cir. 2008); cf. United States v. Bell, 602 F.3d 1074, 1084 (9th Cir. 2010) 

(finding equitable estoppel only viable against the Government on a showing of affirmative 

misconduct). Judicial estoppel certainly should not apply to a government change in position that 

is merely “the result of a change in public policy” or “a change in facts essential to the prior 

judgment,” especially where to do so would “compromise a governmental interest in enforcing 

the law.” New Hampshire v. Maine, 532 U.S. 742, 755-56 (2001); cf. Commissioner v. Sunnen, 

333 U.S.591, 599-601 (1948) (finding that collateral estoppel should not be applied when there is 

a “change or development in the controlling legal principles” because collateral estoppel was 

“not meant to create vested rights in decisions that have become obsolete or erroneous with 

time”). Issuance of retractions or clarifications of erroneous statements, as is relevant to this 

case, has been rejected as a basis for estoppel against the Government. See Walker v. Navajo-

Hopi Indian Relocation Comm’n, 728 F.2d 1276 (9th Cir.), cert. denied, 469 U.S. 918, rh’g 

denied, 469 U.S. 1068 (1984) (citing Schuster v. Comm’r, 312 F.2d 311, 317 (9th Cir.1962), 

“[E]stoppel should be applied against the Government with utmost caution and restraint.”)  

Thus case law does not support the County’s contention that Interior should be forever 

bound to its erroneous and later repudiated position concerning the Band’s federally recognized 

status during the period of what amounted to de facto termination, such that the Ione Band would 

be forever deprived of the benefits available to it under IRA and IGRA. The Assistant 

Secretary’s correction of that position through reaffirmation of the Band’s recognized status, 

tracing back to Commissioner Bruce’s 1972 confirmation of early Twentieth Century 

recognition, cannot reasonably be viewed as a deliberate manipulation of the courts. Instead, it 

was a necessary correction of a policy error. As previously explained, Assistant Secretary Deer 

revisited the history of the government’s dealings with the Ione Band, including Commissioner 

Bruce’s clear interaction with the Band as a recognized tribe.  That review convinced her that the 

Department had erroneously left the Band off the initial 1979 list of federally recognized tribes. 

Thus, she exercised her inherent authority to correct the administrative error, reaffirmed the 

Band’s recognition, and ordered its inclusion on the official Federal Register list of recognized 

tribes.   
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Further, in urging judicial estoppel, the County patently mischaracterizes the legal 

proceedings of the Burris litigation. Interior’s policy correction, about which the County was 

well aware, AR001133, occurred in 1994, well before the conclusion of the litigation in 1996. 

Hence, the Burris litigation actually encompassed this change and, as such, there is no “clear 

inconsistency” with the Department’s position in that litigation and its current position.24  The 

County is correct that the attorneys representing Interior in the litigation initially persuaded the 

District Court of the erroneous position that the Ione Band had to proceed through the 

Department’s Part 83 process to obtain federal recognition. Pl.’s Mem. 36-39. See Burris, Civ. 

No. S-90-993 (E.D. Cal., April 22, 1992) (Order granting summary judgment), and subsequently 

the Interior Board of Indian Appeals (“IBIA”), Ione Band of Miwok Indians v. Sacramento Area 

Director, Bureau of Indian Affairs, 22 IBIA 194, 195 (Aug. 4, 1992) (dismissing suit against the 

Area Director while agreeing with appellant that notwithstanding the district court’s decision in 

Burris, the Department retained authority “to correct any errors it may have made with respect 

the recognition of appellant”).  The County fails, however, to inform this Court that in 1995, 

before the conclusion of the Burris litigation, the United States presented the Department’s 

corrected position concerning the Band’s status to the Burris Court, at the Court’s request.25 

AR001133.26

                                                 
 

  That corrected position was, and remains, that the Band was not required to 

petition for acknowledgment under the Part 83 regulations, its prior recognition having been 

established by Commissioner Bruce in 1972 and reaffirmed by Assistant Secretary Deer, and as 

24  In order to apply the doctrine of judicial estoppel, courts typically consider the following three factors: 
(1) whether the party’s earlier position is “clearly inconsistent” with its current position (2) whether the 
party previously convinced a court of its earlier position; (3) whether the party asserting an inconsistent 
position would gain an “unfair advantage or impose an unfair detriment on the opposing party if not 
estopped.” New Hampshire v. Maine, 532 U.S. 742, 750-51 (2001). 
25 In light of the Court’s insistence that the United States explain its corrected position and its 
consequences, the County’s characterization of the United States as having been dismissed out of the 
case, Pl’s. Mem. 16, is not entirely accurate. Further, in November of 1995 the Federal Defendants in that 
suit were served with a fifth amended complaint in which they were named as parties. 
 
26  Thus, it is extraordinary that the County should accuse the Government of “play[ing] fast and loose 
with the court.” Pl.’s Mem. 36.  
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conclusively demonstrated by the Band’s inclusion on the Secretary’s list of federally recognized 

tribes in 1995 and thereafter. 

The Department’s recognition of the Tribe was accepted by the Burris court and 

accounted for in the remaining portion of the litigation, which involved not whether there was a 

recognized Ione Band, but whether there was an authorized governmental spokesperson for the 

Tribe with standing to present litigation positions. Burris, Civ. No. S-90-993 (E.D. Cal., April 

22, 1992) (Dkt. No. 492).  Therefore, the Government did not play “fast and loose” with the 

court and Interior’s change in position cannot reasonably be characterized as a “deliberate 

manipulation of the courts.”  Lastly, the Government gained no unfair advantage from its 

genuine response to an official policy change.  Rather, the Ione Band realized the status it was 

due and the County’s mistaken suggestion that judicial estoppel should be applied to bind 

Interior to an erroneous position, corrected and explained to the Court in the very same litigation, 

must be rejected.27

3. The County’s Facial Challenge to the Part 292 Grandfather Provision is a 
Meritless, Last Ditch Attempt to Deprive the Band of IGRA-Based 
Economic Development 

  

i. The County Cannot Raise a Facial Challenge to the Part 292 
Grandfather Provision at this Late Stage of the Litigation 

                                                 
27 Moreover, it has long been established that federal recognition of Indian tribes is largely committed to 
the political branches of government, rather than the courts. See United States v. Holliday, 70 U.S. 407, 
419 (1865) (“In reference to all matters of this kind, it is the rule of this court to follow the action of the 
executive and other political departments of the government, whose more special duty it is to determine  
such affairs. If by them those Indians are recognized as a tribe, this court must do the same.”); see also 
United States v. Sandoval, 231 U.S. 28, 46 (1913); Miami Nation v. U.S. Dept. of Interior, 255 F.3d 342, 
346 (7th Cir. 2001) (describing recognition determinations as lying at the heart of the doctrine of “political 
questions”).  

The Administrative Record reveals that Congress, the other political branch, also considered the 
Ione Band to have been erroneously left off the initial 1979 list of federally recognized Indian tribes. 44 
Fed. Reg. 7235 (Feb. 6, 1979).  Senator Inouye, Chairman of the Senate Select Committee on Indian 
Affairs, in January of 1992, wrote to Secretary Lujan, expressing his view that Commissioner Bruce’s 
letter clearly acknowledged the Ione Band’s “government-to-government relationship with the United 
States,” and that “given the unequivocal nature of the 1972 Bruce letter, it is difficult to understand the 
Bureau’s subsequent treatment of the Ione Band.” AR000780.  The Band was listed in 1995, the political 
branches of government have spoken, and there is no room to look behind the Band’s recognized status 
today. 
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Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and plain 

statement of the claim showing that the pleader is entitled to relief.”  The complaint must give 

the defendant “fair notice of what the claim is and the grounds upon which it rests.” Bell Atlantic 

v. Twombly, 550 U.S. 544, 555 (2007).  To meet this requirement, the complaint must be 

supported by factual allegations. Ashcroft v. Iqbal, 566 U.S.662 (2009).  “While legal 

conclusions can provide the framework of a complaint,” neither legal conclusions nor conclusory 

statements are themselves sufficient, and such statements are not entitled to a presumption of 

truth. Id. at 678-9. Robinson v. Salazar, 885 F.Supp.2d 1002, 1024 (2012) (same). 

The County did not raise a facial challenge to 25 C.F.R. § 292.26(b)) in its Complaint.  

Assuming, arguendo, the APA statute of limitations has not run, it cannot raise this new basis for 

its challenge at the summary judgment stage.  The County’s reinstated original Complaint alleges 

only that “[i]n view of this withdrawal,28

                                                 
28  Notably the Complaint’s allegation turns on the same purported “withdrawal” and draft opinion 
analyzed by Solicitor Tompkins, who determined that such actions were legally ineffective. AR008817-
25. 

 the ROD’s conclusion that the 2006 Artman 

determination is “grandfathered,” and is not subject to the regulations adopted in 2008 (Part 

292), is arbitrary, capricious, and contrary to law.”  ECF No.1, Compl.7, fn.2.  This bare 

statement is insufficient to support a facial challenge to the grandfather provision in Interior’s 

Part 292 regulations at this stage of the litigation. See Navajo Nation v. USFS, 535 F.3d 1058, 

1079 (9th Cir. 2008) (stating that “our precedents make clear that where, as here, the complaint 

does not include the necessary factual allegations to state a claim, raising such claim in a 

summary judgment motion is insufficient to present the claim to the district court”); see also 

Wasco Prods., Inc. v. Southwall Techs., Inc., 435 F.3d 989, 992 (9th Cir. 2006) (“Simply put, 

summary judgment is not a procedural second chance to flesh out inadequate pleadings.” 

(quotations omitted)); Pickern v. Pier 1 Imps. (U.S.), Inc., 457 F.3d 963, 968-969 (9th Cir. 2006) 

(holding that the complaint did not satisfy the notice pleading requirements of Federal Rule of 

Civil Procedure 8(a) because the complaint “gave the [defendants] no notice of the specific 

factual allegations presented for the first time in [the plaintiff's] opposition to summary 
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judgment”).  Therefore, because the County did not identify this ground upon which it is 

challenging the ROD, it may not bring that claim now and the Court should decline to address it. 

ii. The County’s Contorted View of the Part 292 Regulations and the 
Ione Band’s History does not Alter the Conclusion that the 
Secretary’s Application of the Grandfather Provision was 
Reasonable, Consistent with the Part 292 Regulations, and Should 
be Upheld 

As an initial matter, Interior’s interpretation and application of its Part 292 grandfather 

provision to the Band’s fee-to-trust request, is entitled to substantial deference. Home Builders 

Ass’n of Northern Cal., 616 F.3d at 991; Asarco, 792 F.2d at 891-92 (“[w]e must accord very 

great deference to an agency’s interpretation of its regulations”). The County’s challenge to the 

agency’s interpretation of its own regulations here rests on the following statements contained in 

the preamble to the Part 292 regulations: “We do not believe that Congress intended restored 

tribes to include tribes that arguably may have been administratively restored prior to the part 83 

regulation,” and, “we believe that in 1988 Congress did not intend to include within the restored 

tribe exception these pre-1979 ad hoc determination. [sic].”  73 Fed. Reg. 29354, 29363 (May 

20, 2008).  Facially, these statements do not have application to the Ione Band, which, far from 

having been “administratively restored in the period preceding enactment of the part 83 

regulations,” had been, for IGRA Restored Exception purposes, effectively recognized by 

Commissioner Bruce in 1972, subjected to a de facto termination by the Department, then were 

administratively restored by Assistant Secretary Deer after the promulgation of the Part 83 

regulations. 

The County’s contorted argument from the language of the Part 292 preamble rests 

entirely upon its faulty premise that “the Ada Deer letter purported to complete a pre-Part 83 ad 

hoc determination by Commissioner Louis Bruce.”  Pl.’s Mem. 22, n.15 (citing AR007156, 

which is the Department’s Muwekma Supplement).  First, the reference to ad hoc determinations 

in the preamble to the Part 292 regulations was a reference to pre-Part 83 ad hoc restoration 

decisions.  Next, what Interior’s Muwekma Supplement cited by the County actually says is that 

“Deer described her action as completing a policy that [Bruce] announced in 1972 to accept land 
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to be held in trust for the Band.”  (Emphasis added).  It does not describe what the Assistant 

Secretary did as a completion of the policy decision to recognize the Band. AR007156.29

Assistant Secretary Deer “completed” the decision to acquire land into trust for the Band. 

She “clarified” and “reaffirmed” – not “completed” – the decision to recognize the Band. 

Commissioner Bruce’s final decision in 1972 to treat the Ione Band as recognized, was 

subsequently disavowed by others within the Department (de facto termination for IGRA 

Restored Exception purposes) until Assistant Secretary Deer clarified and reaffirmed its status in 

1994. 

  

Indeed, and contrary to the County’s premise, the Muwekma Supplement goes on to point out 

that the 2006 Indian Lands Determination concluded that Commissioner Bruce’s 1972 letter 

demonstrated that he was “dealing with the Band as a recognized tribe.” Id. (citing AR005073). 

There is no evidence for the contention that Commissioner Bruce’s letter memorializing the Ione 

Band’s federally recognized status was not final upon issuance, hence, there is no support for the 

County’s tortured characterization of Assistant Secretary Deer’s actions in 1994 as a pre-Part 83 

restoration. The Assistant Secretary’s letter, AR001056, states: 

Further, the County misconstrues what the preamble to the Part 292 regulations states 

with respect to restored Indian land opinions, such as the 2006 Indian Lands Determination at 

issue here.  The preamble, at 73 Fed. Reg. 29354, 29363 (May 20, 2008), is heavily relied upon 

by the County for the proposition that the only administrative path to restoration of federally 

recognized status was through the Part 83 process.  This leap ignores several significant aspects 

of the preamble. On the same Federal Register page, 29363, Interior sets forth that: “While past 

reaffirmations were administered under this section [IGRA’s Restored Exception], they were 

done so to correct particular errors.  Omitting any other avenues of administrative 

acknowledgment is consistent with the notes accompanying the List Act that reference only the 

                                                 
29 Again, the County’s December 23, 2005, submission to the NIGC is directly contrary to its current 
argument.  That submission asserted that Assistant Secretary Deer was, in 1994, reaffirming “the 
continuing force of Commissioner Bruce’s 1972 letter” and that “the purpose of the 1994 reaffirmation 
was to assist the Tribe in its efforts to place certain lands into trust.” AR004215-16.  
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part 83 regulatory process as the applicable administrative process.”  (Emphasis added).  This 

explanation reflects not only the prospective nature of the regulations, but also that Interior did 

not regard the post-Part 83 reaffirmation of the Ione Band’s recognized status as inconsistent 

with the regulatory interpretation of IGRA reflected in the Part 292 regulations, but rather, a 

unique circumstance warranting the correction of “particular” administrative errors in that case. 

73 Fed. Reg. at 29363. 

The preamble to the Part 292 regulations further explains, in regards to the grandfather 

provision, that: 
 
“The Department or the NIGC may have issued a legal opinion without any subsequent 
final agency action. It is expected that in those cases, the tribe and perhaps other parties 
may have relied on the legal opinion to make investments into the subject property or 
taken some other actions that were based on their understanding that the land was eligible 
for gaming. Therefore, section 292.26(b) states that these regulations also shall not apply 
to applicable agency actions taken after the effective date of these regulations when the 
Department or the NIGC has issued a written opinion regarding the applicability of 25 
U.S.C. 2719 before the effective date of these regulations.  In this way, the federal 
government may be able to follow through with its prior legal opinions and take final 
actions consistent with those opinions, even if these regulations now have created a 
conflict.”73 Fed. Reg. at 29372. 

This language suggests an intent to ratify prior determinations, even if they are not 

entirely consonant with the new regulations.  In other words, fairness considerations, including 

the interests of the parties who relied on such prior determinations – “settled expectations” as 

Solicitor Tompkins characterizes it, AR008825, reasonably justify non-retroactive application of 

the regulations to opinions already issued. 

Armed with a mischaracterization of what Assistant Secretary Deer and ignoring that the 

Department plainly intended to ratify and expressly found that past reaffirmations done to correct 

administrative error were not inconsistent with IGRA (73 Fed. Reg. at 29372), the County then 

asserts that the 2006 Indian Lands Determination was inconsistent with the legislative intent of 

IGRA.  This exercise is all in furtherance of the County’s effort to shoe-horn its contentions into 

a framework whereby only “in some narrow circumstances [can] past practices that were 

inconsistent with legislative intent [] be grandfathered.” Pl.’s Mem. 23 (citing Natural Res. 
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Defense Council, Inc. v. Thomas, 838 F.2d 1224 (D.C. Cir. 1988) (interpreting the Clean Air Act 

to require the EPA to apply a rule retroactively to further statutory goals.)  Here, the County’s 

suggestion that retroactive application of a regulation, which is ordinarily disfavored, is 

nevertheless required, despite the same regulation’s finding to the contrary through inclusion of a 

grandfather provision, lacks merit. 

The NRDC case is inapposite and the County proposes the wrong starting point. The 

correct one is the Supreme Court’s decision in Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 

208 (1988) (“Retroactivity is not favored in the law.”). Bowen makes clear that administrative 

rules are not “construed to have retroactive effect unless their language requires this result.” Id.   

Nowhere does Bowen suggest a proposition that retroactivity is the norm.  Instead, for retroactive 

application to be valid, there must be an express statutory grant.  Id. at 208-09, see, also, 

Northeast Hospital Corp. v. Sebelius, 657 F.3d 1, 13 (D.C. Cir. 2011) (“it is well settled that an 

agency may not promulgate a retroactive rule absent express congressional authorization.”) The 

County has pointed to nothing in IGRA that could constitute such an express grant requiring 

retroactive application of Interior’s Part 292 regulations, and equitable principles that disfavor 

retroactivity counsel strongly against reading an implicit retroactive requirement into IGRA.  

There is simply no mandate in IGRA that supports the County’s arguments.  While Interior had 

the discretion to apply its regulations retroactivity, by adopting the grandfather provision, it 

provided notice that it did not intend to do so for final opinions already issued, 25 C.F.R. § 

292.26(b), reserving “full discretion to qualify, withdraw or modify such opinions.”  As 

demonstrated above, no qualification, withdrawal, or modification of the 2006 Indian Lands 

Determination occurred, and the application of the grandfather provision in the ROD was valid.  

The County cannot demonstrate that the Secretary’s application of the grandfather 

provision to the Band’s request to have the Parcels acquired into trust was arbitrary and 

capricious or an otherwise unlawful interpretation of law.  Instead, basic principles of fairness 

support Interior’s interpretation and application of the grandfather provision as well as its 

inclusion in the Part 292 regulations in the first instance. The regulations were the product of a 
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deliberative notice and comment process and the Court should accord Interior’s interpretation 

and exercise of its grandfathering authority substantial deference. 

CONCLUSION 

The ROD and Administrative Record underpinning the Secretary’s decision to accept the 

Parcels into trust for the Ione Band demonstrate thorough and reasoned consideration of the 

relevant statutes, regulatory criteria, and the Supreme Court’s Carcieri decision against the 

backdrop of the Federal Government’s untidy, but ultimately resolved relationship with the Ione 

Band. The ROD, together with the Administrative Record, more than evince a “rational 

connection between the facts found and the conclusions made.” Oregon Natural Resources 

Council Fund v. Brong, 492 F.3d 1120, 1131 (9th Cir. 2007) (quoting Native Ecosystems 

Council v. U.S. Forest Service, 418 F.3d 953, 960 (9th Cir. 2005)). To the extent the ROD’s 

conclusions involve agency gap filling they are entitled to Chevron deference, and the ROD as a 

whole is entitled to the substantial deference normally accorded an agency exercising its 

specialized expertise.  The County has not demonstrated that anything in the ROD exhibits the 

“clear error of judgment” that would warrant a departure from the deferential APA standard of 

review. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971) 

For the foregoing reasons, the United States should be granted summary judgment on all 

of Plaintiff’s claims, and Plaintiff’s motion for summary judgment should be denied.  

 

Respectfully submitted this 10th day of July, 2014. 
 
     /s/ Judith Rabinowitz  

JUDITH RABINOWITZ 
United States Department of Justice 
301 Howard Street, Suite 1050 
San Francisco, CA 94105 
Email: judith.rabinowitz2@usdoj.gov 
Attorney for Federal Defendants 
 

Of Counsel: 
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Attorney-Advisor 
United States Department of the Interior 
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