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STATEMENT OF THE ISSUE

The issue Westmoreland Resources, Inc. ("Taxpayer") contends is before

this Court substantially conflicts with the issue raised by the parties in their Joint

Petition for Interlocutory Adjudication ("Joint Petition"). Taxpayer's Appendix B,

p. 2. Consistent with the Joint Petition, the Department of Revenue

("Department") restates the issue as follows:

Whether the District Court correctly concluded that Taxpayer
improperly deducted coal severance and gross proceeds taxes paid to
the Crow Tribe as "taxes paid on production" from its "contract sales
price" when calculating Montana's Resource Indemnity Trust and
Ground Water Assessment Tax.

As discussed below, this is the only issue properly before this Court.

STATEMENT OF THE CASE

This case arIses from a dispute over whether certain taxes paid to tribal

governments qualify for a state tax deduction from Montana's Resource Indemnity

Trust and Ground Water Assessment Tax ("RITT"). Taxpayer "deducted [the]

coal severance and gross proceeds taxes it paid ... to the Crow Tribe (also referred

to as "Tribe") in arriving at the contract sales price" on its 2004 RITT return.

Taxpayer's Appendix B, p. 3. The Department disallowed the deduction because

§ 15-35-102(11), MCA, does not include tribal taxes. See id. at p. 3.

Taxpayer appealed the Department's determination, filing its Complaint

with the State Tax Appeal Board ("STAB") on November 24, 2010. Petitioner's
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Brief in Support of Interlocutory Adjudication ("Taxpayer's Initial Brief'), Ex. 1

(Dec. 10,2012). Taxpayer specifically challenged: (1) whether federal Indian law

preempted Montana's RITT (also referred to as "federal preemption claim"); and

(2) whether the Department properly denied Taxpayer's deduction of tribal taxes

(also referred to as "state tax deduction claim"). Id.

Taxpayer subsequently withdrew the federal preemption claim and

proceeded solely with the state tax deduction claim. Department's Opening Brief

("Dept.'s Initial Brief'), Ex. 2 (Dec. 10, 2012). STAB dismissed the federal

preemption claim on July 15, 2011. Id. at Ex. 3. Accordingly, the parties agreed

that Taxpayer's appeal had "been narrowed to the proper interpretation of the

definition of 'taxes paid on production' provided in § 15-35-102(11), MCA, and

referred to in § 15-35-102(5), MCA." Taxpayer's Appendix B, p. 2. Because this

issue involved "a substantive question of law that [did] not require the

determination of a question of fact," the parties agreed to file a joint petition for

interlocutory adjudication before the Montana First Judicial District Court. Id.

The parties presented the following legal issue to the District Court:

Can [Taxpayer] deduct coal severance and gross proceeds taxes paid
to the [Tribe] as "taxes paid on production" as that term is defined in
§ 15-35-102(11), MCA, from its "contract sales price" as that term is
defined in § 15-35-102(5), MCA, when calculating [the RITT]?

Id.
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The District Court accepted the Joint Petition on October 5, 2012, and

ordered simultaneous briefing on the matter. The parties filed their opening briefs

on December 10, 2012, and their responses on January 21, 2013. After briefing

but before a decision had been rendered, this Court decided Citizens for Balance

Use v. Maurier, 2013 MT 166, 370 Mont. 410, 303 P.3d 794. The Department

filed a notice of this supplemental authority on June 21, 2013. Taxpayer did not

object to the notice.

The District Court rendered its decision upholding the Depm1ment's

interpretation on July 22, 2013. Taxpayer's Appendix C. The District Court

concluded the language of § 15-35-102(11), MCA, clearly and unambiguously

included only taxes paid to federal, state, or local governments. Id. at pp. 5-6. It

rejected Taxpayer's attempts to implicitly include tribal governments, stating:

Since tribal governments are recognized as fully sovereign entities,
common sense dictates that the legislative consideration would
include consideration of tribal taxation and that in noting
governmental taxes, the legislature would specifically refer to a tribal
government if it so intended. Arguably, that is why there is a
reference to "federally recognized Indian tribe" in Montana Code
Annotated § 15-35-102(5).

Id. at p. 6.

Taxpayer appealed the District Court's decision on August 19, 2013. The

sole issue before this Court is whether the statutory definition of "taxes paid on

production" includes coal production taxes paid to tribal governments.
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STATEMENT OF THE FACTS

As a preliminary matter, Taxpayer's proffered "facts" contain nearly eight

pages of disputed arguments and unsupported allegations, many of which are

irrelevant to the issue before this Court. E.g., Appellant's Brief, p. 4 (claiming

Taxpayer's "method of calculating the tax was unchallenged for many years"),l

p.6 (alleging as a fact that the Department "failed to recognize the [Tribe] as a

legitimate taxing authority"), p. 8 (claiming Taxpayer was justified in deducting

tribal taxes because the statutory definition of "contract sales price" excludes

them), p. 9 (superficially analyzing the legal effect of Merrion v. Jicarilla Apache

Tribe), pp. 10-11 (ostensibly analyzing how Montana's coal severance and gross

proceeds taxes, that are not applicable to Taxpayer, were invalidated by Crow

Tribe of Indians v. Mont.), p. 12 (arguing that taxes Taxpayer paid to the Tribe

"were established through long litigation over many years by the [Tribe]" and first

existed in 1977), p. 13 (alleging "the authority to tax coal severance and gross

proceeds shifted" from Montana to the Tribe)2, p. 13 (maintaining the Tribe is a

J Coal producers self-report their contract sales price and Taxpayer failed to specifically identify that it
claimed additional deductions for taxes it paid to the Tribe. See also infra pp. 9-10.
2 Taxpayer implies the Tribe's tax authority displaced State tax authority in Crow coal. Montana v. Crow
Tribe ofIndians, 484 U.S. 997 (1988), summarily affg sub nom. Crow Tribe ofIndians v. Montana, 819
F.2d 895 (9th Cir. 1987). However, Crow coal does not stand for the proposition that tribal tax authority
supplanted state tax authority. Indeed, the United States Supreme Court generally endorsed concurrent
state and tribal tax authority in Cotton Petroleum and specifically explained that the reason the State's
coal severance and gross proceeds taxes were invalidated in the Crow coal cases was largely due to the
fact that the State's taxes in 1978 were "extraordinarily high." Cotton Petroleum Corp. v. New Mexico,
490 U.S. 163,234 (1989). Regardless, because Taxpayer withdrew its federal preemption claim, the
cases Taxpayer cites are wholly irrelevant and this Court should disregard them.
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"local government" of Montana). Because the parties agreed that the only facts

relevant to the issue on appeal were those set forth in their Joint Petition, this Court

should disregard Taxpayer's improper "facts" and consider only the facts identified

in the Joint Petition and provided below.

Taxpayer filed a 2004 RITT tax return with the Department for coal

produced and sold by Taxpayer at its Absaloka Mine near Hardin, Montana.

Taxpayer's Appendix B, p. 3. This coal "was owned by the [Tribe] and located on

a tract of land known as the Ceded Strip." Id. Accordingly, "[Taxpayer] paid the

[Tribe's] coal severance and gross proceeds taxes to the Tribe for tax year 2004."

Id. To recover the coal severance and gross proceeds taxes it paid to the Tribe,

Taxpayer "collected money from the purchasers of the coal as part of the f.o.b.

mine gross revenue ...." Id. Taxpayer then deducted the "coal severance and

gross proceeds taxes it paid ... to the [Tribe]" on its 2004 RITT tax return. Id. As

discussed above, the Department disallowed the deduction. Id.

STANDARD OF REVIEW

This Court reVIews a district court's conclusions of law for

correctness. Pacificorp v. Montana Dep't of Revenue, 2011 MT 93, ,-r 15, 360

Mont. 259,253 P.3d 847.
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SUMMARY OF THE ARGUMENT

This case presents a straightforward question of statutory interpretation. The

District Court correctly concluded state law does not allow Taxpayer to deduct

tribal taxes from the RITT because "taxes paid on production," as defined in § 15-

35-102(11), MCA,3 do not explicitly include taxes paid to tribal governments.

Several independent bases support the District Court's decision: (1) the

Legislature's decision not to explicitly list tribal governments prevents the state tax

deduction; (2) the plain meaning of the statute does not explicitly or implicitly

include taxes paid to tribal governments; and (3) extrinsic sources of statutory

construction prove the Legislature never intended to allow taxes paid to tribal

governments as a state tax deduction. On anyone of these independent grounds,

this Court should uphold the District Court's decision.

Because every layer of statutory construction supports the District Court,

Taxpayer attempts to misdirect this Court by mischaracterizing the facts of this

case, arguing legal issues already dismissed, falsely maligning the Department and

ignoring the District Court's dispositive and straightforward analysis. Throughout

its brief, Taxpayer also cites several cases involving complicated federal Indian

law issues related to tribal sovereignty and jurisdiction in its apparent effort to

distract the Court from this case's simple nature. Despite Taxpayer's assertions to

3 Although this case involves a tax imposed in 2004, both parties reference the current versions of the
statutes because the language at issue is the same.

6



the contrary, this appeal has no bearing on tribal sovereignty, a tribe's authority to

tax, or a tribal government's legitimacy. Any arguments as to these assertions

should be ignored. Furthermore, as a sovereign government, the State possesses

the authority to limit deductions from its own lawfully imposed taxes and this

Court should respect the Legislature's decision to decline to extend a state tax

deduction for tribal taxes. Consequently, this Court should affirm the District

Court.

ARGUMENT

This case concerns the simple question of whether the statutory definition of

"taxes paid on production" explicitly includes taxes paid to tribal governments.

This issue arises because "taxes paid on production" are deducted from the

"contract sales price" of coal, decreasing the "gross value of product" and thereby

reducing the coal producer's RITT liability. Coal producers pay a RlTT on the

"gross value of product" related to their coal production. Section 15-38-104,

MCA. In calculating the RITT, "the 'gross value of product' is determined by

multiplying the contract sales price, as defined in 15-35-102, MCA, by the tonnage

produced." Section 15-38-125, MCA.

"Contract sales price" means either the price of coal extracted
and prepared for shipment f.o.b. mine, excluding that amount charged
by the seller to pay taxes paid on production, or a price imputed by the
department under 15-35-107.
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Section 15-35-102(5), MCA (emphasis added). While coal producers can deduct

amounts for "taxes paid on production" from the "contract sales price," the

Legislature limited those deductions with the following statutory definition:

"Taxes paid on production" includes any tax paid to the federal,
state, or local governments upon the quantity of coal produced as a
function of either the volume or the value of production and does not
include any tax upon the value of mining equipment, machinery, or
buildings and lands, any tax upon a person's net income derived in
whole or in part from the sale of coal, or any license fee.

Section 15-35-102(11), MCA (emphasis added).

As discussed below, several well-established rules of statutory construction

independently resolve this case in the District Court's favor. Consequently, this

Court should affirm the District Court because it correctly concluded Taxpayer was

not entitled to a state tax deduction for taxes paid to a tribal government.

I. This Court should disregard mischaracterizations of the record.

Before addressing how Taxpayer failed to demonstrate the District Comi

erred when interpreting § 15-35-102(11), MCA, one issue warrants brief

discussion. Throughout Taxpayer's opening brief, it repeatedly mischaracterizes

the Department's arguments before the District Court in an apparent attempt to

inflame and distract this Court. E.g., Appellant's Brief, p. 14 (incorrectly alleging

the Department argued "taxes paid to the Crow tribe 'don't count'''), p. 19 (falsely

contending the Department argued the Court should "not recognize the [Tribe] as a

legitimate local taxing authority and part of the fabric of Montana state and local
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governments . . .") (emphasis added), pp. 2, 3, 4, 33 (wrongly claiming the

Department "singled out" and discriminated against Taxpayer).

Taxpayer implies it would be disadvantaged by the denial of a tribal tax

deduction simply because it mines Indian-owned coal. Appellant's Brief, pp. 2-4,

33. Taxpayer ignores, however, that federal law extends special benefits (e.g.,

specific federal coal tax credits) to Taxpayer simply because it mines Indian

owned coal. Dept.'s Initial Brief, Ex. A (Jan. 22, 2013) (Appendix 1 attached

hereto). Thus, to the extent Taxpayer is treated differently (whether to its

advantage or disadvantage) under federal or state law because it mines Indian

owned coal, such different treatment appears to be intended (and presumptively

justified) by federal and state legislative bodies. This Court should therefore

disregard Taxpayer's mischaracterization of its unique status in an attempt to imply

bad faith on the Department's part.

Taxpayer also mischaracterizes the record when it suggests the Department

acquiesced to Taxpayer's repeated unlawful deductions. Appellant's Brief, p. 8.

Contrary to Taxpayer's claim, it is undisputed that coal producers self report the

RITT and if a taxpayer fails to clarify on its returns that it has taken an additional

deduction for tribal taxes, the Department remains unaware unless the taxpayer's

returns are audited. Taxpayer's Appendix C, p. 3 (noting Taxpayer's "documents

do not identify specifically taxes paid to the [Tribe] (or any other entity)"). As is
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clear fi'om STAB's record, only after auditing Taxpayer did the Department first

become aware that Taxpayer claimed the unlawful deduction. Thus, this Court

should disregard Taxpayer's attempts to mislead the Court by wrongly alleging the

Department acquiesced to Taxpayer's unlawful deduction or somehow

discriminated against Taxpayer.

Finally, Taxpayer claims the Department agreed the amounts paid to the

Tribe were "(1) 'taxes' that were (2) 'paid on production. '" Appellant's Brief,

p. 16. Contrary to Taxpayer's claim, the Department never agreed the tribal taxes

were "taxes paid on production." Before the District Court, Taxpayer sought to

redefine "taxes paid on production" by separately defining the terms (1) "taxes"

and (2) "paid on production." Taxpayer's Initial Brief, pp. 7-8. Taxpayer

consequently spent a majority of its district court brief arguing that Crow tribal

taxes were valid and properly characterized as production taxes. Id. The

Department responded that Taxpayer's attempts to ignore the statutory definition

and redefine "taxes paid on production" failed to appropriately address the issue on

appeal and seemed to create a conflict where none existed. Dept. 's Initial Brief,

pp. 4-5, 14. Accordingly, the Department clarified that it did not dispute that the:

1) coal severance and gross proceeds taxes [Taxpayer] paid to the
[Tribe] are valid taxes; and 2) coal severance and gross proceeds taxes
paid to the [Tribe] are properly characterized as production taxes.

10



Id. at p. 4; see also Taxpayer's Appendix B, p. 3. Nonetheless, the Department

noted that such a clarification had no bearing on whether such taxes were included

in § 15-35-102(11), MCA. Dept.'s Initial Brief, pp. 4-5, 14.

Clearly the Department disagrees with Taxpayer's contention that tribal

taxes it improperly deducted qualified as "taxes" that were "paid on production" in

accordance with the statutory definition. Whether tribal taxes constitute "taxes

paid on production" is exclusively governed by the interpretation of § 15-35-

102(11), MCA. See Spoklie v. Mont. Dep't ofFish, Wildlife & Parks, 2002 MT

228, ,-r 25, 311 Mont. 427, 56 P.3d 349 (holding that when the Legislature

specifically defines a phrase, the statutory definition controls over the phrase's

usual and ordinary meaning). Rather than focusing on this very narrow issue on

appeal, Taxpayer instead baselessly alleges the Department acted with improper

intent against it and tribal governments. As set forth below, the District Court

correctly concluded that the proper interpretation of § 15-35-102(11), MCA, does

not allow a state tax deduction for taxes paid to tribal governments. Accordingly,

this Court should disregard Taxpayer's mischaracterizations.

II. This Court should affirm the District Court because § 15-35-102(11),
MCA, does not explicitly include a deduction for taxes paid to tribal
governments.

Because Montana law requires a deduction to be explicitly established and

strictly construed, the District Court correctly concluded Taxpayer was not entitled
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to deduct tribal taxes from the RITT. It is well-established that a deduction cannot

be inferred or presumed, as deductions are a matter of legislative grace authorized

only by clear statutory provisions. E.g., Baitis v. Dep't ofRevenue, 2004 MT 17,

~ 25,319 Mont. 292, 83 P.3d 1278. It is not enough, therefore, that a taxpayer has

incurred an expense in order to deduct it; to be deductible, a statute must

specifically and clearly allow that expense as a deduction.4 Id.; Cyprus Mines

Corp. v. Madison County, 172 Mont. 117, 118, 560 P.2d 1342, 1343 (1977); see

GBN, Inc. v. Dep 't ofRevenue, 249 Mont. 261, 266, 815 P.2d 595,597-98 (1991).

Montana law allows coal producers to deduct taxes "paid to the federal,

state, or local governments upon the quantity of coal produced as a function of

either the volume or the value of production" from the RITT. Section 15-35-

102(11), MeA (emphasis added). Thus, while the statutory provision clearly

allows coal producers to deduct certain taxes paid to federal, state, or local

governments, it does not specifically or clearly allow them to deduct taxes paid to

tribal governments. Indeed, the list of federal, state, or local governments

necessarily excludes tribal governments. Dukes v. City ofMissoula, 2005 MT 196,

~ 15,328 Mont. 155, 119 P.3d 61 (holding that under the canon of expressio unius

est exclusio alterius, the expression of one thing in a statute implies the exclusion

of another). Taxpayer concedes the statute "doesn't expressly mention ['tribal

4 Courts analyzing tax law consistently discuss expenses when generally referring to amounts claimed as
deductions.
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governments'] along with 'federal, state or local governments.'" Appellant's

Brief, p. 23. On this basis alone, the District Court correctly concluded Taxpayer

was not entitled to a state tax deduction for taxes it paid the Tribe.

Ignoring this well-established framework and its own concession, Taxpayer

proffers an inapposite burden of construction by claiming this Court must infer a

deduction because taxes paid to tribal governments are not explicitly excluded

from § 15-35-102(11), MCA. Appellant's Brief, p. 21. The Department need not

prove, however, that such taxes were expressly excluded from the statute, but

instead, Taxpayer must prove to this Court that the taxes were explicitly included

in the statute. Because Taxpayer neglects to even allege it has met this burden, and

in fact concedes that tribal governments are not expressly included in the statute,

its appeal fails from the outset when it argues a tribal tax deduction is impliedly

included in § 15-35-102(11), MCA. See Appellant's Brief, pp. 21, 23. This Court

must therefore affirm the District Court because it correctly concluded that

Taxpayer improperly deducted tribal taxes.

III. This Court should affirm the District Court because the statute's plain
meaning demonstrates the Legislature did not intend to include taxes
paid to tribal governments as a state tax deduction.

Because the plain meaning of "federal, state, or local governments" does not

include "tribal governments," the District Court correctly concluded Taxpayer was

not entitled to deduct taxes it paid to the Tribe. In interpreting statutes, courts first
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analyze a statute's plain meaning. Dep 't of Revenue v. Puget Sound Power &

Light Co., 179 Mont. 255, 263, 587 P.2d 1282, 1287 (1978). In determining plain

meaning, "the language used must be reasonably and logically interpreted, giving

words their usual and ordinary meaning." Gaub v. Milbank Ins. Co., 220 Mont.

424, 427, 715 P.2d 443, 445 (1986). If a statute's language is clear and

unambiguous, "the courts may not go further [nor] apply other means of

interpretation." West v. Club at Spanish Peaks LLC, 2008 MT 183, ~ 89, 343

Mont. 434, 186 P.3d 1228; Baxter v. State, 2009 MT 449, ~ 41, 354 Mont. 234,

224 P.3d 1211.

A. The District Court properly rejected Taxpayer's interpretation of
"local governments" in § 15-35-102(11), MCA, because it violates
the term's plain meaning.

Because Taxpayer only alleges that the ordinary meamng of "local

governments" encompasses "tribal governments," the plain meaning of federal and

state governments is not at issue before this Court. See Appellant's Brief, p. 28

(claiming tribal governments are "no less a 'local government' within Montana

than any county, city or town").

1. The District Court correctly concluded the ordinary
meaning of "local governments" did not include "tribal
governments."

When analyzing the ordinary meamng of a term, courts often utilize

dictionaries. Myers v. Dee, 2011 MT 244, ~ 22, 362 Mont. 178, 261 P.3d 1054.
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Black's Law Dictionary defines "local government" as: "[t]he government of a

particular locality, such as a city or county; a governing body at a lower level than

the state government." Black's Law Dictionary 703 (7th ed. 1999) (emphasis

added). Consistent with this definition, Montana law contains countless provisions

referencing local governments as subordinate subdivisions of the State. E.g.,

Mont. Const. Art. XI; §§ 2-7-501, 7-15-4283, 17-2-301, 18-4-401,53-30-303,90

1-201, MCA.

Conversely, it is well-established that tribal governments are not subordinate

but maintain certain sovereignty from state governments. E.g., Cherokee Nation v.

Georgia, 30 U.S. 1 (1831). Taxpayer's argument not only contravenes the plain

meaning of "local governments," but also offends notions of tribal sovereignty by

suggesting "tribal govetuments" are somehow synonymous with subordinate

divisions of state government. Recognizing the inherent differences between local

governments and tribal governments, the Legislature specifically refers to tribal

governments when it means to include them. Maurier, ~ 17, (citing §§ 2-15-141

through -143,2-15-3112,5-5-229,7-6-2230,7-10-102, 10-3-315,60-4-202, and

90-1-404, MeA). Indeed, the Legislature specifically referred to "federally

recognized Indian tribe[s]" while simultaneously omitting local governments in the

"contract sales price" definition set forth in § 15-35-102(5), MCA.
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Further, when the Legislature intends to include "tribal governments" within

the term "local governments," it explicitly defines them as such. See § 90-6

701(3)(b), MCA. Section 90-6-701 (3)(b), MCA, is the only provision in the

Montana Code Annotated where "tribal governments" are included in the

definition of "local governments." Conversely, the Legislature often separately

and specifically defines the two forms of government. Sections 18-4-401, 53-30

303, and 90-1-201, MCA. Taxpayer agrees that no definitions of "local

governments" as encompassing "tribal governments" exist in Title 15. Appellant's

Brief, p. 27. Thus, Taxpayer's citation to § 90-6-701 (3)(b), MCA, actually

supports the District Court's conclusion that the Legislature explicitly refers to

tribal governments when it intends to include them.

In such a simple and straightforward case of statutory construction, the

District Court was required to place dispositive weight on the plain meaning of

§ 15-35-102(11), MCA. Because the ordinary meaning of "local government" as a

subordinate division of state government does not encompass "tribal

governments," the District Court correctly concluded the plain meaning of § 15

35-102(11), MCA, prevented Taxpayer from improperly deducting taxes it paid to

the Tribe. Consequently, this Court need apply no other means of interpretation

and should affirm the District Court's correct conclusion.
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2. The District Court properly rejected Taxpayer's effort to
redefine the term "local government" as "any government"
that is "located" in Montana.

Taxpayer's attempt to redefine "local government" contravenes the term's

ordinary meaning and fails to give effect to all the words of § 15-35-102(11),

MCA. While Taxpayer does not present a definition of "local government" in its

brief, it appears Taxpayer defines "local government" as (1) "any government" that

is (2) "located" in Montana. Appellant's Brief, pp. 27-28. Local government,

however, does not ordinarily mean any form of government located within the

borders of Montana. See supra Section III, Part A, Section 1. Taxpayer further

fails to point to any statutory definition or reference adopting this assertion. On

this basis alone, Taxpayer's interpretation fails.

Moreover, when taken to its ultimate conclusion, Taxpayer's interpretation

fails to read the statute as a whole and give effect to each of its parts. Courts reject

interpretations that fail to giveeffect to all of the words used in a statute. Montana

Trout Unlimited v. State Dep 't ofNatural Res. & Conservation, 2006 MT 72, ~ 23,

331 Mont. 483, 133 P.3d 224. Taxpayer's interpretation of "local government"

fails to give effect to the words "federal" and "state governments" in § 15-35-

102(11), MCA. Both Montana and federal agencies are (1) governments that are

(2) located in Montana. Under Taxpayer's definition, state and federal

governments would also comprise "local governments," rendering any specific
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reference to them superfluous. Had the Legislature intended to use such an

unusual definition of local government, it would not have needed to separately

delineate state or federal governments in the statute. This Court should therefore

affirm the District Court because it correctly concluded Taxpayer's interpretation

fails to properly ascertain and effectuate the plain meaning of § 15-35-102(11),

MCA.

B. The District Court properly rejected Taxpayer's interpretation of
§ 15-35-102(11), MCA, because it inserts what has been omitted,
omits what has been inserted, and renders the statute
meaningless.

The District Court correctly concluded that the statutory definition of "taxes

paid on production" did not include all production taxes, regardless of its recipient.

Taxpayer's attempt to ignore the limiting phrase "federal, state, or local

govelnments" violates well-established rules of statutory construction. This Court

has repeatedly held that:

[T]he office of the judge is simply to ascertain and declare what is in
terms or substance contained therein, not to insert what has been
omitted or omit what has been inserted.

E.g., Ellison v. State, 2013 MT 376,,-r 11,373 Mont. 159,315 P.3d 950 (citing § 1-

2-101, MCA). "As a corollary to this rule, [a court] may not create an ambiguity

where none exists, nor may [it] rewrite a statute, by ignoring clear and

unambiguous language, in order to accomplish what [it] may feel IS a more

sensible or palatable purpose." State v. Cooksey, 2012 MT 226, ,-r 69, 366 Mont.
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346, 286 P.3d 1174 (Nelson, J., dissenting). Further, because this Court

"presume[s] the Legislature would not pass useless or meaningless legislation," it

rejects any interpretation that renders a portion of a statute meaningless. E.g., State

v. Am. Bank, 2008 MT 362, ,-r 15,346 Mont. 405, 195 P.3d 844. To include tribal

governments in the list of governments inserts language not included in the statute.

Altelnatively, redefining "local government" in the fashion asserted by Taxpayer

renders portions of the statute meaningless.

Taxpayer claims § 15-35-102(11), MCA "is unambiguously meant to

describe what a production tax is, not to narrow or limit obvious production taxes"

to any recipients of the tax. Appellant's Brief, p. 22. Thus, Taxpayer contends it is

entitled to deduct any production taxes it pays, regardless of its recipient.

Taxpayer ignores, however, that "federal, state, or local governments" modifies the

deductible "taxes paid." Section 15-35-102(11), MCA. Accordingly, Taxpayer's

interpretation either inserts "tribal governments" into the statute or entirely omits

the language "paid to federal, state, or local governments."

Taxpayer's interpretation also fails because it would render § 15-35-102(11),

MCA, superfluous and meaningless legislation by improperly focusing on the

general meaning of "taxes paid on production" in § 15-35-102(5), MCA, as if the

specific definition of § 15-35-102(11), MCA, did not exist. The Legislature's

decision regarding which governments (federal, state, and local) to include within
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the "taxes paid on production" definition clearly demonstrates the Legislature

simply chose to exercise its legislative prerogative in limiting the extent to which

deductions would be allowed. See § 15-35-102(5), MCA (capping royalty

deductions for federal, state, and tribal governments, but not local governments).

Thus, this Court should affirm the District Court because its interpretation properly

ascertained and effectuated the statute's plain meaning.

C. The District Court properly relied on Citizens for Balanced Use v.
Maurier.

The District Court correctly concluded Maurier supported its decision that

"tribal governments" were not implicitly included in § 15-35-102(11), MCA.

Taxpayer improperly attempts to minimize this Court's holding in Maurier and

incorrectly states the holding of the case. Taxpayer claims Maurier narrowly stood

for the proposition that tribal lands were not "public or private" lands. Appellant's

Brief, pp. 19-20. Taxpayer also wrongly contends that instead of interpreting

Maurier "for the proposition that tribal governments should not be implied into a

statutory scheme," the Department (and apparently the District Court as well)

somehow "ignores the legitimacy of tribal governments as valid taxing authorities

and as 'local governments.'" Id. 5

5 Taxpayer incorrectly cites various cases it contends imply a federal preemption claim that is not
properly before this Court. Infra pp. 38-41. Accordingly, such cases do not conflict with nor do they
overcome the holding in Maurier.
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Although it is unclear how the District Court's interpretation could possibly

challenge the legitimacy of tribal governments, Maurier clearly stands for the

proposition that "tribes and tribal lands should not be impliedly included in

statutory schemes without the clearest of reasons to do so," at least as it relates to

land ownership. Maurier, ~ 18. This court noted that "[r]eservations and tribal

lands are neither public property nor private property, but are in a special class."

ld. at ~ 19. Similarly, tribal governments are neither federal, state, nor local

governments, but are in a special class. Thus, Maurier supports the District

Court's conclusion that "tribal governments" should not be implicitly included as

"federal, state, or local governments." This conclusion finds even more support

when analyzed in context with the corresponding rule of strict construction related

to deduction statutes discussed above. Supra Section II. Because Maurier clearly

bears on the applicable rules of statutory construction and the propriety of

impliedly including tribes in statutory schemes, the District Court properly applied

the decision when analyzing this straightforward case of statutory construction.

This Court should therefore disregard Taxpayer's attempts to distinguish Maurier.

IV. Taxpayer's attempts to change its arguments on appeal find no support
in fact or law and actually undermine Taxpayer's arguments.

Taxpayer presented different theories to the District Court than it now raises

before this Court. Additionally, Taxpayer now adopts several of the Department's

legal theories. Taxpayer finds fault with the District Court, even though the
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District Court could not have addressed these new arguments. As this Court has

repeatedly recognized, it would be fundamentally unfair to fault the District Court

for failing to correctly rule on issues it was never given the opportunity to consider.

E.g., Day v. Payne, 280 Mont. 273, 276-77, 929 P.2d 864, 866 (1996). Taxpayer

inappropriately changes three legal theories for the first time on appeal:

(1) Taxpayer argues the "includes" language in § 15-35-102(11), MCA, modifies

the type of tax, not the recipient of the tax, (2) Taxpayer claims the Legislature

only meant to mitigate, not eradicate, tax pyramiding, and (3) Taxpayer implicitly

attempts to revive its dismissed federal preemption claim. These new legal

theories should be rejected from the outset because Taxpayer did not raise the

theories before the District Court. Alternatively, if this Court considers Taxpayer's

new legal theories, Taxpayer's claims still fail because they find no support in

either fact or law and they actually undermine Taxpayer's position.

A. Taxpayer's adoption of the Department's arguments regarding
the "includes" language set forth in § 15-35-102(11), MeA,
effectively moots Taxpayer's claims.

The parties disputed the effect of the following language before the District

Court:

"Taxes paid on production" includes any tax paid to the federal,
state, or local governments upon the quantity of coal produced as a
function of either the volume or the value of production and does not
include any tax upon the value of mining equipment, machinery, or
buildings and lands, any tax upon a person's net income derived in
whole or in part from the sale of coal, or any license fee.
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Section 15-35-102(11), MCA (emphasis added). Taxpayer originally argued to the

District Court that the "includes" language in § 15-35-102(11), MCA, referred to

the recipients of the tax (federal, state, or local governments), and because

"includes" was illustrative, not exhaustive, "tribal governments" could be

implicitly included as a recipient. Taxpayer's Initial Brief, p. 6. The Department

responded that Taxpayer's interpretation of "includes" was incorrect because it

"clearly refer[red] to the type of tax involved and not the kind of government to

whom the tax [was] paid." Dept.'s Initial Brief, p. 5 (emphasis added). Taxpayer

now argues (and thereby concedes) the "includes" language refers solely to the

types of taxes (i.e., production versus non-production taxes). Appellant's Brief,

pp. 20-26. Notwithstanding this new theory, this Court should affirm the District

Court because Taxpayer's arguments find no legal support as discussed below.

1. Because Taxpayer concedes "includes" has no bearing on
"federal, state, or local governments," it is irrelevant
whether the language provides an exhaustive list.

Taxpayer argued before the District Court that if "includes" modified

"federal, state, or local governments" and was a non-exhaustive term, then

hypothetically the statute could implicitly include other types of governments.

Taxpayer's Initial Brief, p. 6. Taxpayer's concession that the "includes" language

does not refer to the recipient of the tax renders Taxpayer's "includes" argument

entirely irrelevant. Whether "includes" is an exhaustive or non-exhaustive term is
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only relevant to the extent it modifies "federal, state, or local governments."

Because Taxpayer now concedes "includes" refers to the types of taxes, this Court

should disregard Taxpayer's claims because this concession renders them moot.

2. Assuming, arguendo, "includes" somehow modified the list
of governments, Taxpayer nonetheless misconstrues the
holding in Mitchell v. University ofMontana.

Even if "includes" were somehow related to the list of governmental entities,

that list is exhaustive and Taxpayer's argument carries no weight. Taxpayer's

construction of the word "includes" relies solely on non-Montana case law that is

inapplicable to the present case, while failing to adequately distinguish this Court's

decision in Mitchell v. University of Montana, 240 Mont. 261, 783 P.2d 1337

(1989). In Mitchell, this Court reversed a district court when it determined the

plain language of § 2-9-111, MCA (1989), did not extend immunity to the

University Board of Regents. Mitchell, 240 Mont. at 263, 783 P.2d at 1339. The

statute provided in pertinent part that:

(1) As used in this section:
(a) the term "governmental entity" includes the state, counties,

municipalities, and school districts;
(b) the term "legislative body" includes the legislature ... and

any local governmental entity given legislative powers by statute,
including school boards.

(2) A governmental entity is immune from suit for an act or
omission of its legislative body or a member, officer, or agent thereof.

Section 2-9-111, MCA (1989) (emphasis added).
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The University argued its Board of Regents was a legislative body entitled to

immunity under § 2-9-111, MCA (1989). Mitchell, 240 Mont. at 263, 783 P.2d at

1339. This Court disagreed, concluding the Board of Regents was "not a 'local

governmental entity given legislative powers by statute' and thus not a 'legislative

body' as contemplated" by § 2-9-111 (1), MCA (1989). Id. This Court explained

that Montana Constitution Article XI, section 1, defined "local government units:"

The term "local government units" includes, but is not limited to,
counties and incorporated cities and towns. Other local government
units may be established by law.

Title 7 of the Montana Code Annotated "Local Governments,"
deals generally with the powers, characteristics, and operation of local
government. Nowhere in this title is the Board of Regents . . .
discussed within the context of being a local government entity or
unit. . .. Clearly, the [Board of] Regents are not a local governmental
entity as contemplated by § 2-9-111, MCA.

Mitchell, 240 Mont. at 264, 783 P.2d at 1339.

Similar to Taxpayer's contentions, the University argued the word

"includes" in § 2-9-111, MCA (1989), broadly extended beyond the listed

governmental entities. Mitchell, 240 Mont. at 265, 783 P.2d at 1339. The

University contended "an interpretation of [§ 2-9-111, MCA (1989)], defining

legislative bodies as exclusively the State legislature or local governmental entities

with statutory powers, change[d] the plain meaning of the word 'includes' as

written in the statute to a very different meaning: 'is limited to. '" Id. (emphasis in
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original). This Court, however, determined the word "includes" provided an

exhaustive list of governmental entities, stating:

If so intended, the legislature could have easily used the phrase
"includes, but is not limited to" [in § 2-9-111, MCA] in defining
governmental entities. Because the legislature chose not to use such
language, we apply the familiar maxim of statutory construction:
expressio unius est exclusio alterius. (The expression of one thing is
the exclusion of another.)

Id.

Without providing any suppOliing analysis, Taxpayer generally claims

Mitchell "was based upon the interpretation of a different statute under a different

set of facts." Appellant's Brief, p. 24. It appears Taxpayer attempts to distinguish

Mitchell because the statute at issue in that case demanded strict construction.

Taxpayer fails to recognize, however, that because § 15-35-102(11), MCA,

involves a state tax deduction statute, it too demands strict construction. Supra

Section II. Mitchell clearly bears on this case, especially considering Mitchell

specifically examined the ordinary meaning of local government entities, a term

similar to local governments.

Taxpayer then sets up a straw man by claiming the Department argued

Mitchell "universally redefine[d] the word 'includes' wherever it appeared in the

Code." Appellant's Brief, p. 24. Taxpayer argues that somehow interpreting

"includes" consistent with this Court's holding in Mitchell would absurdly exclude

an "individual" from the definition of person in § 40-7-103, MCA. Taxpayer
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attempts to create an absurdity where none exists, however. "Person" includes any

legal entity, a term that necessarily includes an "individual." BLACK'S LAW

DICTIONARY FREE ONLINE LEGAL DICTIONARY 2d Ed., What is Legal Entity,

http://thelawdictionary.org/legal-entity/#ixzz2tyVgFelA (last accessed Feb. 21,

2014) (defining "legal entity" as "a lawful or legally standing association,

corporation, partnership, proprietorship, trust, or individual"). Regardless, this

Court's interpretation of "includes" in Mitchell provides consistent and clear

guidance in interpreting legislative intent. Contrary to Taxpayer's distortions, the

Department only argued that because § 15-35-102(11), MCA, uses the word

"includes," but does not use the phrase "includes, but is not limited to," the

Legislature clearly intended to limit the list to which it refers. Indeed, within the

same statute, the Montana Legislature specifically used the language "includes but

is not limited to" when it intended to create a non-exhaustive list. Section 15-35-

102(7), MCA. Thus, even if the word "includes" somehow modified the list of

governments in § 15-35-102(11), MCA, it limited the list solely to "federal, state,

or local governments."

3. Assuming, arguendo, that "includes" was relevant,
Taxpayer also improperly cites Missoula YWCA v. Bard.

After misconstruing Mitchell and misrepresenting the Department's position,

Taxpayer incorrectly cites Missoula YWCA v. Bard for the proposition that this

Court interprets the word "includes" expansively. Appellant's Brief, p. 24. In
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Missoula YWCA, this Court solely addressed whether "attorney serVIces are a

'necessary article' under § 40-2-210, MCA," not whether includes provides an

exhaustive or non-exhaustive list. Missoula YWCA v. Bard, 1999 MT 177, ~ 2,295

Mont. 260, 983 P.2d 933. Section 40-2-210, MCA, provides in pertinent part that

the phrase "necessary articles" includes all goods and services that are
reasonably required to provide for the health, welfare, comfort, and
education of the married person, the person's spouse, and minor
children, taking into consideration the earnings, resources, and general
standard of living of the persons.

Contrary to Taxpayer's claim, this Court did not even discuss the word "includes"

when interpreting the statute, but instead analyzed the plain meaning of "necessary

articles." ld. at ,-r,-r 12-15. Accordingly, Missoula YWCA has no bearing on this

case and this Court should disregard Taxpayer's misplaced reliance on it.

Because Taxpayer's arguments related to the "includes" language are

properly rejected based on any of the independent bases discussed above, this

Court should affirm the District Court's correct conclusion that Taxpayer was not

entitled to a state tax deduction for taxes it paid to a tribal government.

B. Taxpayer concedes the Department's arguments regarding
eradication versus mitigation as it relates to "tax pyramiding,"
but continues to mischaracterize the statute's legislative history.

As an initial matter, both parties agree the plain meaning of § 15-35-

102(11), MCA, dispositively resolves this appeal. Appellant's Brief, p. 29.

Accordingly, both parties agree a review of the statute's legislative history is
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inappropriate in this case. See Baxter, ~ 41. Nevertheless, Taxpayer addresses the

legislative history of the statute and mischaracterizes that history. Assuming,

arguendo, "federal, state, or local governments" is somehow ambiguous, this Court

should reject Taxpayer's mischaracterization of the statute's legislative history.

1. The statute's legislative history demonstrates the
Legislature specifically declined to extend state tax
deductions for tribal taxes.

Taxpayer argued to the District Court that it should not interpret the plain

language of § 15-35-102(11), MCA, as specifically limiting deductible taxes to

"taxes paid to federal, state, or local governments." Taxpayer's Initial Brief., pp.

8-10. Taxpayer ostensibly based this theory on its contention that the Legislature

originally enacted § 15-35-102(11), MCA, to "eradicate" all instances of

pyramiding and "was not concerned with defining or limiting what taxes could or

could not be deducted." Id. at p. 9. The Department responded that,

notwithstanding that Taxpayer's contention ignored the statute's plain meaning,

Taxpayer overstated the Legislature's purported concern because the Legislature

only sought to mitigate, not eradicate, pyramiding. Dept.'s Initial Brief, pp. 11-12.

Taxpayer now concedes the Legislature only sought to mitigate pyramiding in

certain circumstances. Appellant's Brief, pp. 29-31. It continues to argue,

however, that § 15-35-102(11), MCA, is merely a supplemental definition allowing

coal producers to deduct any "severance and gross proceeds taxes, no matter the
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recipient." Id. at p. 30. As discussed below, the legislative history actually

supports the opposite conclusion.

As an initial matter, Taxpayer defeats its own arguments when it alleges the

Legislature could not have included "tribal governments" in the definition of

"taxes paid on production" in 1975 because tribal tax authority was questionable at

the time. See Appellant's Brief, pp. 31-32. By admitting the Legislature could not

have possibly considered taxes paid to tribal governments when the statute was

enacted, Taxpayer concedes the Legislature did not intend the language "taxes paid

to federal, state, or local governments" to include "tribal governments." This

concession, coupled with the fact that the Legislature never amended the statutory

language to include tribal taxes, demonstrates the Legislature never intended to

allow a deduction for taxes paid to tribal governments. Indeed, the Legislature

specifically rejected an amendment that would have allowed a "dollar for dollar tax

credit for severance taxes paid a tribe pursuant to an approved tribal tax" at the

same time it was drafting the definition for "taxes paid on production." Dept. 's

Initial Brief, Ex. B (Appendix 2 attached hereto); Mont. S. Tax Comm., Taxation

Committee, 44 Leg., 1975 Sess., 2 (Mar. 27, 1975) (Appendix 3 attached hereto).

Subsequent legislative enactments further evince the correctness of the

conclusion that the Legislature did not intend to allow a deduction for tribal taxes.

While the Legislature never exercised its prerogative to amend § 15-35-102(11),
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MCA, to include taxes paid to tribal governments, it did exercise this prerogative

when it amended § 15-35-102(5), MCA, in 1985. Compare § 15-35-102(11),

MCA (1983) with § 15-35-102(5), MCA (1985). The Legislature added the

following language to the "contract sales price definition:"

Contract sales price includes all royalties paid on production no matter
how such royalties are calculated. However, with respect to royalties
paid to the government of the United States, the state of Montana, or ~
federally recognized Indian tribe, the contract sales price includes
only:

(a) for quarterly periods ending on and after September 30,
1984, 15 cents per ton plus 75% of the difference between 15 cents
per ton and the amount of such federal, state, and tribal government
royalties actually paid;

(b) for quarterly periods ending on and after September 30,
1985, 15 cents per ton plus 50% of the difference between 15 cents
per ton and the amount of such federal, state, and tribal government
royalties actually paid;

(c) for quarterly periods ending on and after September 30,
1986, 15 cents per ton plus 25% of the difference between 15 cents
per ton and the amount of such federal, state, and tribal government
royalties actually paid; and

(d) for quarterly periods ending on and after September 30,
1987, 15 cents per ton.

Section 15-35-102(5), MCA (1985) (emphasis added). The fact that the

Legislature specifically amended § 15-35-102(5), MCA, to include royalties paid

to tribal governments in 1985 (after Taxpayer alleges tribal taxation authority had

been established) but chose not to amend § 15-35-102(11), MCA, conclusively

demonstrates the Legislature did not intend to include taxes paid to tribal

governments within the definition of "taxes paid on production."
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2. The legislative history of § 15-35-102(11), MeA,
demonstrates that the Legislature only sought to minimize
tax pyramiding.

Taxpayer oversimplifies the complexity of pyramiding, using only a single

paragraph to develop the issue. Appellant's Brief, p. 30. The failure to adequately

develop its pyramiding theory makes it difficult to discern exactly why Taxpayer

contends "taxes paid on production" include all taxes, notwithstanding to whom

they are paid.

Although Taxpayer concedes the Legislature only sought to mitigate, not

eradicate, pyramiding, Taxpayer nevertheless still seems to suggest the Legislature

sought to eradicate pyramiding as it relates to "taxes paid on production." Such a

conclusion, however, is unwarranted by the legislative testimony. When the

Legislature enacted the definition of "taxes paid on production" in 1975, it did not

remove pyramiding for tribal production taxes or other taxes (mining equipment,

income, or license fees) more indirectly related to coal production.6 The

Legislature specifically declined to allow a "dollar for dollar tax credit for

severance taxes paid a tribe pursuant to an approved tribal tax." Appendices 2

and 3 hereto. The Legislature also declined to remove pyramiding for royalties in

the 1975 legislative session, even though Taxpayer specifically requested it do so.

6 Additionally, double taxation (or tax pyramiding), in the state-tribal tax jurisdiction context, has been
expressly endorsed by the United States Supreme Court for natural resource taxes when a state and a tribe
each have their own respective tax authority. See Cotton Petroleum v. New Mexico, 490 U.S. 163 (1989).
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Taxpayer's Appendix E, pp. 5-10. Thus, pyramiding still existed after 1975 for

tribal taxes, certain taxes indirectly related to coal production, and royalties.

As discussed above, in the 1983 legislative session, the Legislature

ultimately allowed a deduction for royalties paid to certain kinds of governments

(federal, state, or tribal, but not local) for all but the CUlTent 15 cents a ton in

royalties. Section 15-35-102(5), MCA (1985). This further evinces that while the

Legislature may have sought to mitigate some instances of pyramiding, it did not

intend to completely eradicate pyramiding related to production taxes as suggested

by Taxpayer. Indeed, had the Legislature meant to eradicate all pyramiding

relating to "taxes paid on production," it could have remained silent on the specific

federal, state, or local recipients and enacted a broad reference to any government

to whom production taxes were paid. Instead, the Legislature specifically limited

the state tax deduction to taxes paid to "federal, state, or local governments."

3. The statute's legislative history demonstrates the
Legislature considered legal distinctions between tribal
taxation and federal, state, and local taxation.

Because tribal governments are sovereign, tribal taxes are a distinct tax not

related to federal, state, or local taxes. Tribal tax authority can also be

unpredictable because of its complexity and sometimes fact-driven nature. For

example, Taxpayer explained to the District Court that:

In 1982, [Taxpayer] and the [Tribe] amended their Lease
Agreement to recognize this ongoing dispute concerning the extent
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the State and/or Tribe could tax [Taxpayer's] mining operations. In
the Amendment, [Taxpayer] agreed to "pay to the [ Tribe] a tax equal
to the Montana State Coal Severance Tax ... and a tax equal to the
Montana State Gross Proceeds Tax . . . less whatever amount is
required to be paid in severance and gross proceeds taxes to the state
of Montana ..." (See Amendment, Ex 5.) In effect, the parties
entered into an agreement that allowed the [Tribe} to collect coal
severance and gross proceeds taxes should those taxes by [the State]
ever be prohibited.

Taxpayer's Initial Brief, p. 4 (emphasis added; omissions in original). In essence,

the Tribe and Taxpayer entered into a contractual agreement establishing the taxes

Taxpayer would be required to pay to the Tribe.7 Such tax distinctions are

presumed to have played into the Legislature's decision not to include tribal taxes

within the statutory definition of "taxes paid on production."

Further, the Legislature understood these distinctions when it considered the

possibility of a credit for tribal coal taxes, imposing numerous limitations before

tribal taxes could even qualify for the proposed credit. Appendix 3, p. 2. When

considering the legislation, the Legislature required that coal be produced within

the boundaries of a federally recognized Indian reservation, a tribal mineral tax be

enacted by the tribe and approved by the Secretary of Interior, and the tax revenue

be used to upgrade tribal governmental services in order to qualify for the credit.

ld. Ultimately, the Legislature declined to allow the proposed credit.

7 Notably, no Crow tribal tax ordinance related to coal gross proceeds and severance taxes exists in the.
record and the parties could not locate one in the public domain.
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While Taxpayer may disagree with the Legislature's decision to omit taxes

paid to tribal governments, Taxpayer cannot ignore this legislative intent by

obfuscating the issue of pyramiding. Taxpayer fails to demonstrate the Legislature

intended to eliminate pyramiding relating to taxes paid to tribal governments and

the legislative history demonstrates the Legislature specifically declined to extend

a state tax benefit for taxes paid to tribal governments. Indeed, Taxpayer's

argument finds even less support when taken out of isolation and analyzed in

conjunction with other rules of statutory construction that must be considered.

Accordingly, this Court should affirm the District Court's correct conclusion that

Taxpayer was not entitled to a state tax deduction for tribal taxes.

C. Taxpayer inappropriately attempts to raise a federal preemption
claim to this Court.

Taxpayer repeatedly argues the disallowance of its claimed deduction

somehow infringes "on a tribal government's right to self-government" or

challenges the Tribe's "authority to tax." E.g., Appellant's Brief, p. 28. This

rhetoric mischaracterizes the Department's arguments and misconstrues the

District Court's conclusions. Further, Taxpayer never articulates how the denial of

the deduction infringes on tribal sovereignty nor does Taxpayer clarify how such

an alleged infringement is unlawful. While the Department is not required to

develop legal analysis that might support an opposing party's position or reframe

its arguments, the Department nonetheless attempts to discern and respond to

35



Taxpayer's arguments for the Court's benefit. See State v. Gunderson, 2010 MT

166, ~ 12,357 Mont. 142,237 P.3d 74.

Taxpayer essentially requires this Court to ignore the plain language of § 15-

35-102(11), MCA, while conflating its dismissed federal preemption claim and its

state tax deduction claim. Appellant's Brief, pp. 7, 10-11, 17-19 (citing Crow coal

cases8 and State-Tribal Cooperative Agreements Act9 ("STCAA")). This effort

utterly fails, however, because Taxpayer has no standing to make such a claim,

Taxpayer cannot now raise a claim it withdrew from STAB, and no facts in the

record support such a claim.

Taxpayer lacks standing to bring a claim that implicates the Tribe's

sovereignty. While a non-Indian taxpayer may challenge the imposition of tax, "it

does not have standing to assert [a tribe's] sovereign right of self-government in

doing so." Northern Border Pipeline Co. v. Montana Dep't ofRevenue, 237 Mont.

117, 128-29, 772 P.2d 829, 836 (1989). Notably, the Tribe is not a party to this

appeal nor did Taxpayer attempt to join it as a party. Accordingly, while Taxpayer

8 Supra n. 2.
9 Taxpayer misapprehends the STCAA's purpose in the tax sharing context, which is to promote
economic development through the use of tax sharing agreements where the State and a tribe have
concurrent tax authority. Section 18-11-101, MCA, et seq. The STCAA does not require either
government to enter into an agreement, tax sharing or otherwise. Further, the STCAA framework
specifically provides that nothing in a cooperative agreement shall be construed so as to expand or
diminish the jurisdictional authority of either government. Section 18-11-110(2), MCA. Thus, the
STCAA lends additional credence to the Department's position that the Tribe's tax authority did not
displace the State's tax authority, rather the respective tax authority of each government generally co
exists, except in certain (and usually highly fact-driven) circumstances. Supra, n. 2. Thus, the STCAA
provides no support for Taxpayer's contention that the State should be forced to accept a deduction of
tribal taxes.
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may challenge the disallowance of its deduction for tribal taxes, it does not have

standing to assert the Tribe's sovereign right of self-government in doing so.

Federal preemption principles (including an infringement on tribal

sovereignty) have no bearing on whether a state government, enacting a lawful tax,

may limit certain tax benefits to non-Indian coal producers. The Tribe, exercising

its sovereign authority in enacting a tribal tax, likewise may decide not to include

taxes paid to state governments as a tribal tax deduction. Certainly, no one would

argue the Tribe's exercise of such a prerogative somehow infringes on the State's

authority. A sovereign's decision to decline to extend certain tax benefits when

imposing its own lawful tax does not implicate another sovereign's authority.

Accordingly, federal preemption principles are irrelevant, especially considering

that Taxpayer moved to dismiss its federal preemption claim before the parties

jointly petitioned the District Court. But for Taxpayer's withdrawal of its federal

preemption claim, the parties could not have agreed to petition the District Court

for interlocutory adjudication. See § 15-2-304, MCA (requiring the absence of

factual disputes to file a petition).

The resolution of a federal preemption claim requires a complex, fact-driven

analysis that necessitates a fully developed factual record and a meaningful

presentation of the legal argument, neither of which exist in this case. See White

Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980) (requiring a
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"particularized inquiry into the nature of the state, federal, and tribal interests at

stake, to determine whether, in the specific context, the exercise of state authority

violates federal law"). Because the parties jointly petitioned for interlocutory

adjudication, the only facts in the record are those set forth in the Joint Petition.

Thus, no facts in the record exist that could possibly support Taxpayer's implicit

claim. Consequently, this Court should disregard Taxpayer's efforts to improperly

raise federal Indian law principles in an attempt to circumvent the quick

disposition of this simple state tax deduction appeal.

Ultimately, this case stems from Taxpayer's discontent at the Legislature's

decision (and prerogative) to limit a non-Indian coal producer's state tax benefit to

taxes paid to "federal, state, or local governments," a matter solely within the

Legislature's purview. The plain meaning of § 15-35-102(11), MCA, clearly

demonstrates the Legislature intended to exclude deductions for taxes paid to tribal

governments and no further analysis was warranted beyond this clear and

unambiguous language. Because the issues Taxpayer raises find no support in

either fact or law and the District Court correctly concluded Taxpayer was not

entitled to claim state tax deductions for tribal taxes, this Court should affirm the

District Court.

III
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v. Although the District Court correctly concluded the statute's plain
meaning was dispositive, the District Court's conclusion nonetheless
finds support from extrinsic sources of statutory interpretation.

Although neither party alleges § 15-35-102(11), MCA, is ambiguous,

extrinsic sources of statutory construction also support the District Court's

interpretation of the statute. When the plain meaning of a statute is unclear, courts

seek to determine the legislative intent by extrinsic means. Infinity Ins. Co. v.

Dodson, 2000 MT 287, ,-r 46, 302 Mont. 209, 14 P.3d 487. Such extrinsic means

include examining a statute's legislative history and applying various rules of

statutory construction. State v. McNally, 2002 MT 160, ~ 19,310 Mont. 396, 50

P.3d 1080; Montana Contractors' Ass 'n v. Dep't of Highways, 220 Mont. 392,

394,715 P.2d 1056,1058 (1986).

As discussed above, the legislative history supports the District Court's

interpretation of § 15-35-102(11), MCA. Supra Section IV, Part B. In conjunction

with this history, well-established rules of statutory construction also support the

District Court's interpretation.

A. The rule favoring the specific over the general supports the
District Court's interpretation.

"[I]n construing statutory definitions according to the intent of the

Legislature, it is fundamental that the specific prevails over the general." Montana

Stockgrowers Assn. v. Dep't ofRevenue, 238 Mont. 113, 121, 777 P.2d 285, 290

(1989) (citing § 1-2-102, MCA). Taxpayer argued below that the District Court
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should ignore the specific statutory definition of "taxes paid on production" and

adopt Taxpayer's general definition of "taxes" that were "paid on production."

Taxpayer's Initial Brief, pp. 6-7. If "taxes paid on production" were not statutorily

defined, then there would be no limitation based on the recipient of the tax and

Taxpayer would arguably be entitled to the disputed deduction. The Legislature

did not, however, leave "taxes paid on production" undefined, but instead

specifically defined and narrowed the term to "taxes paid to federal, state, or local

governments." Section 15-35-102(11), MCA. Thus, the District Court properly

rejected Taxpayer's attempt to redefine "taxes paid on production" because the

Legislature's specific definition controlled over Taxpayer's general definitions of

"taxes" and "paid on production."

B. The Department's interpretation is entitled to deference.

When construing a statute, courts give deference to the interpretation given

by the officer or agency charged with its administration. E.g., Dep't. ofHighways

v. Midland Materials Co., 204 Mont. 65, 662 P.2d 1322 (1983). Taxpayer does not

dispute that the Department has consistently interpreted § 15-35-102(11), MCA, as

not including tribal taxes since the inception of the statute. As the agency charged

with administering the tax code, the Department's construction of § 15-35-102(11),

MCA, is entitled to deference.
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C. The District Court's interpretation is also supported by the rule
that ambiguities inherent in § 15-35-102(11), MCA, must be
construed in favor of the Department.

When a statute involves a deduction from tax, and the statute's legislative

intent is in doubt, this Court has repeatedly recognized ambiguities must be

resolved in favor of the taxing authority and against the taxpayer. E.g., State ex

reI. Whitlock v. State Bd. of Equalization, 100 Mont. 72, 45 P.2d 684 (1935).

Although neither party alleges the legislative intent is ambiguous, should this

Court determine legislative intent is unclear, the District Court's conclusion was

nonetheless supported because this ambiguity must be resolved in favor of the

Department and against Taxpayer as a matter of law.

D. The District Court properly rejected Taxpayer's interpretation
because it leads to an absurd result.

Statutory construction cannot lead to absurd results if a reasonable

construction will avoid it. Gaub, 220 Mont. at 428, 715 P.2d at 445. While the

District Court's decision affirming the Department's interpretation leads to a

reasonable construction of the statute, Taxpayer's interpretation leads to absurd

results. At least two absurdities result by inserting the word "tribal" into the term

"federal, state, or local." First, as discussed above, Taxpayer's interpretation

offends principles of tribal sovereignty by suggesting tribal governments are at a

level below state government.
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Secondly, implicitly including tribal governments within "local

governments" in § 15-35-102(11), MCA, could mean tribal governments are also

implicitly included with "local governments" in other portions of the Montana

Code Annotated. Thus, Taxpayer's interpretation would invite other parties to

insert the word "tribal" into portions of the Code where the Legislature never

intended to include tribal governments, such as entitlements or appropriations to

local governments. See generally, Title 7, MCA. Indeed, if Taxpayer's

interpretation were correct, tribal governments would be absurdly subject to state

management and oversight as provided in statute. Id. Conversely, no absurdity

results if this Court affirms the District Court's decision that "tribal governments"

are not included within the "federal, state, or local governments" specifically set

forth by the Legislature. Section 15-35-102, MCA. Because extrinsic sources of

statutory construction support the District Court's decision, this Court should

affirm the District Court.

III

III
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CONCLUSION

Based on the foregoing, the Department respectfully requests this Court

affirm the District Court because its interpretation of "taxes paid on production" as

defined in § 15-35-102(11), MCA, effectuates the statute's legislative intent

demonstrated by its plain meaning, its legislative history, and well-established

rules of statutory construction.

RESPECTFULLY SUBMITTED this day of March, 2014.

MONTANA DEPARTMENT OF REVENUE

CHARLENA TaRO
AMANDA L. MYERS
Special Assistant Attorneys General
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