
THE SUPREME COURT OF THE STATE OF MONTANA 
 

NO. DA 13-0547 
 

 
WESTMORELAND RESOURCES INC., 
 

Petitioner and Appellant, 
 

v. 
 
DEPARTMENT OF REVENUE OF THE  
STATE OF MONTANA 
 

Respondent and Appellee. 
 

 
APPELLANT’S BRIEF 

 

 
On Appeal from the Montana First Judicial District Court, 

Lewis & Clark County 
 

 

Appearances: 

W. Anderson Forsythe 
MOULTON BELLINGHAM PC 
Suite 1900, Crowne Plaza 
P. O. Box 2559 
Billings, Montana 59103-2559 
Telephone: (406) 248-7731 
Andy.Forsythe@moultonbellingham.com 
 
Attorneys for Appellant 

Charlene Toro 
Special Asst. Attorney General 
Montana Department of Revenue 
P.O. Box 7701 
Helena MT  59604-770 
 
 
 
Attorneys for Appellee 

 
 

January 6 2014



i 
 

TABLE OF CONTENTS 

 
TABLE OF AUTHORITIES ......................................................................... ii 

STATEMENT OF THE ISSUE .................................................................... 1 

STATEMENT OF THE CASE ..................................................................... 2 

STATEMENT OF FACTS ........................................................................... 6 

STANDARD OF REVIEW ......................................................................... 13 

SUMMARY OF ARGUMENT .................................................................... 13 

ARGUMENT ............................................................................................. 15 

I. The Taxes WRI Pays to the Crow Tribe Are “Taxes Paid on 
Production.” ..................................................................................... 15 

A. The Plain Language of the Statutory Definition Does Not 
Exclude Taxes Levied by a Tribal Government. ......................... 20 

B. The Department’s Interpretation Is Contrary to the Plain 
Language of the Statute. ............................................................ 23 

C. The Crow Tribe is a “Local Government.” ................................... 27 

II. If the Court Finds the Definition of “Taxes Paid on Production” to 
be Ambiguous, the Legislative History Conclusively Shows the 
Crow Tax is a “Tax Paid on Production.” .......................................... 29 

CONCLUSION .......................................................................................... 33 

 

 



ii 
 

TABLE OF AUTHORITIES 

Cases 

Bitterroot River Protective Ass'n, Inc. v. Bitterroot Conservation 
Dist., 2008 MT 377, 346 Mont. 507, 198 P.3d 219 ................................ 26 

Citizens for Balanced Use v. Maurier, 2013 MT 166, 370 Mont. 
410, 303 P.3d 794 ........................................................................... 19, 20 

Crow Tribe of Indians v. State of Mont., 819 F.2d 895 (9th Cir. 
1987) ..................................................................................... 7, 10, 11, 19 

Crow Tribe v. Montana, 650 F 2d 1104, amended, 665 F.2d 1390 
(1982) ...................................................................................................... 7 

Crow Tribe v. Montana, 819 F 2d 895 (1987) .............................................. 7 
GBN, Inc. v. Montana Dep't of Revenue, 249 Mont. 261, 265, 815 

P.2d 595, 597 (1991) ............................................................................. 16 
McCormick v. Brevig, 2004 MT 179, 322 Mont. 112, 96 P.3d 697............. 16 
Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 102 S. Ct. 894, 71 

L. Ed. 2d 21 (1982) ............................................................ 5, 9, 17, 20, 31 
Missoula YWCA v. Bard, 1999 MT 177, 295 Mont. 260, 983 P.2d 

933 ........................................................................................................ 24 
Mitchell v. University of Montana, 240 Mont. 261, 783 P.2d 1337 

(1989) .............................................................................................. 23, 24 
Montana v. Crow Tribe, 523 U.S. 696 (1998) ................................ 11, 12, 31 
New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 76 L. Ed. 

2d 611, 103 S. Ct 2378 (1983) .............................................................. 18 
Skinner Enterprises, Inc. v. Lewis & Clark Cnty. Bd. of Health, 286 

Mont. 256, 950 P.2d 733 (1997) ............................................................ 29 
State v. Berger, 259 Mont. 364, 856 P.2d 552 (1993) ............................... 26 
State v. Meeks, 2002 MT 246, 312 Mont. 126, 58 P.3d 167 ...................... 13 
Three Affiliated Tribes of Fort Berthold Reservation v. Wold Eng'g, 

476 U.S. 877, 106 S. Ct. 2305, 90 L. Ed. 2d 881 (1986) ........ 5, 15, 17, 28 
Western Energy Co. v. Dept. of Revenue, 1999 MT 289, 297 Mont. 

55, 990 P.2d 767 ................................................................................... 16 

Statutes 

§ 1–2–101 ................................................................................................. 16 
§ 15-2-304 .................................................................................................. 4 
§ 15-2-305 .................................................................................................. 4 
§ 15-23-701 ................................................................................................ 7 
§ 15-35-101 ................................................................................................ 7 
§ 15-35-102 ..................................... 1, 3, 8, 9, 12, 13, 15, 16, 20, 22, 27, 30 



iii 
 

§ 15-38-101 .......................................................................................... 7, 11 
§ 15-38-201 ................................................................................................ 8 
§ 15-38-202 ................................................................................................ 8 
§ 18-11-101 ........................................................................................ 17, 18 
§ 18-11-102 .............................................................................................. 18 
§ 2-9-111 ............................................................................................ 24, 25 
§ 40-7-103 ................................................................................................ 26 
§ 70-9-802 ................................................................................................ 25 
§ 90-1-131 ................................................................................................ 18 
§ 90-1-132 ................................................................................................ 18 
§ 90-6-701 ................................................................................................ 27 

Other Authorities 

6 U.S.C.A. § 101 ....................................................................................... 27 



 

STATEMENT OF THE ISSUE 

Westmoreland Resources Inc. (“WRI”) appeals the district court’s 

order upholding the Department of Revenue’s (“Department”) assessment 

of additional Resource Indemnity Trust Tax on coal produced and sold by 

WRI in 2005 from the Absaloka Mine near Hardin Montana.  

All Montana coal miners pay a Resource Indemnity Trust and Ground 

Water Assessment Tax to the State.  The tax is one of three that Montana 

assesses on coal producers: severance tax, gross proceeds tax, and the 

tax at issue in this case, the Resources Indemnity Trust and Groundwater 

Assessment Tax, which we refer to herein as the RITT. All three taxes are 

calculated as a percentage of the sale price of the coal. But the sale price 

subject to these taxes does not include, “that amount charged by the seller 

to pay taxes paid on production,” § 15-35-102, MCA.  Therefore, the 

amount the coal miner collects from its buyers to pay the coal severance 

taxes and gross proceeds taxes are not included in the sales price subject 

to the RITT tax.   

Westmoreland Resources, Inc. mines coal owned by the Crow Tribe. 

WRI collects from its customers the coal severance and gross proceeds 

taxes, which it then pays to the Tribe, not the State or county governments.  
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The Department assessed the RITT tax not only on the sale price of 

the coal, but also on the amounts “charged by the seller to pay taxes paid 

on production” contrary to statute.  The only reason the DOR assessed the 

RITT tax on WRI’s severance and gross proceeds taxes is because WRI 

paid the taxes to a tribal government rather than a county or state 

government. In effect the Department and the District Court refused to 

recognize the Crow Tribal Government’s severance and gross proceeds 

tax on its own coal as a “tax paid on production” or as a “local government” 

tax.  

The sole issue on appeal is whether the amount the coal miner (WRI) 

collects from its buyers to pay the coal severance and gross proceeds 

taxes to the Crow Tribe should be subject to the RITT tax. 

STATEMENT OF THE CASE 

 Westmoreland Resources, Inc. (“WRI”) produces coal that is owned 

by the Crow Tribe of Indians and is part of the Crow Reservation which is in 

south central Montana. It produced the coal at issue from the so called 

“ceded strip” north of the Crow reservation.  WRI pays coal severance and 

gross proceeds taxes to the Crow Tribe, not the State.  

 The RITT tax, like the state severance and gross proceeds taxes, is 

assessed as a percentage of the “contract sales price” of the coal. For 
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example, the State severance tax is 15% of the contract sales price, and 

the RITT tax is 0.4%. The statutory definition of the contract sales price is, 

“the price of coal extracted and prepared for shipment f.o.b. mine, 

excluding that amount charged by the seller to pay taxes paid on 

production�” § 15-35-102, MCA (emphasis supplied). There is no dispute 

that the tax assessment at issue consists of the Department taxing exactly 

that payment: “the amount charged by the seller [WRI] to pay taxes paid on 

production.”   

 The Department does not dispute that the payment it taxed was 

charged by the seller to pay taxes, nor that the taxes it paid were taxes 

paid on production. The Department’s sole rational for assessing the tax is 

that unlike other Montana coal producers, WRI pays the tax to a Native 

American tribal government, the Crow Tribe. The Department argues that 

the statutory definition of “taxes paid on production” justifies this result. This 

is the definition the Department bases its argument on: “’Taxes paid on 

production’ includes any tax paid to the federal, state, or local governments 

upon the quantity of coalL or the value of productionL” § 15-35-102 (11), 

MCA. The Department reads the statute to exclude Native American Tribes 

in Montana who impose production taxes on their coal, apparently denying 

that the Crow Tribe is a “local government.”  
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WRI’s method of calculating the tax was unchallenged for many 

years. In March 2010, however, the Department of Revenue singled out 

WRI and denied the deduction because the DOR declined to recognize the 

Crow Tribe as a legitimate local government in Montana with taxing 

authority. Although the RITT tax is only 0.4% of the contract sale price of 

coal, this amounted to an additional assessment for 2005 of $36,618, plus 

penalties and interest. (Aff of Susan Mateel, Doc. 5, Ex 2. Please note, the 

tax return filed with the Mateel affidavit is confidential, and filed under seal). 

WRI challenged the assessment and this case resulted.  

WRI filed a Complaint before the State Tax Appeal Board on 

November 23, 2010. On April 17, 2012, WRI and the Department filed a 

joint petition for an interlocutory adjudication of a substantive question of 

law in the First Judicial District Court in Lewis & Clark County pursuant to 

§§ 15-2-304 & 305, MCA which allows an interlocutory petition to state 

district court for a legal ruling on any critical issue of law pending before the 

State Tax Appeal board.  After each party filed simultaneous Briefs in 

Support and Response Briefs, the District Court denied WRI’s objection to 

the assessment on tax payments to the tribe in a Memorandum and Order 

dated July 22, 2013.  
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 The District Court’s ruling improperly subjects WRI to a “tax on a tax” 

which the relevant taxing statute expressly rejects. And by refusing to 

recognize the Crow Tribal Government as a genuine local government in 

Montana with real, albeit limited, jurisdiction and powers within its tribal 

territory, the district court’s ruling contradicts the U.S. Supreme Court’s 

holding that state courts “may not act in a manner that infringes on the right 

of reservation Indians to make their own laws and be ruled by them.” Three 

Affiliated Tribes of Fort Berthold Reservation v. Wold Eng'g, 476 U.S. 877, 

890, 106 S. Ct. 2305, 2313, 90 L. Ed. 2d 881 (1986).  The interpretation 

expressly ignores tribal governments’ well-established “power to tax” which 

“is an essential attribute of Indian sovereignty because it is a necessary 

instrument of self-government and territorial management.” Merrion v. 

Jicarilla Apache Tribe, 455 U.S. 130, 137, 102 S. Ct. 894, 901, 71 L. Ed. 2d 

21 (1982).    

   WRI appeals from the District Court’s Order (Appx. C) and asks this 

court to reverse, and hold that the Crow severance and gross proceeds 

taxes are indeed “taxes paid on production” imposed by a legitimate local 

government in Montana and thus WRI is entitled to calculate it’s RITT tax in 

the same way as any other Montana   coal miner--- i.e., that the RITT tax 
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should not be assessed against payments received by WRI to pay the 

severance and gross proceeds taxes. 

STATEMENT OF FACTS 

In February 2005, WRI filed a tax return with the Department to pay 

Montana’s Resource Indemnity Trust and Groundwater Assessment Tax 

(RITT or RIGWAT) for coal WRI produced and sold at its Absaloka Mine 

near Hardin, Montana in 2004. (Petition Doc. 1 – Facts, ¶ 1; see also 

Doc. 5, Aff. of Susan Mateel, ¶ 3 – Appx. D)1 On WRI’s return, it deducted 

coal severance and gross proceeds taxes it paid to the Crow Tribe from the 

“contract sales price” according to the statutory definition of contract sales 

price (Sealed Exhibit 1 to Mateel Aff. Doc. 5, and see tax forms, Appx. A.) 

Indeed, the tax return form itself, at page one of the return, lists the 

deductions from gross sales price to arrive at contract sales price, and 

clearly lists “Coal Gross Proceeds Tax” and “Coal Severance Tax” as 

proper deductions.  (See redacted tax forms, Appx. Ex. A.)  Id. At ¶ 4. 

In March 2010, the Department issued WRI a Revised Statement of 

Account disallowing the deductions for the Severance and Gross Proceeds 

paid to the Crow Tribe, thus failing to recognize the Crow Tribe as a 

legitimate taxing authority. (Id. at ¶ 7)  

                                      
1   “Doc” will refer to the document number in the District Court’s case register, Appx. F. 
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WRI has been leasing the “Absaloka Mine” from the Crow Tribe since 

1974.  (See Doc. 11, at Ex. 1.) The coal produced at the mine is owned by 

the Crow Tribe and located on a tract of land known as the “Ceded Strip”.  

(Aff. of Mateel, Doc. 5 at ¶ 3, Appx. D.) In 1904, Congress enacted 

legislation requiring the Crow Tribe to cede to the United States its interests 

in the surface area and underlying minerals of that portion of its 

reservation. See e.g. Crow Tribe of Indians v. State of Mont., 819 F.2d 895, 

896 (9th Cir. 1987).  While the surface estate is now owned by several non-

Indian landowners, the United States holds the underlying mineral rights in 

trust for the benefit of the Tribe. Id. The minerals underlying the ceded strip 

are part of the Crow Reservation and thus within its limited governmental 

jurisdiction. Crow Tribe v. Montana, 650 F.2d 1104, 1117, amended, 665 F 

2d 1390(1982); Crow Tribe v. Montana, 819 F 2d 895, 898 (1987). 

In 1975, the Montana Legislature enacted the current tax scheme on 

surface mine coal production in Montana. Montana imposes three taxes on 

the production of coal separate from the usual income and business 

property taxes that business in Montana pay. The taxes are the Coal 

Severance Tax, the Gross Proceeds Tax, and the Resource Indemnity 

Trust Tax, the “RITT”.  See e.g. § 15-35-101, MCA, et seq., § 15-23-701, 

MCA, et seq., § 15-38-101, MCA. et seq. All three taxes are imposed as a 
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percent of the “contract sales price” defined at § 15-35-102 (5), MCA. The 

coal severance tax is 15% of the contract sales price, and is paid to the 

State of Montana. § 15-35-103, 108, MCA. The gross proceeds tax is 5% of 

the contract sales price, § 15-23-703(1) MCA. It is collected by the local 

county treasurer, and is distributed to the county, the state, and the local 

school district pursuant to § 15-23-703, MCA. The RITT tax, the tax at 

issue in this case, is 0.4% of contract sales price and is allocated entirely to 

the Resource Indemnity Trust Fund, § 15-38-201, MCA. The proceeds of 

the fund are used for various purposes listed in § 15-38-202, MCA.  

The contract sales price upon which all three taxes are based is 

defined as “Lthe price of coal extracted and prepared for shipment f.o.b. 

mine, excluding that amount charged by the seller to pay taxes paid on 

productionL”  § 15-35-102(5), MCA (emphasis added).  In calculating its 

RITT tax WRI, just like any other coal miner in Montana, did not include the 

amounts it charged its purchasers to pay severance and gross proceeds 

taxes in the “contract sales price” since both are “taxes paid on production.” 

Otherwise it would be paying tax on a tax, something the definition of 

contract sales price clearly prevents.  

It was the 1975 legislation, entitled “An Act Revising the Taxation of 

Coal Production,” that created the three taxes and adopted the statutory 
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definitions at issue in this case.  See History - § 15-35-102, MCA. At that 

time the Crow Tribe had not yet won the right (through extensive litigation) 

to tax its own coal. Thus, the act was passed without knowledge of the tax 

the tribe would eventually win the right to impose.  

Nonetheless, a side issue during the 1975 debates on the legislation 

was how Indian owned coal would be treated under the new scheme.  (See 

WRI’s Brief, Doc. 11 at Ex. 3, Appx. E, p. 3.)  At that time, there was 

considerable uncertainty regarding the authority of Montana or the Tribe to 

tax coal owned by a Tribe. There is no suggestion or hint however, that the 

legislature intended to ignore or contradict a state’s obligation to recognize 

whatever limited sovereignty federal law gave tribes.  (See Doc. 11 at 

Ex.  4, Appx. E, p. 4.)  Id.  

In 1982, the United States Supreme Court addressed the issue of 

tribal rights to tax mineral extraction by generally affirming a tribal 

government’s “power to tax”: holding the right to be an “essential attribute of 

Indian sovereignty because it is a necessary instrument of self-government 

and territorial management.” Merrion, 455 U.S. at 137 (Supreme Court 

upholding tribal oil and natural gas severance tax levied by tribal 

government).  
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That same year, WRI and the Crow Tribe amended their Lease 

Agreement to recognize the evolving dispute concerning the extent the 

State and/or the Tribe was authorized to tax WRI’s mining operations on 

the Ceded Strip.  In the Amendment, WRI agreed to “pay to the [Crow 

Tribe] a tax equal to the Montana State Coal Severance Tax . . . and a tax 

equal to the Montana State Gross Proceeds Tax . . . less whatever amount 

is required to be paid in severance and gross proceeds taxes to the state of 

Montana . . . .”  (See Doc. 11 at Ex 5.)  In effect, the parties entered into an 

agreement in which the Crow Tribe would collect coal severance and gross 

proceeds taxes from WRI should those same taxes by Montana ever be 

prohibited.  

In 1987, the Ninth Circuit Court of Appeals did just that, prohibiting 

Montana’s coal severance and gross proceeds taxes on Crow owned coal 

produced by WRI from the Ceded Strip because they “erode[d] the Tribe’s 

sovereign authority.” Crow Tribe of Indians, 819 F.2d at 903.  This case 

effectively transferred the authority to levy coal severance and gross 

proceeds taxes on the Ceded Strip’s coal from Montana to the Crow Tribe, 

and thereafter WRI paid these taxes to the Tribe and not the State and 

counties. 
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In Montana v. Crow Tribe, 523 U.S. 696 (1998) the long (and really 

very interesting) history of the Crow battle to tax its own coal is recounted 

in detail. The court noted that the Crow Nation had ceded a portion of its 

reservation to the US in 1904, but the U.S. retained in trust for the tribe the 

minerals underlying the ceded area, known as the “ceded strip”. Id.  p.700. 

After lengthy litigation the U.S. Supreme court summarily affirmed the 9th 

Circuit’s decision  in  Crow Tribe v. Montana, 819 F. 2d 895 (1987), holding 

that Montana could not impose its  severance and gross proceeds taxes on 

Crow coal. Crow Tribe v. Montana, 484 U.S. 997 (1988).The Supreme 

Court in Montana v. Crow Tribe, 523 U.S. 696 (1998),  also noted with 

approval the district court’s decision in that case that the Crow had a valid 

legal right to impose their own severance and gross proceeds taxes on 

their coal from and after 1977. Id. at p. 707.   

While WRI no longer paid coal severance and gross proceeds taxes 

to the State for the Crow coal, it continued to pay Montana’s Resource 

Indemnity Trust and Ground Water Assessment Tax (RITT) obligations. 

§ 15-38-101, MCA, et seq.   

 RITT is calculated as 0.4% of “the gross value of product for coal 

produced.” § 15-38-104(2)(b). “Gross value” is defined as tons produced 
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times the “contract sales price.” § 15-38-125, MCA. In computing “contract 

sales price,” RITT adopts the definition in § 15-35-102, MCA.  Id. 

Contract sales price, then, is defined for purposes of RITT as “Lthe 

price of coal extracted and prepared for shipment f.o.b. mine, excluding 

that amount charged by the seller to pay taxes paid on productionL”  § 15-

35-102(5), MCA (emphasis added).   

There is no dispute that the money WRI pays the tribe is a “tax”. In 

the parties’ joint petition filed on behalf of both the DOR and WRI, they both 

allege:   

2. On WRI’s State return, it deducted coal severance and 
gross proceeds taxes it paid on the same coal to the Crow 
TribeL.. 
 
3. WRI collected money from the purchasers of the coal as 
part of the f.o.b. mine gross revenue, as reported to the 
Department, to pay the coal severance and gross proceeds 
taxes it paid to the Crow Tribe.  
 

(Doc. 1, Joint Petition, p. 3. Appx. Ex. B)  

Indeed, these very taxes were established through long litigation over 

many years by the Crow Tribe, and the United States Supreme Court in 

Montana v. Crow Tribe, 523 U. S. 696, 707 (1998) recognized the Tribe’s 

right to impose the taxes had existed since 1977.  

The coal severance and gross proceeds taxes that WRI had paid to 

Montana and the local county government were undisputedly deductible 
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under this formula as “taxes paid on production.” (See Doc. 11 at Ex. 6) 

When the authority to tax for coal severance and gross proceeds shifted to 

the Crow Tribe, WRI continued to deduct the taxes since the only 

discernible change was that the tax payments shifted from the state and 

the county, to another local government inside the State of Montana, the 

Crow Tribe.  In the Revised Statement of Account dated March 4, 2010, 

however, the Department denied WRI this deduction for taxes solely 

because they were paid to a tribe.    

STANDARD OF REVIEW 

Questions of statutory interpretation are reviewed for correctness. 

State v. Meeks, 2002 MT 246, ¶ 15, 312 Mont. 126, 58 P.3d 167.  

SUMMARY OF ARGUMENT 

 Coal producers like WRI are allowed to “exclude” from the calculation 

of contract sales price, “that amount paid by the seller to pay taxes paid on 

production”. The definition of “taxes paid on production” is not exclusive, 

but inclusive and not limiting. It “includes any tax paid to the federal, state, 

or local governments L on the volume or value of production L and does 

not include any tax paid to the federal, state, or local governments and the 

quantity of coal produced as a function of either the volume or the value of 

productionL.” See §§ 15-35-102 (5) and (11), MCA (emphasis supplied). 
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The coal severance and gross proceeds taxes WRI pays to the Crow Tribe 

are undisputedly “taxes” that are “paid on production.”  Further they are 

paid to a “local government.”  Indeed, if Crow tribal government isn’t a 

“local government,” what is it ?  Even if it weren’t, the definition does not 

exclude but “includes any tax L onL production” and illustrates with 

examples. Its intent is to identify any tax on production.  It is clear that the 

intent and purpose of the definition of contract sales price is to impose tax 

on the price of coal, but not the amount paid by the purchaser to pay taxes 

on production.  

The Department, and the District Court however, denied WRI its 

calculation of its contract sales price solely because the taxes are paid to 

the Crow Tribe. The Department argued to the court below that because 

the term “tribal governments” is not specifically mentioned as a taxing 

authority in the statutory definition of “taxes paid on production,” taxes paid 

to the Crow tribe “don’t count.” While the Department is willing to recognize 

the exact same taxes paid to the State or county governments or indeed, 

“local governments” (in the language of the statutory definition), as 

deductible for RITT purposes, it has decided taxes paid to the Crow Tribe 

are not entitled to the deduction.  
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This interpretation not only contradicts the plain language of the 

legislation but “cannot be reconciled with Congress' jealous regard for 

Indian self-governance.” See e.g. Three Affiliated Tribes of Fort Berthold 

Reservation v. Wold Eng'g, 476 U.S. 877, 890, 106 S. Ct. 2305, 2313, 90 

L. Ed. 2d 881 (1986) (denouncing North Dakota law that sought to 

disregard authority of Indian laws).  The U.S. Supreme Court has routinely 

reminded state courts that they “may not act in a manner that infringes on 

the right of reservation Indians to make their own laws and be ruled by 

them.” Id. (internal quotations omitted). The Department and District Court’s 

interpretation amount to a failure to recognize the Crow government as a 

legitimate local government in Montana, and thus its taxes as legitimate 

production taxes on coal directly infringes on the state’s obligation to 

recognize tribal sovereignty, that is, to recognize that Tribes are, within 

their limited sphere of jurisdiction, self-governing entities, i.e. “local 

governments”  within the states. 

ARGUMENT 

I. THE TAXES WRI PAYS TO THE CROW TRIBE ARE “TAXES PAID 
ON PRODUCTION.” 

 
The Department misinterprets how “contract sales price” should be 

calculated under the definitions provided in § 15-35-102, MCA. Therefore, 

this appeal presents a question of statutory interpretation. 
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This Court’s stated goal in interpreting a statute is to ascertain the 

intent of the Legislature. McCormick v. Brevig, 2004 MT 179, ¶ 40, 322 

Mont. 112, 96 P.3d 697; see also § 1–2–101, MCA. The inquiry begins with 

the words of the statute itself. Western Energy Co. v. Dept. of Revenue, 

1999 MT 289, ¶ 11, 297 Mont. 55, 990 P.2d 767. “If the language is clear 

and unambiguous, no further interpretation is required.” GBN, Inc. v. 

Montana Dep't of Revenue, 249 Mont. 261, 265, 815 P.2d 595, 597 (1991). 

In this case, the plain language of the statute unambiguously grants WRI a 

deduction for the production taxes it pays to the Crow Tribe. 

“Contract sales price” is defined by statute as “the price of coal 

extracted and prepared for shipment f.o.b. mine, excluding that amount 

charged by the seller to pay taxes paid on productionL”  § 15-35-102(5), 

MCA (emphasis added). This statute specifically grants WRI, and all other 

coal producers, a RITT deduction for the production taxes it pays on the 

coal it produces.   

If this was the only relevant statute, there would be no dispute. The 

parties agree that WRI paid the Crow Tribe (1) “taxes” which were (2) “paid 

on production.” (See Department’s Response Brief, p. 4) (“Lthere is no 

dispute before the Court related to either of those issuesL”)  
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This dispute arises, however, solely because of language in the 

separate statutory definition of “Taxes paid on production” which the 

Department asserts narrows the term to exclude production taxes paid to 

one particular kind of local government in Montana: Indian Tribes. This 

position is not only contrary to the plain meaning of the statutes but it 

directly conflicts with well-established authority respecting and 

acknowledging Indian Tribes as legitimate governmental entities with the 

authority to tax.  

In this regard, there can be no dispute that the Montana and Federal 

governments are strongly committed to supporting tribal self-government, 

including the support of the Tribe’s right to levy taxes. Tribal governments’ 

“power to tax” is well-established under federal law. Merrion, 455 U.S. at 

137. The U.S. Supreme Court prohibits states from “infring[ing] on the right 

of reservation Indians to make their own laws and be ruled by them.” Three 

Affiliated Tribes of Fort Berthold Reservation, 476 U.S. at 890.   

Moreover, in Montana’s State-Tribal Cooperative Agreements Act, § 

18-11-101, MCA, et seq., passed in 1993,  the statement of purpose says:  

It is the goal of the legislature to prevent the possibility of dual 
taxation by governments while promoting state, local, and tribal 
economic development.  
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§ 18-11-101(3), MCA. The act defines “Tribal Government” as “the officially 

recognized government of any Indian tribe L located in MontanaL. ” § 18-

11-102(2), MCA. While the Act is designed to authorize agreements 

between State government and tribal governments, it is still a clear 

recognition by the State of the importance of tribal governments within 

Montana, as well as the State’s desire to promote cooperation and 

economic development of Montana’s tribes through direct tribal taxation.  

Montana has also established a State–Tribal economic development 

commission (see § 90-1-131, MCA) for the purpose of promoting business 

and economic development on Indian reservations in Montana (see § 90-1-

132, MCA).  

Likewise, it is well known that “the Federal Government [is] firmly 

committed to the goal of promoting tribal self-government, a goal embodied 

in numerous federal statutes,” including, “encouraging ‘tribal self-

sufficiency’.” New Mexico v. Mescalero Apache Tribe, 462 U.S. 

324,334,335, 76 L. Ed. 2d 611, 621, 103 S. Ct 2378 (1983). These goals 

clearly include the right to levy taxes. Id. at 462 U.S. 336, 76 L. Ed. 2d 621. 

As a result, it has been said that state courts must recognize tribal 

governments and their sovereignty while respecting a tribe’s right to 
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manage the use of their territory and resources.  See Crow Tribe of 

Indians, 819 F.2d at 902. 

 For its part, the Crow Tribe is a prominent governmental unit in 

South Central Montana which levies taxes to support its self-government.  

Nevertheless, the import of the Department and the District Court’s rulings  

suggest that the laws at issue do not recognize the Crow Tribe as a 

legitimate local taxing authority and part of the fabric of Montana state and  

local governments who’s role in the balanced system of taxing coal 

production is recognized in the tax statute at issue. This extraordinary step 

runs against the overwhelming acknowledgment of Indian tribes as 

sovereign, self-governmental units that has dominated the political court 

rulings for the last half-century.  

In its Order, the District Court disregarded this wealth of authority and 

cited instead to this Court’s opinion in Citizens for Balanced Use v. Maurier, 

2013 MT 166, 370 Mont. 410, 303 P.3d 794 for the proposition that tribal 

governments should not be implied into a statutory scheme.  (Doc. 15, 

p. 6.)  In Maurier, the District Court enjoined the transfer of bison to the Ft. 

Peck Reservation based upon a statute that said the Department of Fish 

and Wildlife could only transfer bison to “public or private land” with the 

affected landowners’ consent. Id. at ¶¶ 13-15. Since the Department did not 
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obtain the proper consent, the District Court enjoined the transfer.  On 

appeal, however, this Court held that tribal lands were neither “public or 

private” and the statute, therefore, did not apply. Id. at ¶ 16.   

Despite this narrow holding, the Department and District Court 

twisted Maurier to justify their exclusion of the Crow Tribe as a legitimate 

taxing authority because “tribal governments” are not specifically listed 

along with “federal, state or local governments” in the definition of “taxes 

paid on production”. This interpretation takes Maurier out of context and 

plainly ignores the legitimacy of tribal governments as valid taxing 

authorities and as “local governments.”  See e.g. Merrion, supra. 

A. The Plain Language of the Statutory Definition Does Not 
Exclude Taxes Levied by a Tribal Government. 

 
There is no dispute that “taxes paid on production” are deductible in 

calculating “contract sales price” for purposes of RITT.  The Department, 

though, claims the definition of “taxes paid on production,” specifically sets 

out to exclude taxes levied by tribal governments. The definition provides: 

‘Taxes paid on production’ includes any tax paid to the federal, 
state, or local governments upon the quantity of coal produced 
as a function of either the volume or the value of production and 
does not include any tax upon the value of mining equipment, 
machinery, or buildings and lands, any tax upon a person's net 
income derived in whole or in part from the sale of coal, or any 
license fee.  

 
§ 15-35-102(11), MCA (emphasis added).  
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The Department denied the deduction because it asserts this 

language was intended to limit the deduction to “federal, state, or local 

governments” which, according to the Department, the Crow Tribe does not 

belong.  (See e.g. Department’s Brief, Doc. 10 at p. 5) The plain language 

of the statute, however, reveals that the definition is illustrative and meant 

to describe the type of taxes which are deductible as “paid on production”.  

Nowhere in the plain language of the statute does it specifically exclude an 

undisputed production tax just because it is paid to a tribal government. 

The definition above plainly states that it “includes” any tax paid upon 

the quantity of coal produced and “does not include” any tax upon the value 

of mining equipment, etc.  The verb “include,” of course, is defined as:  “To 

contain as a part of something.  The participle including typically indicates a 

partial list.”  INCLUDE, Black's Law Dictionary (9th ed. 2009) (emphasis 

added). The statutory definition, then, is not meant to provide an exhaustive 

list of production taxes.  Rather, the definition is clearly intended to 

distinguish the type of taxes that are “paid on production” by providing an 

illustrative list.  In other words, taxes based on the “quantity of coal” are 

deductible while taxes based on “the value ofLequipment” are not.   

This unambiguous interpretation of the plain meaning of the statute 

becomes more evident when compared to the other statutory definitions in 
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§ 15-35-102, MCA.  For those items that are fully defined in the original 

definitions, the legislature has used the verb “means,” as in “purchaser 

means a person whoL” See § 15-35-102(9), MCA.2  Had the Legislature 

intended to convey an exclusive definition for taxes paid on production, 

then, it would have used the verb “means” in lieu of “includes.”  See e.g. 

Exxon Corp. v. Lujan, 730 F. Supp. 1535, 1545 (D. Wyo. 1990) aff'd, 970 

F.2d 757 (10th Cir. 1992) (“The use of the word ‘includes’ rather than 

‘means’ in a definition indicates that what follows is a nonexclusive list 

which may be enlarged upon.”);  see also In re Marriage of Cochran, 87 

Cal. App. 4th 1050, 1061, 104 Cal. Rptr. 2d 920, 927 (2001) (The term 

includes is ordinarily a word of enlargement and not of limitation.). 

As it stands, though, the statutory definition contained in § 15-35-

102(11), MCA, conveys an illustrative list of taxes that are “paid on 

production” along with examples of taxes that are not “paid on production” 

to distinguish one from the other.  When read in full, the language is 

unambiguously meant to describe what a production tax is, not to narrow or 

limit obvious production taxes on the sole basis that the taxing authority is 

                                      
2 “Taxes paid on production” was defined in the 1975 version of the statute 
and has not undergone a substantive amendment.  The original version of 
§ 15-35-102 defined five words with “means” and two with “includes.”  
“Includes but is not limited to” was not used in the original statute.  See 
Sec. 2, Ch. 525, L. 1975. 
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an Indian Tribe.  Since the taxes WRI pays to the Crow Tribe are 

undisputedly “taxes” that are “paid on production” they are deductible in 

calculating WRI’s RITT obligations.  

B. The Department’s Interpretation Is Contrary to the Plain 
Language of the Statute. 

 
The Department, meanwhile, contends the statute meant to 

“specifically provide for the governmental entities to whom production taxes 

paid would constitute ‘taxes paid on production’.” (Doc. 13 at p.6) This is an 

invented interpretation that contradicts the plain meaning of the statute. 

The Department must strain to read the definition as specifically excluding 

taxes paid to tribal governments because it doesn’t expressly mention them 

along with “federal, state or local governments.”  

The Department’s interpretation is incorrect.  The plain meaning of 

the “taxes paid on production” definition is illustrative of the types of taxes 

that are deductible.  The language is meant to describe to the taxpayer and 

the Department what types of taxes are, and are not, “paid on production.”   

The Department, however, improperly relies upon an opinion by this 

Court to suggest that “to list is to exclude.” (Department’s Brief, Doc. 13 at 

pp. 6-7). In Mitchell v. University of Montana, 240 Mont. 261, 783 P.2d 

1337 (1989), a former University employee brought a wrongful discharge 

suit against the school’s Regents.  The Regents sought immunity under § 
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2-9-111, MCA, claiming they were officers and agents of a legislative body. 

The applicable statute (at the time) defined “legislative body” to “include[] 

the legislature L and any local governmental entity given legislative 

powers by statuteL” Mitchell, 240 Mont. at 264 (emphasis added).   Since 

the Board of Regents was “never discussed within the context of being a 

local government entity or unit” this Court held that no immunity existed.  Id. 

In doing so, this Court denied the Regents’ attempt to use the word 

“includes” as a way to insert the Board into the statute as a legislative body 

immune from suit.  Id. at 265.  

This holding, of course, was based upon the interpretation of a 

different statute under a different set of facts.  It was also based upon this 

Court’s duty to strictly construe statutes granting governmental immunity.  

Id.  As a result, the case does not universally redefine the word “includes” 

wherever it appears in the Code.  See e.g. Missoula YWCA v. Bard, 1999 

MT 177, ¶¶ 13-14, 295 Mont. 260, 983 P.2d 933 (more recent opinion 

where this Court interpreted similar statute which employed the term 

“includes” holding “the definition itself is not so limited. Rather, the definition 

expansively includesL.”)  

In fact, the Legislature apparently recognized the potential for the 

immunity statute to be misread and has subsequently amended it to read: 
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“the term ‘legislative body’ means onlyL” § 2-9-111 (1)(b), MCA (emphasis 

added).  

The rest of the Montana Code, meanwhile, is still filled with definitions 

that employ the word “includes” as an illustrative tool.  For example, in 

Montana’s Uniform Unclaimed Property Act, the Legislature defined 

“money order” to “include” certain items while also noting that it “does not 

include” other items. § 70-9-802 (11), MCA. In the official comments, the 

Legislature made it clear that the use of the word “includes” was meant to 

“distinguish” between different types of money orders, not provide an 

exhaustive list of the items that were included and excluded.  Id.; see 

Official Comments.3  This use is similar to the use of the words “includes” 

and “does not include” in the definition of “taxes paid on production.” They 

are meant to illustrate or distinguish two divergent concepts, not provide an 

exhaustive list.  

Nevertheless, the Department seems to suggest the Court should 

completely change the meaning of the word “includes” to an expression of 

exclusion any time it happens to appear in the Code. (DOR Response 

Brief, p. 8) This is a precarious position that would undoubtedly create 

                                      
3 “The definition of “money order” in paragraph [11] is designed to distinguish between personal 
money orders issued by business entities which are not financial organizations, which have a 
seven year holding period, and those issued by financial organizations, which have a five year 
holding period.” 
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absurd results. See e.g. Bitterroot River Protective Ass'n, Inc. v. Bitterroot 

Conservation Dist., 2008 MT 377, ¶ 12, 346 Mont. 507, 198 P.3d 219 

(“Statutory construction should not lead to absurd results if a reasonable 

interpretation can avoid it.”). For example, in § 40-7-103(12), MCA, the 

Legislature defines “Person” as: 

includes a government, a governmental subdivision, an agency, 
an instrumentality, or any other legal or commercial entity. 

 
Noticeably absent from this definition, of course, is the word “individual.”  If 

the term “includes” is uniformly changed to exclude that which is not 

mentioned then this definition would necessarily exclude an “individual” 

from the definition of “person”.  This is unquestionably an “absurd” result.  

Therefore, the word “includes” cannot be unwaveringly read as a limit 

on that which is not mentioned.  Rather, “includes” must continue to be 

read in conjunction with the entirety of the statutory language to determine 

the intent of the legislature. See e.g. State v. Berger, 259 Mont. 364, 367, 

856 P.2d 552, 554 (1993) (This Court should avoid statutory interpretations 

that fails to “give effect to all of the words used.”) When this is done, there 

can be no doubt that “taxes paid on production” was defined to distinguish 

production taxes from non-production taxes.  Nowhere does the plain 

meaning of the statute set out to exclude tribal taxes from a list of 

recognizable deductions. 
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C. The Crow Tribe is a “Local Government.” 

Even assuming, arguendo, the definition somehow limits the 

deduction to taxes received by a “federal, state, and local governments,” 

the plain meaning of “local governments” is a broad group that must include 

the Crow Tribe.   

Noticeably, the term “local government” is not defined by § 15-35-

102, MCA, or anywhere else in the RITT statutory scheme. If the Crow 

Government, exercising its  limited authority in a specific local in Montana 

is not a “local government” then why isn’t it? Here one must recall that 

federal law requires states to recognize the authority of tribes to engage in 

self-government, and the Department cannot argue that it is not a 

“government.”  Instead, the Department must somehow show that it is not 

“local”. But clearly it is as “local” as any county government in the state.  

Further, various authorities, rather, explicitly and routinely include 

“tribal governments” within the definition of “local government.” See e.g. 

§ 90-6-701(3)(b), MCA (“’Local government’ means an incorporated city or 

town, a county, a consolidated local government, a tribal government.L”) 

(emphasis added); 6 U.S.C.A. § 101(11)(B) (“The term ‘local government’ 

means--an Indian tribe or authorized tribal organizationL”) (emphasis 

added).  
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  Despite this fact, the Department arbitrarily excluded tribal 

governments from the definition of local government without any statutory 

authority to do so.  This unexplained removal of tribal governments from a 

list of legitimate taxing authorities runs contrary to the oft stated recognition 

announced by the State and Federal governments in regards to the 

legitimacy of tribal governments.  The Department’s failure to recognize 

tribal governments “cannot be reconciled with Congress' jealous regard for 

Indian self-governance.” See e.g. Three Affiliated Tribes of Fort Berthold 

Reservation v. Wold Eng'g, 476 U.S. at 890. Rather, this Court should 

make sure the State does not “infringe” on a tribal government’s right to 

self-government by misinterpreting the relevant statutes to cause an 

unintended increase on the coal tax burden unique to miners who produce 

tribal coal in Montana.  Id.   

The Tribe is undeniably a government that the State must recognize, 

and it has the authority to tax.  It is no less a “local government” within 

Montana than any county, city or town.  

The language of the statutes is unambiguous and WRI is entitled to 

the deduction. 
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II. IF THE COURT FINDS THE DEFINITION OF “TAXES PAID ON 
PRODUCTION” TO BE AMBIGUOUS, THE LEGISLATIVE 
HISTORY CONCLUSIVELY SHOWS THE CROW TAX IS A “TAX 
PAID ON PRODUCTION.” 

WRI maintains that the plain meaning of the statutes at issue 

establishes a specific deduction for the production taxes it pays to the Crow 

Tribe.  At the very least, though, the Court must recognize that the statutes 

are reasonably susceptible to such an interpretation.  In that case, if the 

Court finds the plain language of the definition of “taxes paid on production” 

to be ambiguous, the legislative history must be considered in determining 

the intent of the Legislature. See e.g. Skinner Enterprises, Inc. v. Lewis & 

Clark Cnty. Bd. of Health, 286 Mont. 256, 274, 950 P.2d 733, 744 (1997). A 

review of the relevant legislative history conclusively shows that WRI’s 

interpretation of the statute, as an illustration of the type of taxes which are 

paid on production, is accurate. 

 The legislative history reveals that the definition of “taxes paid on 

production” was adopted as a late amendment in the bill solely for the 

purpose of mitigating the effects of “tax pyramiding”.  There is absolutely 

nothing in the history which suggests the definition was adopted to exclude 

certain taxes because they were paid to Indian Tribes.  

The definition of “contract sales price,” which allows for the deduction 

of taxes paid on production, was enacted in 1975 during a sweeping 
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legislative effort to amend the State’s coal tax scheme.  (See History – § 

15-35-102, MCA.) The supplemental definition of “taxes paid on 

production,” was also adopted during this same session.  Id.  

The history of the 1975 session shows the Legislature adopted the 

supplemental definition of “taxes paid on production” to limit the 

administrative headache of “tax pyramiding,” not exclude tribal taxes from a 

list of deductions. (See Doc. 11 at Ex. 9, Appx. E, p. 11.)  When more than 

one tax is based on gross value, the end result is a series of taxes on top of 

other taxes.  This is called “tax pyramiding”.  (See Id. at Ex 7, Appx. E, 

p. 5.)  Tax pyramiding is generally opposed “because it makes cost 

escalation under sales contracts difficult to calculate and administer, and 

because the tax structure should be simplified.” (See Id. at Ex. 8, Appx. E, 

p. 9.) Legislatures remedy tax pyramiding by excluding production taxes in 

calculating gross value. As a result, the Legislature expressly adopted the 

“taxes paid on production” definition as an amendment to the original bill to 

directly combat tax pyramiding.  (See Id. at Ex. 9, Appx. E, p. 11.)  By 

inserting this definition, the Legislature sought to identify production taxes 

that ought to be excluded in the calculation of “contract sales price” so the 

taxpayer and Department could avoid the complex effects of pyramiding.  
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The Legislature’s intent to mitigate tax pyramiding is successfully 

achieved by allowing coal producers, like WRI, to deduct the coal 

severance and gross proceeds taxes, no matter the recipient.  The 

Department’s denial of the tax deduction to WRI, however, inflicts the very 

pyramiding the Legislature intended to mitigate.        

Moreover, the legislative history expressly defeats any conclusory 

statements by the Department that the Legislature expressly intended to 

omit tribal governments. The Department has absolutely no basis in the 

history to assert that the Legislature intended to deprive a taxpayer a 

deduction solely because he was paying his tax to a tribal government.   

This conclusion is especially true since an Indian tribe’s authority to 

tax coal had not even been established in 1975 when the definitions were 

drafted. At that time, the State was still taxing Crow coal. A definitive 

statement of a tribe’s right to tax coal did not come until 1982. See e.g. 

Merrion, 455 U.S. 130.  And, the Crow Tribe’s right to tax the specific coal 

located beneath the Ceded Strip did not become completely clear for 

several years after that. See Montana v. Crow Tribe, 523 US 696, 707, 140 

L.Ed.2d 898, 908-9, 118 S.Ct. 1650 (1988). Before these developments, 

though, the tribal governments were not directly taxing coal production. 
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Therefore, making a specific mention to the deductibility of tribal taxes in 

the definition would have made no sense. 

Since tribal authority to tax coal was in limbo, the 1975 Legislature 

instead considered proposals which would have allocated State taxes on 

Indian coal back to the tribal governments. (Doc. 11 at Ex. 4, Appx. E, p. 4.) 

In the end, the Legislature put the issue aside so it could be appropriately 

decided by federal courts. Id. Explicitly including tribal governments in the 

definition of taxes paid on production would have implicitly assumed tribal 

authority to tax coal which was expressly contrary to the Legislature’s 

stated intention to reserve this delicate issue for adjudication in federal 

court.  Id. 

This context specifically defeats the District Court’s lone justification 

for denying the deduction because “the legislature could have made 

reference to tribal governments.”  (See District Court Order, Doc. 15 at p. 6, 

Appx. C, p. 6) In fact, the Legislature could not have made reference to 

tribal governments in the definition without raising numerous questions 

about the implications of such an inclusion.   

This side debate on the authority of tribal governments to tax their 

own coal, though, had no relation to the adoption of the definition of “taxes 

paid on production.”  The history as it pertains to that single definition 
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shows definitively that the definition was adopted to mitigate the effects of 

tax pyramiding by explaining what type of taxes could be deducted. The 

Legislature never consciously omitted tribal governments or otherwise 

limited the governmental recipients of a deductible tax.    

The Legislature was not concerned with excluding tribal governments 

from the definition (and how could it, since the tribes didn’t have authority to 

tax at the time anyway).  Its only concern was the general distaste for the 

concept of paying a tax on a tax.  As a result, the Legislature made an 

affirmative decision that in calculating production taxes, the production 

taxes themselves should be excluded to avoid the unfairness and 

complexity tax pyramiding. Should the Crow tax be deemed non-

deductible, this legislative intent would be destroyed.  WRI would be 

singled out and forced to pay a tax on a tax, the very thing the Legislature 

explicitly chose to avoid in creating its coal tax scheme.  While the 

application of the deduction to WRI for the taxes it pays to the Crow Tribe is 

apparent in the plain meaning of the statutory language, the legislative 

history conclusively settles any ambiguity the Court may find. 

CONCLUSION 

 The Department wrongly denied WRI a RITT deduction for production 

taxes it paid to the Crow Tribe.  Such taxes are undisputedly paid on 








