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1

INTRODUCTION

Defendant BMO Harris Bank, N.A. (“BMO”) seeks to avoid liability for knowingly

helping illicit online payday lenders (the “Illegal Payday Lenders”) collect usurious loan

payments on payday loans that are illegal in 13 states, including Pennsylvania, and the District of

Columbia. Plaintiff Christina Achey (“Plaintiff”) and thousands like her are victims of illegal

payday lending. BMO knowingly “originates” debits on the Automated Clearing House network

(“ACH Network”) and provides ACH Network access to Illegal Payday Lenders, in violation of

ACH Network rules and state law, and in disregard of the warnings and guidance issued by the

Office of the Comptroller of the Currency (“OCC”) and the Federal Deposit Insurance

Corporation (“FDIC”). Without the assistance of banks like BMO, online payday lenders could

not debit loan payments from customers’ bank accounts in states where their loans are illegal.

While BMO attempts to characterize its actions as a “routine banking function” (Doc. 33,

p. 7),1 there is nothing routine about knowingly entering into agreements with entities that

brazenly violate Pennsylvania law. BMO chose to participate in the ACH Network and chose to

originate entries on behalf of high-risk merchants like illegal online payday lenders—in the face

of ACH Network Rules and OCC and FDIC guidelines warning against it—to turn extra profit.2

BMO argues that this suit should be dismissed because the Illegal Payday Lenders are

“indispensable” parties. However, BMO cannot come close to meeting its heavy burden to show

dismissal is proper under Federal Rule of Civil Procedure 19. Likewise, BMO’s argument that

Plaintiff has not stated a claim under RICO requires the Court to adopt unprecedented

requirements that simply are not contemplated in the text of the statute. As set forth below,

1 Plaintiff’s citations to pages in the record refer to the file-stamped page numbers in the top right corner of the ECF-
filed documents rather than those in the bottom center margin.
2 In fact, several months after Plaintiff filed her Complaint, the Department of Justice asserted various claims against
Four Oaks Bank & Trust in the Eastern District of North Carolina for substantially similar conduct, which resulted
in a next-day settlement for $1.2 million. See United States v. Four Oaks Fincorp, Inc., No. 5:14CV00014, 2014
WL 221249 (E.D.N.C. Jan. 8, 2014).
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2

Plaintiff has adequately alleged the elements required to establish her RICO claims: an

enterprise, BMO’s association with and control over that enterprise, and BMO’s use of the

enterprise to collect and conspire to collect “unlawful debts” as the term is defined in 18 U.S.C. §

1961(6). BMO’s arguments in favor of dismissing the state-law claims are equally unavailing.

BACKGROUND

Online payday lenders like MNE Services, Inc., d/b/a AmeriLoan (“MNE Services”)3—

many of which are based offshore or purportedly on Indian reservations—operate over the

Internet in order to circumvent the laws of 13 states, including Pennsylvania and the District of

Columbia, that ban these loans. To compel repayment of their unlawful loans, the Illegal Payday

Lenders need access to the consumer borrowers’ bank accounts so that they can directly debit

fees, penalties and interest payments. BMO is part of the small number of financial institutions

that entered into agreements with the Illegal Payday Lenders to provide debiting access to the

consumer’s account through the ACH Network. In exchange, BMO receives a transactional fee

for each debit it originates on behalf of these Illegal Payday Lenders. (See Doc. 1, ¶¶ 79, 138).

The ACH Network consists of an accountholder (called a “Receiver”) who authorizes a

transaction with a merchant—the business or person providing a good or service. (Doc. 1, ¶ 32).

That merchant (called an “Originator”) then communicates the purported authorization to a bank,

like defendant BMO, serving as an Originating Depository Financial Institutions (“ODFI”).

(Doc. 1, ¶¶ 8, 32). The ODFI transmits the ACH debit or credit through the pass-through “ACH

Operator” to the consumer accountholder’s bank, known as the Receiving Depository Financial

Institution (“RDFI”). (Doc. 1, ¶ 32). ODFIs like BMO choose to join the ACH Network, choose

to function in their role within the network, and choose to be collectively governed by the rules

3 Plaintiff’s Complaint refers to the payday lender at issue as AmeriLoan. See Doc. 1, ¶ 13. We use “MNE Services”
here for consistency with Defendant’s identification of the payday lender
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and regulations promulgated by NACHA.4

The NACHA Rules require all participants in the ACH Network to perform due diligence

and monitoring for unlawful transactions and merchants, and specifically require all parties

involved in the processing of ACH transactions to adhere to all state and federal laws in the

United States. These requirements are meant to keep illicit and unlawful transactions, like those

alleged in the Complaint, out of the ACH Network. (Doc. 1, ¶ 34). NACHA refers to ODFIs in

particular as “the gatekeepers of the ACH Network” and holds them responsible for all entries

they originate on behalf of the merchants. (Doc. 1, ¶ 37). The OCC and the FDIC have also

offered substantial guidance to ODFIs regarding the “significant risks” involved for banks in

originating transactions for high-risk merchants like online payday lenders such as MNE. (See

Doc. 1, ¶¶ 50-64).

On or about October 11, 2012 and July 10, 2013, Plaintiff applied for and received

payday loans in the amounts of $200 and $350, respectively, from the website of MNE

Services(“Loan Agreements”). As part of the application process, Plaintiff authorized MNE

Services to debit her checking account with People First Federal Credit Union in order to repay

the loans. (Doc. 1, ¶¶ 13a, 70, 74). By their terms, the Loan Agreements, which BMO attaches to

its Motion to Dismiss, provide for finance charges at astounding annual interest rates of 782.14%

and 476.09%, respectively. (Doc. 33-1, p. 8, Doc. 33-2, p. 8).

BMO knowingly provides ACH Network access to Illegal Payday Lenders like MNE, in

violation of NACHA Rules and state laws, and in disregard of the warnings and guidance issued

to banks by the OCC and FDIC. Without the assistance of financial institutions like BMO, Illegal

Payday Lenders like MNE Services could not debit loan payments from customers’ bank

4 NACHA manages the development, administration, and governance of the ACH Network and is funded by the
financial institutions it governs. The substantial and thorough rules and regulations that govern the ACH Network,
established by NACHA and the Federal Reserve, are known as the “NACHA Operating Rules.” (Doc. 1, ¶ 31).
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accounts in states where the loans are illegal. (Doc. 1, ¶¶ 6-7). BMO has knowingly provided

substantial assistance to—and profited from—the illegal lending activities of Illegal Payday

Lenders. (Doc. 1, ¶ 116).

ARGUMENT

I. Plaintiff’s Payday Lender is Not a Required Party under Rule 19.

BMO argues that the case should be dismissed under Rule 19 for failure to join the absent

payday lender with whom it conspired. But the co-conspiring payday lenders are not required

parties, and even if they were, valid claims by victims of predatory loans should not be dismissed

merely because certain illegal lenders might—if they were in fact made parties—claim to be

immune from suit due to tribal sovereign immunity. Further, BMO fails to explain why the

payday lender it identifies as “indispensable” cannot be joined in the action under Rule 19(b).

A. BMO’s Motion Must Be Denied Because the Payday Lender it Identifies has
No Legally Protected Interest in the Litigation.

MNE Services is not a required party under Rule 19(a) because it has no legally protected

interest in the litigation. See, e.g., Lemon v. Tucker, 84 C 4021, 1987 WL 7480, at *4 (N.D. Ill.

Mar. 5, 1987). By making payday loans with interest rates greater than 6% to Plaintiff in

Pennsylvania, MNE Services made facially illegal loans that are unenforceable. Any ‘interest”

asserted by it in its unenforceable payday loan would be frivolous and would not establish a

“legally protected interest” requiring joinder. See Davis v. United States, 192 F.3d 951, 958-59

(10th Cir. 1999). See also Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992) (“We

do not hold . . . a district court would be required to find a party necessary based on patently

frivolous claims . . . .”).

While the California Court of Appeals held in People v. Miami Nation Enters., 223

Cal.App.4th 21, 166 Cal.Rptr.3d 800 (2014) that MNE Services was immune from suit, that
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determination does not affect a State’s “undisputed ‘right to demand compliance’ by tribal

entities” with state laws through other means. Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S.

751, 755 (1998) (“We have recognized that a State may have authority to tax or regulate tribal

activities occurring within the State but outside Indian country.”). On the separate questions of

whether state law applies to the tribe’s online payday lending, Miami Nation actually confirms

that the loans are illegal. The California court correctly assumed that the online payday lending

occurred “outside Indian country.” Id. at 804, n.5; see also id. at 804 (describing “payday loan

companies’ commercial activities occurring outside of Indian country”). In line with this

reasoning, courts have repeatedly recognized that online activity by tribal entities directed at

non-Indians outside of tribal territory is properly characterized as off-reservation conduct. In

State ex rel. Suthers v. Cash Advance and Preferred Cash Loans, a Colorado intermediate

appellate court held that online payday loans to Coloradans from tribally affiliated lenders

involved “off-reservation conduct.” 205 P.3d 389 (Colo. App. 2008), aff’d 242 P.3d 1099 (Colo.

2010). Similarly, the Maine, Idaho, and Oregon courts have held that an online vendor of

cigarettes operating from an Indian reservation engaged in “activities . . . beyond the reservation

boundaries” by selling cigarettes online to non-Indian residents of those States. State v. Maybee,

235 Or. App. 292, 298 (2010); see also Dep’t of Health & Human Servs. v. Maybee, 2009 ME

15, ¶ 8 (2009); State ex rel. Wasden v. Maybee, 148 Idaho 520, 534, 224 P.3d 1109, 1123 (2010).

As the Oregon court reasoned, the fact that the tribal vendor “harnesses technology to venture

into Oregon with offers and to convey Oregonians’ orders back to [the reservation], and then

employs the mail to make his deliveries, does not change” the essential character of the

transaction as one that reaches outside tribal territory and into the non-Indian purchasers’ States.

Maybee, 235 Or. App. at 298. So too here.
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In an analogous context, courts have held that online vendors that knowingly sell to

customers in a State sufficiently enter into that State to justify subjecting the vendors to the

personal jurisdiction of that State’s courts. See Chloé v. Queen Bee of Beverly Hills, LLC, 616

F.3d 158, 166-67 (2d Cir. 2010). As the Seventh Circuit reasoned in reaching a similar

conclusion, the vendor has sufficient minimum contacts with the purchaser’s State because the

proper way to characterize the online sales transaction is the out-of-state vendor “reaching out to

residents of [the purchaser’s State], and not the residents reaching back.” Illinois v. Hemi Grp.

LLC, 622 F.3d 754, 758 (7th Cir. 2010). Because it is widely understood that lenders reach into a

State when they make loans there, courts have concluded that loans made by out-of-state payday

lenders, including those that operate exclusively online, are subject to the laws of the borrowers’

States. For instance, the Tenth Circuit held that Kansas’ usury laws apply to online payday loans

to Kansans even when the online payday lender has no “offices, employees, or other physical

presence in Kansas.” See Quik Payday, Inc. v. Stork, 549 F.3d 1302, 1304 (10th Cir. 2008).

While BMO cites case law for the proposition that any party to a contract that is the

subject of litigation is “indispensable,” a party to a contract that is facially unenforceable and in

violation of the law cannot assert a legally protected interest and does not require joinder. In any

event, Plaintiff does not assert a breach of contract claim, nor do any of her claims depend on a

breach of contract claim, or even require the interpretation of a contract. Thus, the cases BMO

cites to argue that a contracting party is indispensable are inapposite. For instance, in

Kermanshah v. Kermanshah, 08-CV-409(BSJ)(AJP), 2010 WL 1904135, at *5 (S.D.N.Y. May

11, 2010), the plaintiff brought claims for breach of contract and various tort and equitable

claims against all the parties to a contract, except one. The court concluded that the one absent

contracting party was indispensable because the court had to resolve the breach of contract claim
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before it could resolve the other claims arising from it. Likewise, in Ente Nazionale Idrocarburi

v. Prudential Sec. Grp., Inc., 744 F. Supp. 450, 459 (S.D.N.Y. 1990), the plaintiff’s claims were

for breach of contract and tortious interference with contract, which has as an element, breach of

the contract. Thus, the plaintiff’s success on its tort claim was entirely premised on its breach of

contract claim, making all contracting parties indispensable. And in Global Disc. Travel Servs.,

LLC v. Trans World Airlines, Inc., 960 F. Supp. 701 (S.D.N.Y. 1997), the plaintiff brought a

breach of contract claim against one party to a contract but did not join another party to that very

contract whose rights thereunder would be directly affected by the court’s interpretation of it.

Likewise, Plaintiff does not seek to void, rescind, or otherwise declare illegal any

contract, unlike in United States v. Tribal Dev. Corp., 100 F.3d 476, 478 (7th Cir. 1996), where a

qui tam relator sought rescission of contracts between Indian tribes and merchants who supplied

goods and services to the Indian tribes,5 United States, ex rel. Hill v. Coulter, 98-CV-

111(FJS)(GLS), 1998 WL 460239 (N.D.N.Y. July 31, 1998), where the plaintiff sought a

declaratory judgment that an existing contract between two parties, one present and the other

absent, and to which the plaintiff was not a party, was in violation of the law, Fluent v.

Salamanca Indian Lease Auth., 928 F.2d 542, 547 (2d Cir. 1991), where the plaintiffs sought a

judicial declaration that an agreement among the Seneca Nation of Indians, the Salamanca Indian

Lease Authority, and the City of Salamanca to renew leases to tribal lands was null and void, and

Hardy v. IGT, Inc., 2:10-CV-901-WKW [WP], 2011 WL 3583745 (M.D. Ala. Aug. 15, 2011),

where the plaintiff brought suit under Ala. Code § 8-1-150(a)—a statute which voids gambling

5 In concluding the case must be dismissed, the court also found that the plaintiffs’ interest in the subject matter of
the action was “tenuous and indirect.” Tribal Dev. Corp., 100 F.3d at 478. Such is clearly not the case here, where
Plaintiff seeks a return of money illegally taken from her.
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contracts (“[a]ll contracts founded in whole or in part on a gambling consideration are void.”).6

The Hardy court drew a distinction between the facts before it and those in Multimedia

Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 1131, 1143 (N.D. Okla. 2001), a case

with claims more similar to Plaintiff’s here. Multimedia Games concerned a non-joinable tribal

entity and a non-tribal entity that had worked in concert allegedly to infringe a copyright. The

court rejected an argument that the tribal entity was indispensable even where allegations existed

that all defendants were jointly and severally liable: “[d]efendants’ attempt to manipulate a

doctrine designed to preserve tribal self-governance and independence into one that can be used

as a legalistic loophole to assist non-Indians in the avoidance of civil liability cannot stand.” Id.

Further, the court held: “[t]he case can be completely resolved and relief can be granted without

adjudicating the rights of the [tribal entity].” Id. at 1142. The Hardy court stated that “the tort-

based reasoning of Multimedia Games does not apply to this action seeking rescission of a

contract, where all the parties to the contract must be joined.” Hardy, 2011 WL 3583745 at *6.

The “tort-based” reasoning of Multimedia Games is more on-point here than is the contract-

claim-based reasoning of Hardy for the simple reason that Plaintiff’s claims are non-contract

based and do not seek rescission of the Loan Agreements.7 Instead, the facially invalid Loan

Agreements are simply facts relevant to BMO’s tortious conduct. And an “interpretation” of the

Loan Agreements is unnecessary; they make loans with interest in excess of 6% on their face.8

Moreover, a case brought against one co-conspirator need not include claims against all

6 Moreover, Hardy involved the complicated interplay between the Indian Gaming Regulatory Act (“IGRA”), 25
U.S.C. § § 2701–2721, by which Congress provided Tribal authorization for certain gambling activities, and an
Alabama state law that prohibited enforcement of all gambling contracts. Here, there is no such complexity, and
there are no serious arguments that any entity can make that the Loan Agreements do not violate Pennsylvania law.
7 This case is likewise distinguishable from Yashenko v. Harrah’s NC Casino Co., 446 F.3d 541, 552-53 (4th Cir.
2006), where the plaintiff attacked as discriminatory a contract between a private party and an Indian tribe that
required the private party to observe a tribal preference policy on Indian lands.
8 The Pennsylvania Legislature already deemed such agreements unenforceable when it passed legislation severely
limiting payday lending. To the extent online lenders like MNE SERVICES are displeased with that result, their
remedy lies with the Legislature and not with this Court.
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co-conspirators. See, e.g., Lyons v. Aster, 89 CIV. 3710 JFK, 1990 WL 71473, at *2 (S.D.N.Y.

May 21, 1990) (“[T]he corporate entities to which defendant refers as being indispensable, are

not required to be named as defendants in this suit for RICO violations . . . .”). Here, it is

unnecessary to include the payday lender in claims that can be assessed against any participants

in the RICO enterprise. See Multimedia Games, 214 F. Supp. 2d at 1142 (holding that a tribal

“joint tortfeasor is not a necessary party under Rule 19(a) to an action against another party with

similar liability . . . [T]he inability to join the tribal economic enterprise in this case does not

affect the legitimacy of the instant case.”).

Likewise, the equitable relief Plaintiff seeks does not make MNE Services indispensable.

Specifically, Plaintiff does not ask this Court to enjoin MNE Services, or even seek to render the

Loan Agreements unenforceable. Unlike the cases cited by BMO on this point,9 Plaintiff’s

requested relief is against BMO exclusively. See Doc. 1, ¶ 142 (requesting a permanent

injunction enjoining and prohibiting BMO from serving as the ODFI for Illegal Payday Lenders).

This suit concerns, at bottom, BMO’s duties and actions as an ODFI in the ACH

Network. There can be no possible non-frivolous interest of MNE Services to weigh in on

BMO’s duties to consumers and to the ACH Network. Indeed, the only possible position MNE

Services could take is that NACHA members like BMO should knowingly process illegal

transactions or should be absolved of their NACHA-required duties to know when an entity like

MNE Services is engaged in illegal activity—a position whose frivolity is evident.

B. BMO’s Motion Must Be Denied Because It Fails To Explain Why the Payday
Lender Cannot Be Joined.

Rule 19 is a two-step inquiry. Subsection (a) protects certain parties by deeming them

9 See Hill, 1998 WL 460239, at *2 (seeking declaratory judgment that contract to which the plaintiff was not a party
violated the law); Kermanshah, 2010 WL 1904135, at *3 (seeking injunction to prevent holders of interests in a
corporation from harming the plaintiff’s interests in the corporate assets; where one corporate interest holder could
not be joined, court holds it cannot grant complete relief to the plaintiff).
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“required”; a party who is “required” according to the factors enumerated in subsection (a) is one

whose participation is so desirable or important that the party must be joined so long as she or he

is “subject to service of process” and joinder “will not deprive the court of subject-matter

jurisdiction.” Fed. R. Civ. P. 19(a)(1). “Subsection (b) addresses situations in which a party

otherwise ‘required’ under subsection (a) cannot be joined for some reason. In such

circumstances, Rule 19(b) requires courts to consider “whether, ‘in equity and good conscience,’

the action should proceed among the parties before it.” Pasco Int’l (London) Ltd. v. Stenograph

Corp., 637 F.2d 496, 500 (7th Cir. 1980). The moving party “has the burden of producing

evidence showing the nature of the interest possessed by an absent party and that the protection

of that interest will be impaired by the absence.” Holland v. Fahnestock & Co., Inc., 210 F.R.D.

487, 495 (S.D.N.Y. 2002). BMO utterly fails to meet this burden. Even if BMO had established

that Plaintiff’s payday lender was a required party under Rule 19(a), BMO has failed to carry its

additional burden of showing that the payday lender’s absence requires dismissal under Rule

19(b). Under Rule 19(b)(1), there will be no prejudice to the payday lender in proceeding

without it because, as discussed supra, it could only possibly assert frivolous claims that the

facially illegal loans it made were somehow legal. That cannot be the basis of a supposed

“prejudice.” See, e.g., Republic of Philippines v. Pimentel, 553 U.S. 851, 867 (2008) (court may

proceed without non-named person asserting frivolous claim under Rule 19(a) and (b)).

Given the absence of prejudice under Rule 19(b)(1), any analysis under Rule 19(b)(2) of

lessening or avoiding prejudice does not come into play. Even if it did, BMO will more than

adequately protect the interests of the payday lenders because their interests are aligned. See

Artichoke Joe’s v. Norton, 216 F. Supp. 2d 1084, 1118 (E.D. Cal. 2002) aff’d sub nom.,

Artichoke Joe’s California Grand Casino v. Norton, 353 F.3d 712 (9th Cir. 2003) (holding that
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while Indian tribes can claim a legal interest in lawsuit challenging gaming compacts, they are

not required parties because their legal interests can be adequately represented by the named

defendant). To the extent there is any possible argument that the illegal payday loans were

somehow not illegal, BMO has the same incentive to make it. In sum, BMO should not be

allowed, in “equity and good conscience,” to escape liability for its own acts in knowingly

collecting on unlawful loans merely because an absent wrongdoer is not joinable to this action.

That is particularly true when the absent wrongdoers’ purported interests are, if not actually

“frivolous” under Rule 19(a), unworthy of protection under Rule 19(b).

II. Plaintiff’s Complaint States Valid Claims Under RICO’s Collection of Unlawful
Debts Provision.

BMO cites cases noting the potential for misuse of the RICO statute. But these cases, like

the vast majority of civil RICO cases, were premised on schemes of mail or wire fraud. In this

case, however, BMO’s alleged wrongful conduct falls squarely within one of RICO’s explicit

provisions barring the collection of unlawful debts. 18 U.S.C. § 1962(c). Indeed, unlike the cases

cited by BMO and the vast majority of civil RICO cases premised on mail or wire fraud, Plaintiff

is under no obligation to plead her claims with particularity under Rule 9(b), to allege or prove

“racketeering activity,” to establish a “pattern” of illicit conduct,10 or even to prove the unlawful

collection is criminal.11 For the reasons stated below, Plaintiff has adequately alleged an

enterprise, BMO’s association with and operation and control over that enterprise, and BMO’s

use of the enterprise to collect “unlawful debts” as that term is defined in 18 U.S.C. § 1961(6).

Plaintiff’s use of RICO is entirely proper.

10 Courts interpreting this language have made clear that even one collection of an unlawful debt while participating
in an enterprise is sufficient to violate RICO. See, e.g., United States v. Pepe, 747 F.2d 632, 645 (11th Cir. 1984)
(“[T]o establish the collection of unlawful debt only one act of collection must be shown.”).
11 See, e.g., Durante Bros. & Sons, Inc. v. Flushing National Bank, 755 F.2d 239, 247 (2d Cir. 1985) (noting that the
“absence of any reference to unlawful, indictable, or punishable acts [in 18 U.S.C. § 1961(1)’s definition of
unlawful debt] removes any suggestion . . . that criminal activity need be proven”).
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A. Plaintiff Has Sufficiently Alleged a RICO Enterprise.

RICO was designed to prevent the use of “legitimate” enterprises as “vehicles” to further

unlawful activity, as well as to protect the public from the operation of “illegitimate” criminal

enterprises. See Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 496 (1985). RICO “describes

two categories of associations that come within the purview of the ‘enterprise’ definition. The

first encompasses organizations such as corporations and partnerships, and other ‘legal entities.’

The second covers ‘any union or group of individuals associated in fact although not a legal

entity.’” United States v. Turkette, 452 U.S. 576, 581-82 (1981) (quoting 18 U.S.C. § 1961(4)).

In this case, Plaintiff alleges that BMO used the legitimate “ACH Network” as its vehicle

to collect unlawful debts. The RICO enterprise is alleged in the alternative as either (a) multiple

“legal entities” operating under NACHA (the “NACHA legal entity enterprise”); or (b) an

“association-in-fact” enterprise including the various participants in the ACH Network (the

“association-in-fact” enterprise”). (See Doc. 1, ¶ 90).

1. The NACHA Legal Entity Enterprise.

When an alleged RICO enterprise is a legal entity, “the need to allege and prove the

existence of enterprise structure can be met without great difficulty, since all aspects of the

enterprise element . . . are satisfied by the mere proof that the entity does in fact have a legal

existence.” In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 364 (3d Cir. 2010) (quotations

omitted and emphasis added). NACHA, in its role as a nonprofit association with a defined

structure and membership, inherently satisfies “all aspects of the enterprise element.” See id. at

364; see also Affinion Benefits Group, LLC v. Econ-O-Check Corp., 784 F. Supp. 2d 855, 876

(M.D. Tenn. 2011); Doc. 1, ¶¶ 35-49 (both describing NACHA).

BMO argues that Plaintiff has not alleged that the ACH Enterprise was in the business of
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making usurious loans and therefore that Plaintiff cannot state a claim. (Doc. 33, p. 16). BMO

cites Wright v. Sheppard, 919 F.2d 665 (11th Cir. 1990) and Durante Bros. & Sons, Inc. v.

Flushing Nat’l Bank, 755 F.2d 239 (2d Cir. 1985), for this proposition. But RICO only requires

that the “unlawful debts” collected are incurred in connection with the business of lending money

at usurious rates (see 18 U.S.C. § 1961(6)(B)), not that the enterprise itself must be the entity in

the business of making usurious loans. Here, Plaintiff specifically alleges that the Illegal Payday

Lenders were in the “business of” lending money at usurious rates (see Doc. 1, ¶ 13a), and that

BMO violated RICO’s unlawful debts provision by collecting on those loans.12

The holdings in Wright and Durante are not to the contrary; rather, in those cases the

courts found that the evidence did not support that defendants engaged in the “business of usury”

as opposed to a one-time transaction. See Durante, 755 F.2d at 250; Wright, 919 F.2d at 673.13

The court in Wright also relied on the fact that the defendant enjoyed no financial gain from his

activities. Wright, 919 F.2d at 673. The same concerns are not present here. Plaintiff clearly

alleges that the Illegal Payday Lenders were in the continuous “business of” lending money at

usurious rates. (See Doc. 1, ¶ 13a) (“at all times relevant” the Illegal Payday Lenders “engaged in

the practice of making . . . payday loans to persons residing in [Pennsylvania].”). Plaintiff

further alleges BMO gained financially by participating in the scheme. (See Doc. 1, ¶¶ 79, 134-

12 BMO cites parenthetically to United States v. Erwin, 793 F.2d 656 (5th Cir. 1986) for the proposition that the
underlying activity must further the affairs of the enterprise. (Doc. 33, p. 16). In Erwin, the Fifth Circuit reversed a
criminal RICO conspiracy conviction where the government failed to prove that the defendant’s criminal conduct of
drug distribution was conducted through an illegitimate enterprise involved with, among other things, counterfeiting
and money laundering. See id. at 670-71. Because the defendant’s criminal actions had separate objectives from
those of the enterprise (i.e., they did not “further” the affairs of an enterprise focused on separate illegal activity), the
defendant’s conviction could not stand. This case is inapposite.
13 The plain text of RICO defines “unlawful debt” as “a debt . . . which was incurred in the business of lending
money . . . at a rate usurious under State or Federal law, where the usurious rate is at least twice the enforceable
rate.” 18 U.S.C. § 1961(6) (emphasis added). To the extent BMO cites Durante and Wright for the argument that the
business must be a “loan sharking” business; there is nothing in the text of RICO that makes such a distinction. Even
so, whether BMO likes it or not, the Illegal Payday Lenders’ business meets the definition of loan sharking. See,
e.g., United States v. DeGeratto, 876 F.2d 576, 586 (7th Cir. 1989) (“Loan sharking is generally considered to be the
practice of loaning money at exorbitant interest to persons unable to secure loans from customary financial
sources.”).
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135, 138-139). Neither Durante nor Wright stand for the broad proposition advanced by BMO

that the enterprise itself must be in the business of lending money at usurious rates. If BMO’s

argument were correct, then a RICO enterprise derived from a legitimate organization could not

exist because unlawful behavior would never be the business of a legitimate organization.

BMO’s proposed interpretation is inconsistent with the intent of Congress in enacting RICO,

which was primarily focused on preventing the illicit infiltration of legitimate organizations. See

Turkette, 452 U.S. at 591 (“[T]he legislative history forcefully supports the view that the major

purpose of [RICO] is to address the infiltration of legitimate business.”).

2. The Association-in-Fact Enterprise.

In Turkette, the Supreme Court held that an association-in-fact enterprise is “a group of

persons associated together for a common purpose of engaging in a course of conduct.” Turkette,

452 U.S. at 583. In Boyle v. United States, 556 U.S. 938 (2009), the Court recognized that

RICO’s definition of “enterprise” is “obviously broad, encompassing ‘any . . . group of

individuals associated in fact’ . . . and the very concept of an association in fact is expansive.” Id.

at 944 (quoting 18 U.S.C. § 1961(4)). The Court held that an association-in-fact enterprise must

have three structural features: (1) “a purpose,” (2) “relationships among those associated with the

enterprise,” and (3) “longevity sufficient to permit these associates to pursue the enterprise’s

purpose.” Id. at 946. Plaintiff’s allegations satisfy each element in Boyle:

Purpose: Participants in the ACH Enterprise share a common purpose of facilitating
large volume batch processing of electronic payments (credit and debit transactions) for and
between participating depository financial institutions;

Relationships among members: To achieve this common purpose, participants in the
ACH Enterprise preserve close business relationships and maintain established and defined roles
within the enterprise;

Longevity to achieve purpose: The ACH Enterprise has been in existence for many
years, is still ongoing, and has longevity sufficient to permit the participants to achieve their
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common purpose.

Doc. 1, ¶¶ 90(a)-(c). See also id. at ¶¶ 89(a)-(f) (discussing roles).

The ACH Enterprise alleged here is the epitome of the association-in-fact enterprise

described in Turkette, and has an even more defined organizational structure than required under

Boyle. BMO completely ignores this controlling precedent and instead advances the novel

argument that size alone can be the governing factor in determining the existence of an

association-in-fact enterprise. In support, BMO relies on three factually-distinguishable pre-

Boyle cases.

In the first two cases, In re Insurance Brokerage Antitrust Litigation, Nos. 04-5184, 05-

1079, 2007 WL 1062980 (D.N.J. Apr. 5, 2007) and Moore v. Fidelity Financial Services, Inc.,

897 F. Supp. 378 (N.D. Ill. 1995), the courts found the alleged enterprises to be too amorphous

and unstructured to support a RICO claim. For example, In re Insurance Brokerage is an

unreported case in which the plaintiffs alleged a convoluted illegitimate enterprise comprised of

unidentified insurance brokers, incumbent insurers providing “A quotes,” and insurance carriers

submitting higher-priced “B quotes.” See id. at *18-19. The court took issue not with the size of

the association, but that the plaintiffs failed to allege any “factual substantiation linking” the

brokers to what “potentially might be the entire insurance carrier industry.” Id. at *19. On

appeal, the Third Circuit affirmed and found that “even under the relatively undemanding

standard of Boyle, these allegations do not adequately plead an association-in-fact enterprise.

They fail the basic requirement that the components function as a unit, that they be ‘put together

to form a whole.’” In re Ins. Brokerage Antitrust Litig., 618 F.3d at 374 (emphasis added).

In the eighteen-year old Moore case, the plaintiff alleged an enterprise consisting of

unnamed automobile dealerships and Fidelity Acceptance Corporation (“FAC”) where the only
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factual allegation made was that FAC prescribed the printed form on which retail installment

contracts executed by automobile dealers must be written in order for FAC to consider

purchasing the contracts. Relying on a Seventh Circuit case involving the same purported RICO

enterprise which held that “plaintiff's naming of a string of entities does not allege adequately an

enterprise,” Richmond v. Nationwide Cassel L.P., 52 F.3d 640, 646 (7th Cir. 1995), the Moore

court simply repeated language from Richmond: “[s]uch a nebulous, open-ended description of

the enterprise does not sufficiently identify this essential element [an enterprise] of the RICO

offense.” Moore, 897 F. Supp. at 379 (quoting, Richmond, 52 F.3d at 645).

In Jubelirer v. MasterCard Int’l, Inc., 68 F. Supp. 2d 1049 (W.D. Wis. 1999), the

plaintiff sued his own bank and MasterCard under RICO for their participation in financing his

online gambling. MasterCard contracted with millions of merchants, including Internet casinos,

to use its card and received a fee for each use by a consumer. See id. at 1051. MasterCard also

contracted with banks to collect amounts due on their behalf. See id. The plaintiff alleged an

association-in-fact enterprise consisting of MasterCard, his bank, and Internet casinos.14 The

court held that the allegations could not support the RICO enterprise requirement because:

A RICO enterprise must be “an ongoing ‘structure’ of persons associated through
time, joined in purpose, and organized in a manner amenable to hierarchical or
consensual decision making.” . . . But the allegations of the complaint make clear
that there is no “structure” for “hierarchical or consensual decision making.”
There is nothing more than a simple contract for services of a type entered by
millions of others . . . Each party conducts its own affairs which include certain
contracts for services with others.

Id. at 1052-53.

While Jubelirer would surely be decided differently today under Boyle,15 it is also

14 Unlike here, it appears that the plaintiff in Jubelirer was attempting to allege an illegitimate enterprise meant to
further illicit behavior.
15 Jubelirer’s holding that “[a]n enterprise must be more than a routine contractual combination for the provision of
financial services” was also directly rejected in at least one pre-Boyle decision. See Friedman v. 24 Hour Fitness
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inapposite because the alleged enterprise there lacked the structure that is clearly in place within

the ACH Network. BMO’s failure to analyze Boyle is telling—and its attempt to analogize the

facts here with those in Jubelirer, where the bank and Internet casino merchants operated under

independent contractual arrangements with no structured system in place to link the purported

participants—is misplaced. The ACH Network alleged in the Complaint clearly contains the

structure found lacking in these cases.

Finally, BMO’s proclamation that Plaintiff’s allegations “would impermissibly transfer

an entire industry into a RICO enterprise” (Doc. 33, p. 18) demonstrates a fundamental

misunderstanding of RICO because being part of a legitimate enterprise, on its own, gives no rise

to RICO liability. This suit targets only the small subset of bad actors—like BMO—that use the

legitimate ACH Network as their “vehicle” to turn extra profit by facilitating unlawful debt

collection. The association-in-fact enterprise alleged here satisfies both Turkette and Boyle.

B. The Complaint Expressly Alleges that BMO Plays a Distinct Role in the
Operation, Management, and Control of the ACH Enterprise.

BMO next misconstrues Reves v. Ernst & Young, 507 U.S. 170 (1993) to argue in favor

of an unprecedented expansion of an “operation or management” test designed to determine the

liability of outside professionals. In Reves, the Supreme Court considered whether an outside

accounting firm could be liable under 18 U.S.C. § 1962(c)’s “unlawful debt” provision for

incorrectly valuing a farm cooperative’s assets on the cooperative’s financial statements. The

Court noted that to be liable under section 1962(c), the defendant must be shown to have

“participated in the operation or management of the enterprise itself” (id. at 183), and that

requires that the defendant play “some part in directing the enterprise’s affairs.” Id. at 179

USA, Inc., 580 F. Supp. 2d 985, 993 (C.D. Cal. 2008) (“Because no present authority supports the requirement that
something more than a contract-based business relationship must be alleged, the Court rejects this challenge to the
sufficiency of the RICO claim”.).
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(emphasis in original). While the Court expressly rejected the proposition advanced by the court

of appeals that RICO liability requires “significant control over or within an enterprise,” id. at

179 n.4 (emphasis in original), it concluded that the accounting firm did not “conduct or

participate, directly or indirectly, in the conduct” of the cooperative’s affairs when it simply

prepared and presented audit reports as part of its engagement. See id. at 185-86.

Here, Plaintiff does not allege that BMO is an “outside professional” providing services

to the ACH Network. To the contrary, BMO is an integral member inside the ACH Enterprise

with specific obligations as an ODFI in the ACH Network. Courts have recognized this

important distinction:

Reves is a case about the liability of outsiders who may assist the enterprise’s
affairs. Special care is required in translating Reves’ concern with “horizontal”
connections — focusing on the liability of an outside adviser — into the
“vertical” question of how far RICO liability may extend within the enterprise but
down the organizational ladder. In our view, the reason the accountants were not
liable in Reves is that, while they were undeniably involved in the enterprise’s
decisions, they neither made those decisions nor carried them out[.]

United States v. Oreto, 37 F.3d 739, 750 (1st Cir.1994) (emphasis in original).

BMO completely ignores the context in which Reves was decided and instead advances

the argument that BMO did not participate in the operation or management of the ACH

Enterprise because it was merely providing a service “at the request of” Illegal Payday Lenders.

(Doc. 33, p. 19). In support of this argument, BMO cites Goren v. New Vision Intern., Inc., 156

F.3d 721, 727-28 (7th Cir. 1998), a case involving outsiders to the enterprise providing

marketing services to the enterprise.16

16 BMO also cites Richmond v. Nationwide Cassel L.P (discussed earlier)), but there the “participation” allegations
failed as a result of the plaintiff’s “failure to present an enterprise separate and distinct from the persons sought to
be held liable . . .” Richmond, supra, 52 F.3d at 647. Plaintiff does not allege that BMO itself is the RICO enterprise
so this case is irrelevant. BMO also cites Walker v. Hallmark Bank & Trust, Ltd., 707 F. Supp. 2d 1317 (S.D. Fla.
2010) and Super Vision Int’l, Inc. v. Mea Int’l Commercial Bank Co., 534 F. Supp. 2d 1326 (S.D. Fla. 2008) for the
proposition that “the provision of payment processing services is likewise insufficient to demonstrate that a
defendant directed a RICO enterprise.” (Doc. 33, p 19). But these cases have nothing in common with the
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While BMO tries to characterize itself as merely a payment processing service provider

for the ACH Enterprise, that is not what is alleged in the Complaint. Plaintiff specifically alleges

that “BMO, as an ODFI, plays a distinct role in the operation, management, and control of the

ACH Enterprise” and “is responsible for all entries originated through BMO.” (Doc. 1, ¶ 92).

Indeed, Plaintiff does not allege that BMO provided outside “payment processing” services to

the ACH Enterprise; rather, she alleges that BMO used its role within the ACH Enterprise to

originate debit entries and collect unlawful debts on behalf of Illegal Payday Lenders. As noted

by the Seventh Circuit, “it is difficult on the pleadings to characterize [defendants] as ‘outsiders’

[where] they are alleged to be part of the enterprise itself.” MCM Partners v. Andrews-Bartlett

& Assocs., 62 F.3d 967, 979 (7th Cir. 1995) (emphasis added).

Not only is BMO alleged to be part of the ACH Enterprise itself, it also has, and is

alleged to have, decision-making functions within the ACH Enterprise (see Doc. 1, ¶¶ 92-94)—a

clear indicator of participation and control. See, e.g., Oreto, 37 F.3d at 750; United States v.

Starrett, 55 F.3d 1525, 1548 (11th Cir. 1995) (holding that “one may be liable under the

operation or management test ‘by knowingly implementing decisions, as well as by making

them’”). BMO misinterprets the case law, however, to argue that it did not participate in the

conduct of the enterprise’s affairs because “Achey does not allege that BMO Harris directed the

collection of unlawful debts . . .” (Doc. 33, p. 20). But no such allegation is required because,

unlike in Walker and Supervision, see fn. 17, supra, the purpose of the ACH Enterprise is not to

further an illegitimate goal like the collection of unlawful debts. BMO conducts and participates

in the affairs of the ACH Enterprise by using its “gatekeeper” function as an ODFI to determine

allegations here. In both cases the plaintiff attempted to allege an illegitimate enterprise furthering illegal behavior,
and in both cases there was no evidence that the defendants, a credit card company and bank respectively, exercised
control or decision making authority with respect to the illegal objectives of the enterprise. See Walker, 707 F. Supp.
2d at 1321; Super Vision, 534 F. Supp. 2d at 1338. The ACH enterprise has lawful objectives.
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which merchants are permitted to originate credit and debit entries on the ACH Network. (See

Doc. 1, ¶ 92). Tasked with that responsibility, BMO clearly has “some part in directing the

enterprise’s affairs.” Reves, 507 U.S. at 179 (emphasis in original).17

At the pleading stage, Plaintiff’s allegation that BMO “plays a distinct role in the

operation, management, and control” of the ACH Enterprise, coupled with BMO’s decision-

making role within the ACH Enterprise, erases any doubt that Plaintiff has adequately alleged

BMO’s control over the operation of the enterprise. For the foregoing reasons, BMO is not an

“outsider” under Reves, and Plaintiff’s allegations easily satisfy the “operation or management”

standard set forth above.

C. Plaintiff Adequately Alleges That BMO Collected Unlawful Debts Under
RICO.

BMO does not challenge Plaintiff’s allegations that at least one collection took place or

that the “unlawful debts” satisfy the definition of 18 U.S.C. § 1961(6). Rather, BMO argues that

Plaintiff has not adequately alleged that BMO “induced” Plaintiff to “make repayment” to the

Illegal Payday Lenders. In making this argument, BMO relies on a plain misreading of United

States v. Pepe, 747 F.2d 632, 645 (11th Cir. 1984). Contrary to BMO’s reading of Pepe, the

court recognized that either “cash actually exchanging hands” or “inducing in any way any

person to make payment” satisfies collection of unlawful debt under RICO. See id. at 674.

Unsurprisingly, one can be liable for unlawful debt collection under RICO by (a) actually

collecting the debt; or (b) inducing a person in any way to make a repayment. Plaintiff clearly

alleges that BMO actually collected on the debt. As well, the allegations show that BMO also

17In addition to its role as an ODFI, BMO’s control over the enterprise is further alleged in the Complaint: “BMO is
a ‘Direct Financial Institution Member of NACHA’ and influences the governance and direction of the ACH
Network and the NACHA Operating Rules by participating in the NACHA Rule Making Process, voting directly on
Rules ballots, and by participating in and leading NACHA Councils, committees, and initiatives. As a Direct
Financial Institution Member of NACHA, BMO is eligible to serve on the NACHA Board of Directors and further
shape regulatory, legislative, and ACH Network policies. (Doc. 1, ¶ 31.)
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“induced” repayment by originating debit entries through the ACH Network. (See Doc. 1, ¶ 96a

(“BMO participated in the collection of unlawful debts in that . . . Illegal Payday Lenders . . .

initiated the transactions whereby borrowers’ bank accounts were debited and the unlawful debts

collected in violation of 18 U.SC. § 1962(c)”)). 18 19

D. Plaintiff Sufficiently Alleges BMO Had Knowledge of Unlawful Conduct.

BMO’s last-ditch argument to avoid liability under RICO is that Plaintiff fails plausibly

to allege BMO had knowledge of the unlawful conduct of MNE. The absurdity of this argument

is obvious because BMO had multiple duties to know a great deal about MNE.

Plaintiff alleges that the NACHA Rules require BMO to ensure that entries it originates

are compliant with state and federal law. (Doc. 1, ¶¶ 34, 93). To ensure that the authorizations

are valid, BMO is required by the NACHA Rules to implement adequate control systems to

detect and prevent fraud and abusive financial transactions, including performing appropriate

know-your-customer due diligence, and having adequate management, information and reporting

systems to monitor and mitigate risk. (Doc. 1, ¶ 40). BMO had an obligation to ensure that it did

not facilitate debt collections in states that ban payday lending. (See Doc. ¶¶ 34-64). BMO’s

processing of these loans in the banned states is sufficient to demonstrate actual knowledge of

18 BMO’s citation to United States v. Giovanelli, 945 F.2d 479, 490 (2d Cir. 1991) for the proposition that an
enterprise cannot collect an unlawful debt from itself is beside the point. (Doc. 33, p. 16). In that case, the Second
Circuit considered the defendants’ argument that, when money is transferred among persons inside an organization,
it is not the collection of an unlawful debt. The court generally agreed with the defendants’ proposition that the
“transmission of money within an organization, regardless of that organization’s legality, does not constitute
collection of a debt.” Id. at 490. It concluded, however, that, even though the debtors in that case were “runners” for
the organization, there was sufficient evidence that the enterprise collected unlawful debts from them based on the
fact that they had also placed their own bets. These cases simply have nothing in common. This is another example
of BMO attempting to extract a broad rule from a case with a significantly distinguishable factual scenario.
19 Relying only on a footnote from a Ninth Circuit case from 1988, BMO also suggests there is some doubt whether
RICO was meant to apply to “banks or other lending institutions.” (Doc. 33, p. 21). That is clearly not the case. See,
e.g., Brown v. LaSalle Northwest Nat’l Bank, 820 F. Supp. 1078 (N.D. Ill. 1993) (holding that bank’s practice of
leaving certain federally required provisions out of auto financing contracts was sufficient to state claim under
RICO); Community State Bank v. Strong, 651 F.3d 1241 (11th Cir. 2011) (recognizing that plaintiff “alleged facts
supporting . . . a non-frivolous Federal RICO claim against the Bank” for conspiring with a payday lender in the
business of lending money at usurious rates). Indeed, the Supreme Court has made abundantly clear that “the fact
that RICO has been applied in situations not expressly anticipated by Congress does not demonstrate ambiguity. It
demonstrates breadth.” Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 499 (1985).
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unlawful activity at the pleading stage. In addition, Plaintiff specifically alleges that BMO

knowingly disregarded other clear indications of illicit behavior including high return rates on

these originations. (See, e.g., Doc. 1, ¶¶ 65-69).20 These factual allegations create a plausible

inference that BMO knew of MNE’ unlawful conduct, and therefore are sufficient at this stage of

the proceedings.21 See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007); Ashcroft v.

Iqbal, 556 U.S. 662, 678 (2009).22

III. Plaintiff Has Adequately Plead Her Pennsylvania State-Law Claims Against BMO.

A. Plaintiff Has Stated Viable Aiding and Abetting Claims.

BMO contends Plaintiff has not sufficiently alleged that BMO knowingly aided and

abetted MNE Services unlawful conduct.23 As discussed in Section II.D., supra, Plaintiff has

made detailed allegations on the precise issue of BMO’s knowledge of the Illegal Payday

Lenders’ unlawful activity and provides a specific basis for BMO’s knowledge. Furthermore,

under Pennsylvania law, “recklessness and willful blindness, in addition to direct knowledge, are

sufficient” to state a claim for aiding and abetting liability. Envtl. Equip. & Serv. Co., 741 F.

20 See also, e.g., Doc. 1, at ¶¶ 65-69, 92-98, 100-102, 127-128, 130-131.
21 Without support, BMO tries to inject factual issues at this early stage, asserting that an ACH debit “does not
disclose the nature of the underlying transaction or identify the parties’ state of residence” and “if a Third-Party
Sender is involved, the ‘return rate’ . . . may be undecipherable.” (Doc. 33, p. 23). There is no place for such bald
assertions under Rule 12(b)(6); they can be made on a summary judgment motion. For now, this Court must only
consider the plausibility of the allegations made in the Complaint.
22 BMO does not challenge the validity of Plaintiff’s RICO conspiracy claim under 18 U.S.C. § 1962(d), and thus,
Plaintiff has stated a valid conspiracy claim. Further, BMO’s arguments in favor of dismissing Plaintiff’s 18 U.S.C.
§ 1962(c) claim do not apply to the conspiracy claim. In particular, “[t]he Reves “operation or management” test . . .
does not apply to RICO conspiracy.” De Sole v. Knoedler Gallery, LLC, --- F.Supp.2d ---, 2013 WL 5452669, *24
(S.D.N.Y. Sept. 30, 2013) (citations omitted); United States v. Wilson, 605 F.3d 985, 1019 (D.C. Cir. 2010). Instead,
a defendant can be liable as long as it “adopt[s] the goal of furthering or facilitating the criminal endeavor.” Salinas
v. United States, 522 U.S. 52, 65 (1997). This is true “even though [the defendant] was incapable of committing the
substantive offense.” Id. at 64. See also Community State Bank, 651 F.3d 1241 (demonstrating that a valid RICO
conspiracy claim can exist even where a claim under 18 U.S.C. § 1962(c) does not, and that a RICO claim premised
on the collection of unlawful debts would state a valid cause of action against banks working on behalf of or
together with payday lenders).
23 BMO also suggests that Pennsylvania has yet formally to recognize a claim for aiding and abetting violations of
these statutes. BMO’s unsupported implied invitation to dismiss these counts on this basis should be rejected given
that Plaintiff has satisfied the elements to support a civil aiding and abetting claim (i.e., an independent wrong,
BMO’s knowledge of or recklessness as to the wrong, BMO’s substantial assistance in carrying it out). See Envtl.
Equip. & Serv. Co. v. Wachovia Bank, N.A., 741 F. Supp. 2d 705, 726-27 (E.D. Pa. 2010).
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Supp. 2d at 726-27. 24 Thus, because Plaintiff has plausibly alleged actual knowledge,25 Plaintiff

has plausibly alleged more than BMO’s “reckless indifference” to the unlawful activity to state a

claim for aiding and abetting liability.26

Further, BMO’s argument that BMO is exempt from Pennsylvania’s consumer credit

statute does not even reach the issue of its aiding and abetting liability under the statute. “In our

domestic law ‘it is well settled that one may be found guilty of aiding and abetting another

individual in his violation of a statute that the aider and abettor could not be charged personally

with violating.’” Khulumani v. Barclay Nat. Bank Ltd., 504 F.3d 254, 281 (2d Cir. 2007).

Accordingly, this Court should deny BMO’s Motion to dismiss the aiding and abetting claims.

B. Plaintiff Has Sufficiently Plead Her Assumpsit Claim.

“The action of assumpsit is a most liberal and equitable one; will lie whenever one man

has received money which, in equity and good conscience, belongs to another.” Bergner v.

Thompson, 74 Pa. 168, 170 (1873). BMO argues that Plaintiff’s claim for assumpsit is not viable

because she does not allege that BMO has or had the funds that were debited from her account

on MNE’ behalf, or benefited from retaining the funds. (Doc. 33, p. 26). To the contrary,

Plaintiff alleges that BMO actually collected on the debts of Plaintiff and those of the class. (See

Doc. 1, ¶ 94). Furthermore, a claim for assumpsit does not require that benefits wrongfully

received still be in the possession of the defendant in order for the remedy of restitution to be

available. See, e.g., Sullivan v. City of Philadelphia, 460 A.2d 1191, 1192 (Pa. Super. 1983);

24 BMO suggests that Plaintiff’s allegations do not satisfy the knowledge requirement under Illinois law. (Doc. 33, p.
25). However, like Pennsylvania, Illinois courts have held that “knowledge or recklessness [is] sufficient to impose
aiding and abetting liability.” S.E.C. v. Koenig, No. 02 C 2180, 2007 WL 1074901, at *8 (N.D. Ill. Apr. 5, 2007).
25 See also, e.g., Doc. 1, ¶¶ 34-69, 92-98, 100-102, 113-121, 127-128, 130-131.
26 The cases relied upon by BMO do not support its argument. The court in Cummins v. Firestone Tire & Rubber
Co., 495 A.2d 963, 969 (Pa. Super. 1985) did not address the knowledge component of an aiding and abetting claim
at all, and the court in Panthera Rail Car LLC v. Kasgro Rail Corp. stated that proof of the defendant’s knowledge
was an issue for summary judgment and that general allegations were sufficient at the pleading stage. 2013 WL
4500468, *16 n.20 (W.D. Pa. Aug. 21, 2013).
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Bridgeport Hydraulic Co. v. City of Bridgeport, 130 A. 164, 169 (Conn. 1925). Further, Plaintiff

has alleged that BMO wrongfully benefited from performing the unlawful transaction by

charging and retaining a transaction fee. (Doc. 1, ¶¶ 79, 134-135, 138-139). Additionally, as

thoroughly established in Section II.D, supra, Plaintiff has sufficiently alleged that BMO knew

of the Illegal Payday Lenders’ unlawful activity. Accordingly, “equity and good conscience”

dictate that BMO return the full amount of the unlawfully collected funds.

C. Plaintiff Has Stated a Claim for Unjust Enrichment.

BMO argues that Plaintiff’s unjust enrichment claim must be dismissed because the

transaction fees that BMO charged and retained for each debit entry originated in violation of

multiple states’ laws were not paid by Plaintiff, and because Plaintiff did not have “direct

dealings” with BMO. (Doc. 33, p. 27). Neither of BMO’s arguments is a basis for dismissal. To

sustain a claim of unjust enrichment, Plaintiff must show that BMO “either wrongfully secured

or passively received a benefit that it would be unconscionable for [it] to retain.”27 Torchia on

Behalf of Torchia v. Torchia, 499 A.2d 581, 582-83 (Pa. Super. Ct. 1985) (quotations omitted).

Plaintiff has alleged that BMO wrongfully originated debits on Plaintiff’s account and on

the accounts of thousands of class members in violation of multiple state laws and that in

payment for its unlawful conduct, BMO received fees at the expense of Plaintiff’s and class

members’ rights. This is a classic case for disgorgement of BMO’s ill-gotten gains regardless of

who paid the transaction fees. See, e.g., Dastgheib v. Genentech, Inc., 457 F. Supp. 2d 536, 544-

46 (E.D. Pa. 2006) (discussing disgorgement as form of remedy for unjust enrichment claim);

Commodity Futures Trading Comm’n v. Am. Metals Exch. Corp., 991 F.2d 71, 76 (3d Cir. 1993)

(”It is well recognized that a court may order the divestment of the benefits of unlawful

27 “A showing of knowledge or wrongful intent on the part of the benefited party is not necessary in order to show
unjust enrichment.” Torchia, 499 A.2d at 582-83 (quotations omitted).
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activity.”). Nor was BMO’s benefit indirect or incidental to the unlawful conduct. Rather,

BMO’s ill-gotten transaction fees were a direct consequence of each unlawful debit it originated.

Further, BMO’s citation to Steffy & Son v. Citizens Bank of Penn., 7 A.3d 278, 285 n.9

(Pa. Super. Ct. 2010) and Limbach Co. v. City of Philadelphia, 905 A.2d 567, 575 (Pa. Commw.

Ct. 2006) are inapposite. In those cases the courts’ requirement of “direct dealings” between the

parties was in the context of a contracting party seeking to recover on an unjust enrichment

theory against a third-party beneficiary when the contract was breached. Plaintiff’s claim here is

not against BMO as a third-party beneficiary; rather, it is against BMO for disgorgement of

benefits it wrongfully obtained at Plaintiff’s and the class’s expense. In any event, to the extent

“direct dealings” are required, Plaintiff has alleged that BMO directly originates debits from

Plaintiff’s (and class members’) accounts and received fees for doing so. (See, e.g., Doc. 1, ¶¶ 6,

8, 9, 32 79, 93, 95, 96, 101, 133-135, 138-139).28

BMO has been enriched by its conduct, and “injustice [would result] if recovery for the

enrichment is denied,” Samuels v. Hendricks, 445 A.2d 1273, 1275 (Pa. Super. Ct. 1982).

D. Injunctive Relief

BMO has not challenged Plaintiff’s request for injunctive relief.

CONCLUSION

For the foregoing reasons, BMO’s arguments for dismissal should be rejected. If the

Court finds Plaintiff’s allegations deficient in any respect, Plaintiff respectfully requests, in the

interests of justice, leave to amend her Complaint pursuant to Federal Rule 15(b).

28 BMO asserts that Illinois law on both assumpsit and unjust enrichment is the same as Pennsylvania law. (Doc. 33,
p. 28). Illinois law “do[es] not expressly mandate plaintiffs directly confer a benefit to defendant in order to state
claims for unjust enrichment.” Muehlbauer v. General Motors Corp., 431 F. Supp. 2d 847, 855-56 (N.D. Ill. 2006).
Indeed, in Muehlbauer, this Court specifically rejected defendant’s contention that “direct dealings” were required
to support an unjust enrichment claim, and instead held that because “Illinois courts focus on the defendant’s
retention of benefits,” “an unjust enrichment claim may be premised on an indirect conferral of benefits.” Id. at 853.
Moreover, “the question of whether the relationship between detriment and benefit is sufficient, is one of fact.” Id. at
854. Plaintiff’s claims for assumpsit and unjust enrichment are also sufficient under Illinois law.
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