
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
MANIILAQ ASSOCIATION,  ) 

)     
Plaintiff, )     

)      
           v. ) Case No: 13-0380 (TFH) 

)  
KATHLEEN SEBELIUS, Secretary of ) 
The Department of Health and Human  ) 
Services, et al, )   

           )   
Defendants.  )             

__________________________________________)                      
 

DEFENDANT’S REPLY IN SUPPORT OF 
 CROSS MOTION FOR SUMMARY JUDGMENT 

 

 Defendant Kathleen Sebelius, Secretary of the Department of Health and Human Services, et al., 

(HHS), through counsel, respectfully submits this reply in support of her cross motion for summary 

judgment.   

 Under the Indian Self-Determination and Education Assistance Act (ISDEAA), 25 U.S.C. § 450, 

et seq., the Plaintiff challenges HHS’s Indian Health Service’s (IHS) decisions to deny it a final offer 

process on a proposed lease amendment to its funding agreement (FA).  The Court should apply the 

APA’s arbitrary and capricious standard of review to review IHS’s decision and should grant summary 

judgment because the Plaintiff did not comply with the regulatory requirements for a final offer process 

under 25 U.S.C. § 458aaa -6(b).  Also, Plaintiff’s proposed final offer includes a lease and leases are not 

subject to the final offer process under 25 U.S.C. § 458aaa -6(b).  For these reasons, the Court should 

dismiss the complaint or grant summary judgment in Defendant’s favor.   

 If the Court deems the alleged final offer as a valid final offer and that a lease request is subject to 

the final offer provisions of 25 U.S.C. § 458aaa -6(b) and (c), then, in the alternative, the Court should 

remand the request back to IHS to determine what compensation needs to be provided.  The Court 
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should also find that the IHS must comply with the Lease Priority System (LPS), which is an 

administrative process designed to prevent IHS from an unauthorized program expansion through 

leasing and enable IHS to assess the need to lease small health care clinic space.  See Exhibit 5, 

Technical Handbook, Exhibit 5, 33-3.1.1(C) ; 33-3.1.1 at 2.  Finally, the Court should find that pursuant 

to the ISDEAA, the IHS has discretion in determining the compensation for leases.   

ARGUMENT 

I. Standard of Review 

  “Both the Supreme Court and [the U.S.] Court of Appeals [for the District of Columbia] have 

declared that where a statute does not provide a standard of review … courts must look to the APA 

standard.”  Citizen Potawatomi Nation v. Salazar, 624 F. Supp. 2d 103, 108 (D.D.C. Jun 12, 2009) 

(applying the APA standard of review to claims under the Indian Self–Determination Act (ISDA); 

Al-Fayed v. C.I.A., 254 F.3d 300, 304 (D.C. Cir. 2001) (noting that APA “provides a default standard of 

judicial review ... where a statute does not otherwise provide a standard”) (quoting Dickson v. Sec'y of 

Def., 68 F.3d 1396, 1404 n. 12 (D.C.Cir.1995)  Because the Plaintiff brought this action pursuant to the 

ISDEAA, 25 U.S.C. § 450m-1(a), and the ISDEAA provides no standard of review, the Court should 

apply the APA’s arbitrary and capricious standard of review. 

 1) ISDEAA does not provide a standard of review 

 The Plaintiff misleadingly states that the ISDEAA does provide a standard of review “in several 

of its provisions.”  Plt Opp. and Reply at 4.  Rather than identifying any provision of the ISDEAA that 

explicitly states a standard of review, the Plaintiff instead discusses what “Courts have found” in regards 

to the ISDEAA’s standard of review.  While other statutes may state a standard of review, the ISDEAA 

does not.  Cf. e.g. The Freedom of Information Act, 5 U.S.C. § 522(a)(4)(B) (granting judicial review 

and requiring that “[i]n such a case the court shall determine the matter de novo”); The Contract 
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Disputes Act, 41 U.S.C. § 7104(b) (providing that contractors may bring an action directly in the United 

States Court of Federal Claims and that such action “shall proceed de novo . . .”).  

 2)  Seneca Nation is not persuasive while Citizen Potawatomi Nation is. 

 The D.C. Circuit has not yet settled the question regarding which standard of review courts 

should apply to challenges of agency actions under the ISDEAA.  Two recent cases from the District 

Courts applied two different standards.  The decision in Citizen Potawatomi Nation v. Salazar, 624 F. 

Supp. 2d 103, 107-109 (D.D.C. 2009), is persuasive because the court provided detailed legal reasoning 

supporting its determination that the APA standard of review was appropriate.  The decision in Seneca 

Nation is not persuasive because the court provided scant legal reasoning for its determination to apply 

the de novo standard.  Compare 624 F. Supp. 2d at 107–09 with Seneca Nation of Indians v. U.S. Dept. 

of Health and Human Services, --- F. Supp.2d ---, 2013 WL 2255208 at *6 (D.D.C. 2013).   

 In Citizen Potawatomi Nation, the court recognized that “there exists a strong presumption in 

[the D.C.] Circuit that when a statute provides for judicial review but does not specify any standard for 

that review, it should be construed to include the APA standard.”  The court noted “another 

consideration supporting APA review is the need to defer to the Defendants' expertise and experience in 

deciding many of the issues presented by [the federally recognized Indian Tribe].”  After considering 

“the text and legislative history of the ISDA”, and cases from other districts which discussed which 

standard of review for ISDA claims is appropriate,1 the court concluded that the argument for de novo 

review was “not sufficiently persuasive to overcome the strong presumption enunciated by both the 

                                                 
1 In Citizen Potawatomi Nation , the court cited three cases which determined the APA standard for 
challenges to agency decision under ISDA.  624 F. Supp. 2d at 108 n. 5 (citing Suquamish Tribe v. 
Deer, No. 96–5468 (W.D. Wash. Sept. 2, 1997) (unpublished) (finding APA standard to be appropriate); 
Cal. Rural Indian Health Bd., Inc. v. Shalala, No. 96–3526 (N.D. Cal. Apr. 24, 1997) (unpublished) 
(same); Yukon–Kuskokwim Health Corp. v. Shalala, No. 96–155 (D. Alaska Apr. 15, 1997) 
(unpublished) (same)).   
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Supreme Court and [the U.S.] Court of Appeals [for the District of Columbia] in favor of the APA 

standard.”  Citizen Potawatomi Nation v. Salazar, 624 F. Supp. 2d at 109.   

 In comparison, the Seneca Nation court neither indicated that it had analyzed the text and 

legislative history of the ISDA nor weighed “the strong presumption enunciated by both the Supreme 

Court and [the U.S.] Court of Appeals [for the District of Columbia].”  The Seneca Nation court did not 

mention whether it considered the need to defer to IHS’s expertise and experience in deciding issues 

regarding federally recognized Indian Tribes.  Instead, that court observed that Citizen Potawatomi 

Nation was distinguishable because: 1) the plaintiff there brought ISDEAA and APA claims and 2) 

because the Defendant in Seneca Nation had “conceded that de novo review [was] appropriate.”2  

Seneca Nation, 2013 WL 2255208 at *6, n. 5.  Here, the Defendant does not concede that de novo 

review is appropriate.   

 As a result, the thorough analysis in Citizen Potawatomi Nation makes its determination 

persuasive as opposed to the ruling in Seneca Nation.  Therefore, the Court should apply the APA’s 

arbitrary and capricious standard here to the Plaintiff’s challenge to IHS’s interpretation and application 

of the ISDEAA.  5 U.S.C. § 706(2)(A) (setting APA standard of review as “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with the law”).   

II. The Plaintiff Failed to Submit a Final Offer 

 Plaintiff’s November 28, 2012 letter3 does not constitute a “final offer” under 42 C.F.R. § 

137.132.  Among other things, a final offer must: 1) be in a document that is completely separate from a 

compact, funding agreement, or amendment and 2) clearly identify the document as a “Final Offer.”  42 
                                                 
2 Indeed, in Seneca Nation, the IHS only agreed to de novo review because it had determined that the 
Plaintiff had brought claims under the Contract Disputes Act (CDA), which requires de novo review 
under 42 U.S.C. § 7104(b)(4).  See Def. Opp and MSJ Exhibit 7, 1:12-cv-01494-RMC, ECF # 15 at 9 
(“Pursuant to the CDA, under which this action is brought, a contracting officer’s decision is reviewed 
de novo). 
3 The Plaintiff claims that it sent an identical letter dated August 13, 2012.  Plt. Opp. and Reply at 9 n4. 
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C.F.R. §§ 137.132.  By failing to follow these two requirements, the Plaintiff failed to put IHS on notice 

that these letters were intended as a final offer. 

 1) Alleged final offer not separate from proposed amendment 

 Plaintiff’s alleged final offer was not in a written document separate from the amendment it was 

proposing to its FA as required by 42 C.F.R. § 137.132(b).  Def. Opp. and MSJ Exhibit 3; See 42 C.F.R. 

§ 137.132(b) (“The document should be separate from the compact, funding agreement, or 

amendment”).  The Plaintiff concedes that it attached the proposed amendment, the proposed lease at 

issue, to the letters dated November 28, 2012 and August 13, 2012.  Plt. Opp and Reply at 9.  By 

failing to have the alleged final offer in a separate document from the proposed amendment, the Plaintiff 

did not comply with 42 C.F.R. § 137.132(b). 

 Courts should grant deference to an agency’s interpretation of its own regulation when that 

interpretation is not “plainly erroneous or inconsistent with the regulation.”  Christopher v. SmithKline 

Beecham Corp., 132 S.Ct. 2156, 2169 (U.S. 2012).  Even though 42 C.F.R. § 137.132(b) plainly states 

“[t]he document should be separate from the compact, funding agreement, or amendment,” the Plaintiff 

argues that the regulation is ambiguous.  According to the Plaintiff, apparently the regulation means the 

opposite of what it says and that amendments should be submitted with final offers.  Plt. Opp and Reply 

at 9.  IHS’s interpretation of its own regulation should be given deference because a) the regulation is 

not ambiguous and b) the agency’s interpretation is not plainly erroneous or inconsistent.  Thus, the 

Court should uphold IHS’s following of the plain language of its regulation.   

 2) Alleged final offer did not clearly identify itself as a final offer 

 Not only does Plaintiff’s alleged final offer not “clearly” identify itself as a final offer, it is 

difficult to find the words “final offer” in the letter at issue at all.  42 C.F.R. § 137.132(b) (final offer 

must be “clearly identified as a ‘Final Offer’”).  The obvious place to look for the identity of a letter 
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is the subject matter line a/k/a - “Re:.”  Here, the words “final offer” do not appear in the subject 

matter line - “Re:.”   Def. Opp. and MSJ, Exhibit 3 at 1.  Moreover, the words “final offer” do not 

appear anywhere on the first page, on the second page or even in most of the third page of the 

document.  It is only in the last paragraph on the third page, that the Plaintiff finally uses the term 

“final offer.”  Def. Opp. and MSJ, Exhibit 3 at 3.  That portion of the letter does not state that the 

letter constitutes a final offer.  Instead, it simply references the regulations’ final offer provisions, by 

stating “[e]nclosed please find a proposed lease for the Ambler clinic, submitted in accordance with 

the final offer provisions of section 507 of the ISDEAA, 25 U.S.C. 458aaa-6. 

 While it is true that the regulation “imposes no specific format in terms of where or how many 

times the term “final offer” should be used,” the regulation does require that the document “clearly” 

identify itself as a final offer.  42 C.F.R. § 137.132(b) (emphasis added).  The regulation requires 

more than just a mere mention of “final offer” within a document; it requires that the whole document 

be clearly identified as a final offer.   

 In effect, the Plaintiff urges the Court to disregard the regulation’s use of the word “clearly” 

and accept a lesser standard for the identification of final offers.  42 C.F.R. § 137.132(b) (final offer 

must be “clearly identified as a ‘Final Offer’”).  The Plaintiff inappositely refers to Seneca Nation 

and suggests that IHS should have relied on the letter’s context and deduced that the letter was a final 

offer given the discussion of the parties’ disagreements in previous correspondence and within the 

letter itself.4  In Seneca Nation however, the letter at issue was clearly labeled in the appropriate 

place—its subject line—as including “proposed amendments” which are the specific words required 

by Title I of the ISDEAA.  2013 WL 2255208 at 2 (plaintiff sent letter “with the subject ‘User 
                                                 
4 The Defendant does not dispute that it was aware that the parties had a number of disagreements or that 
the letter at issue discussed these disagreements.  It disputes that Plaintiff’s letter qualifies as a final 
offer pursuant to 42 C.F.R. § 137.132(b). 
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Population Undercounts and Proposed Amendments,’”); see 25 U.S.C. § 450f(a)(2) and 25 C.F.R. Part 

900, Subpart D.  In contrast, here, the Plaintiff did not label the letter as a final offer in the subject 

line despite final offer being the specific words required by 42 C.F.R. § 137.132(b). 

 Indeed, the letter is titled “Response to Offer of Technical Assistance, Partial Revocation of 

Retrocession, and Proposal to Lease Clinic under Section 105(l) of the Indian Self-Determination and 

Education Assistance Act.”  Def. Opp and MSJ, Ex. 3.  Notably, none of the items in the heading of 

this so-called “Final Offer” letter are subject to the final offer process.5  Therefore, this title would be 

misleading, and would provide the opposite of a clear identification of a final offer as required by 

regulation.  42 C.F.R. § 137.132(b).   Therefore, the Court should find that the Plaintiff did not comply 

with 42 C.F.R. § 137.132(b) and submit a final offer. 

III. Lease Proposals are not Subject to the Final Offer Process under the ISDEAA 

 Funding agreements are subject to the final offer process under the ISDEAA.  See 25 U.S.C. § 

458aaa-6(b).  The Plaintiff admits that under 25 U.S.C. § 458aaa-6(b), ISDEAA lists what may be 

included in a funding agreement and the ISDEAA does not use the word “lease.”  Plt Opp. and Reply at 

13-14.  Even though ISDEAA does not define a funding agreement to include a lease, the Plaintiff 

urges the Court to interpret the ISDEAA in such a way that the word “lease” is read into the statute and 

consequently, to allow a lease to be a part of a funding agreement.   

 Where, however, there is no ambiguity in a statute, courts are not authorized to liberally construe 

a statute’s meaning in favor of the Indian Tribes.  See Muscogee (Creek) Nation v. Hodel, 851 F. 

2d 1439, 1444–45 (D.C. Cir. 1988) (“[S]tatutes are to be construed liberally in favor of the Indians, with 

                                                 
5 The agency is required to give tribal contractors technical assistance on various aspects of how the IHS 
implements the ISDEAA and a tribal contractor’s choice to retrocede a PSFA is governed by Section 
506, which is entitled “General Provisions” of the ISDEAA.  The final offer process for compact and 
FA negotiations is governed by Section 507 of Title V concerning “Provisions relating to the Secretary.”  
See 25 U.S.C. § 458aaa-6(a) and § 458aaa-6(b). 
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ambiguous provisions interpreted to their benefit.”) (emphasis added).  The Plaintiff argues that the 

Court should disregard the plain language of the ISDEAA and overturn the statute’s omission of the 

word lease in regards to what constitutes a funding agreement.  Plt Opp. and reply at 13-14; 25 U.S.C. § 

458aaa-4(b)(1).  The Plaintiff argues that statute’s use of the terms of “programs, services, functions, 

and activities [PSFAs]” should be read broadly to include the definition of lease.  The Plaintiff urges the 

Court to ignore the common usage of these terms – as is evidenced by the dictionary – and determine 

that these words include the definition of a lease and thus a lease constitutes a PSFA.  Plt Opp. and reply 

at 14.  Because the Plaintiff has not demonstrated an ambiguity in the statute, the Court should not alter 

the clear and plain meaning of the statute.  See Muscogee (Creek) Nation, 851 F. 2d at 1444–45. 

 In short, the Plaintiff merely argues that Congress made a mistake by excluding leases from the 

definition of a funding agreement and provides no evidence that Congress did not mean to “curtail” 

IHS’s leasing authority.  Plt Opp. and Reply at 18.  Plaintiff unconvincingly disregards the 1979-1991 

Congressional ban on leases and argues that the 12 year ban provides no context for the ISDEAA’s 

omission of lease to what constitute a funding agreement.  Plt Opp and Reply at 17.  The Plaintiff 

conveniently ignores the fact that even today, although IHS is authorized to enter into leases under 

ISDEAA and the Indian Health Care Improvement Act (IHCIA), 25 U.S.C § 1601 et seq., no 

corresponding budget authority has ever been included in IHS’s appropriations bills.  Exhibit 5, 

Technical Handbook 33-3.1.1(B).  These facts, along with the plain language of the statute support the 

view that Congress did mean to “curtail” IHS’s leasing authority and that Congress purposefully decided 

that a lease would neither constitute a PSFA nor be a part of a funding agreement. 

IV. Remand, In the Alternative to Dismissal 

 If the Court determines that leases are subject to the final offer process and that Plaintiff’s letter 

constituted a final offer, then the Court should remand the case back to IHS for a determination.  
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Where an agency fails to make a determination because it mistakenly believes it is not required to act, 

a court may remand the case back to the agency for a determination.  See Aleutian Pribilof Islands 

Assoc. v. DOI, 537 F. Supp. 2d 1, 12-13 (D.D.C. 2008) (“The BIA must examine APIA's request for 

Section 14(h)(1) funds having been disabused of that belief [that the tribal contractor’s request was not 

subject to the declination process”).  Therefore, if the Court finds that the Plaintiff properly initiated 

the final offer process and that leases are subject to the final offer process, the Court should remand 

the case back to IHS to make a determination. 

VI. IHS has Discretion in Determining Compensation for § 450j(1) Leases 

 The Plaintiff argues that IHS has no discretion in awarding the compensation of leases and that 

such compensation most be monetary and in the amount that the Plaintiff dictates.  Plt. Opp. and Reply 

at 25-30.  Pursuant to 25 U.S.C. § 450j(l)(2), however, IHS has discretion in determining what type of 

compensation it will give for a lease.  25 U.S.C. § 450j(l)(2) (lease compensation “may include rent, 

depreciation based on the useful life of the facility, principal and interest paid or accrued, operation and 

maintenance expenses, and such other reasonable expenses that the Secretary determines, by regulation, 

to be allowable) (emphasis added).  Because the statute uses the term “may”, the list of possible 

compensation is not closed and thus, compensation may also be nonmonetary.  Under 25 C.F.R. § 

900.70, the implementing regulation, IHS also has discretion in determining what type of compensation 

– whether monetary or not.  25 C.F.R. § 900.70 (“the following elements may be included in the lease 

compensation . . . (listing a numerous elements)”) (emphasis added).  Therefore, nonmonetary 

compensation for a lease is an option.  

 Moreover, the Plaintiff asks the Court to order IHS to provide funds for a lease for 

which there has been no Congressional appropriation for decades.  Exhibit 5, Technical 

Handbook 33-3.1.1(B).  The Plaintiff cites to no appropriation act provision that provides for 
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the funding of Section 105(l) leases.  Plt. Opp. and Reply, generally.  Finally, the Plaintiff’s 

request for compensation of its choosing would lead to an “illogical result,” especially given 

there has been no Congressional appropriation for decades.  Exhibit 5, Technical Handbook 

33-3.1.1(B);  Los Coyotes Band of Cuhalla & Cupeno Indians v. Jewell, No. 11-57222, slip 

op. at 20-21 (9th Cir. September 4, 2013) (“The Tribe's reading would also lead to the illogical 

result that the Secretary must fund every contract request, for any amount—another result we 

must avoid”).  Therefore, the Court should grant summary judgment in favor of the 

Defendant. 

VII. Non-monetary Compensation is Actual Compensation  

 There are benefits to entering into non-monetary leases with the federal government, and in fact 

these types of leases are common.  The Federal Procurement Process has long recognized that the 

Federal Government enters into no-cost or nominal leases and has even made such leases an exception 

for agencies to the General Services Administration’s leasing authority.  41 C.F.R. § 102-73.140(b) 

(Agencies may do their own leasing, for terms of not more than 1 year, when space is leased for no rental 

or a nominal rental of $1 a year.)  

1.  Non-monetary compensation would be actual compensation for the Plaintiff 

 The Plaintiff is a non-profit corporation incorporated under Alaska State law and therefore 

subject to those laws.  Complaint, ¶ 1.  The Plaintiff may avoid the application of state law to Ambler 

Facility Clinic by having the federal government lease the clinic, which would result in the clinic being 

considered federal property for the duration of the lease.  Van Brocklin v. Tennessee, 117 U.S. 151 

(1886) (Property that the Federal Government holds title to, or by extension has a property interest in, is 

exempt from state property taxed).  Without a federal lease, the Plaintiff may receive Federal Tort 
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Claim Coverage and bill Medicare but the Plaintiff’s Ambler facility would be subject to, for example, 

state taxes and regulations for medical clinics and employees.  Plt Opp. and Reply. 

 The Plaintiff incorrectly suggests that the Ambler Clinic would not be subject to state taxes.  Plt. 

Opp. and Reply 32-33.  States cannot tax the economic activities of Indians conducted entirely on their 

own reservations.  See Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450, 453 (“when 

Congress does not instruct otherwise, a State's excise tax is unenforceable if its legal incidence falls on a 

Tribe or its members for sales made within Indian country.”).  The Plaintiff’s Ambler Clinic is in the 

Village of Ambler and not on a reservation.  Alaska v. Native Village of Venetie Tribal Government, 

522 US 520, 521 (1998) (with the exception of Metlakatla Indian Community, there is no Indian County 

or reservations in the State of Alaska).  Therefore, the Plaintiff would be subject to taxes. 

Plaintiff inappositely cites to Cohen’s Handbook of Indian Law § 8.03 for the preemption doctrine but 

this section refers to “tribal self-government” and the Plaintiff is a non-profit corporation, not a tribal 

government.  Finally, the Plaintiff cites Ketchikan Gateway Borough v. Ketchikan Indian Community, 

75 P.3d 1042, 1048 (Alaska 2003) for the proposition that a state could tax portions of tribal property not 

directly used for federal programs.  Ketchikan Gateway Borough supports the Defendant’s position that 

a federal lease of the entire facility would protect a tribe from state taxation because of the federal 

property interest as opposed to the pre-emption doctrine which in that case did not protect the tribal 

contractor from having forty (40) percent of its leased space taxed by the State of Alaska.  Property that 

the Federal Government holds title to, or by extension has a property interest in, is exempt from state 

property taxes.  Van Brocklin, 117 U.S. 151.   

VII. Lease Priority System 

 Under 25 U.S.C § 458aaa-16(e), the Plaintiff has the right not to participate in the LPS 

process.  Plt. MSJ at 17, 25 U.S.C. § 458aaa-16(e).  On the other hand, 25 U.S.C § 
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458aaa-16(e) does not preclude IHS from implementing its own policies, including the LPS.  

See 25 U.S.C § 458aaa-16(e).  The LPS is a common sense method for evaluating and vetting 

incoming requests for leases in an ordered manner where tribes choose to make such requests.  

The LPS allows IHS to consider each lease request using uniform criteria.  IHS must operate 

systematically in order to analyze priorities, given the number of tribes it serves and the 

complexity of its operations and the limits of its funding.  Without such a system, IHS would 

be in danger of acting irrationally and arbitrarily.  The LPS process not only ensures fair 

allocations of limited funding, but also prevents the IHS from violating the statutory mandate 

that the agency never reduce funding for one Tribe in order to make funds available to another.  

25 U.S.C. §§ 450j-1(b), 458aaa – 15(a).  The development of the LPS was in response to 

Congressional concern about unauthorized program expansion through leasing.  A.R. at 37.  

Consequently, the Court should grant deference to IHS’s use of LPS and uphold IHS’s reliance 

on the LPS process. 

VIII. Ambler Facility Lease is not a VBC Lease 

 The Plaintiff incorrectly argues that the Amber facility lease is a VBC lease subject to an 

exception to the LPS process.  Village Built Clinics (VBC) are clinics constructed and owned 

by the communities within which they are located, pursuant to AANHS practice.  Poncho Decl., 

¶ 9 (“VBC leases are between the IHS and a third party, not the [tribal] contractor that has an 

ISDEAA compact/funding with the IHS).  The Alaska Area Native Health Service (AANHS) 

Circular No. 91-75 supports this understanding of the nature of VBC leases.  A.R. at 9-14.  The 

AANHS Circular No. 91-75 states: “[t]his Circular provides the eligibility requirements for the 

VBC leasing program and describes the method being used to establish the lease payments to 

communities. (emphasis added).”  A.R. at 9.  Circular 91-75 repeatedly refers to an agreement 
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between IHS and the local community furnishing the clinic:  LEASING ELIGIBILTY AND 

CRITERIA:  A community interested in acquiring a lease (or modifying an existing lease) 

under the VBC program must make a written request to the Area Real Property Officer, Division 

of Health Facilities, Office of Environmental Health and Engineering.  The following criteria 

must be used in determining eligibility for a VBC lease and in evaluating the proposed clinic 

building: 

A. The community must have a properly trained and authorized Community Health 
Aide. 

B. The community must have at least 20 permanent Native residents who qualify for 
care under this program. 

C. The community must provide an acceptable building for the clinic . . . .  
 

A.R. at 9-10 (emphasis added).  To qualify for a VBC lease, the facility must not be owned by a tribal 

contractor.  See Poncho Decl., ¶¶ 2, 8, 9 (In the VBC lease program, the AANHS enters into leases … 

when a [tribal] contractor … does not own a clinic in a particular village.”).   

 The Plaintiff’s proposed Ambler facility lease does not qualify for a VBC lease because the 

community (the City of Ambler) does not own the facility.  The Plaintiff, a tribal contractor, does.  

Section 105(l) leases are granted to tribal organizations that holds title to facilities.  25 U.S.C. § 450j(l) 

(regarding Section 105(l) leases “the Secretary shall enter into a lease with the Indian tribe or tribal 

organization that holds title to, a leasehold interest in, or a trust interest in, a facility”) (emphasis added).  

Because the Plaintiff owns the Ambler facility, it cannot obtain a VBC lease and does not meet the VBC 

exception to the Lease Priority System Process. 
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CONCLUSION 

 Based on the foregoing, the Court should grant summary judgment in favor of the Defendant, or 

in the alternative, remand the case back to the Defendant. 

 

Dated:  September 20, 2013  Respectfully submitted, 

RONALD C. MACHEN JR., D.C. BAR #447889 
United States Attorney 
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Washington, D.C. 20530 
(202) 252-2539  
Andrea.McBarnette@usdoj.gov 

Case 1:13-cv-00380-TFH   Document 29   Filed 09/20/13   Page 14 of 14


