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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MONTANA BILLINGS 

DIVISION 

Kurt Haeker 
Plaintiff 

Versus 

United States Government 
Defendant 

CV-14-20-BLG-SPW-CSP 

Opposition to Motion to Dismiss Second 
Amended Complaint 

Haeker v. U.S. abbreviates to this question. Is the U.S. tenant in common or simple 
administrator? The constitution of the trust is the key. 

Justice Marshall had this to say 
"Their relation to the United States resembles that of a ward to his guardian." Cherokee 
Nation v. Georgia 5 Pet. 1, 17, 18. 20 (1831). 

And Justice Miller 
"These Indian tribes are the wards of the nation." United States v. Kagama. 118 U.S. 375 
(1886) 

And Justice Day 
"The tribal Indians are wards of the government, and as such under its 
guardianship." United States v. Waller 243 U.S. 452 (1917) 

Finally Justice Matthews 

"The relations between the United States and the Indian tribes being those of a superior 

toward an inferior who is under its care and control, its acts touching them and its 

promises to them, in the execution of its own policy and in the furtherance of its own 

interests, are to be interpreted as justice and reason demand in cases where power is 

exerted by the strong over those to whom they owe care and protection." Choctaw Nation 

v. United States, 119 U.S. 1 (1886) 
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This plain talk was before speech police silenced the nation with "political correctness", but these 
justices spoke correctness. I have lived, worked and fraternized with Hopi, Navajo, Crow, 
Shoshone, Northern Cheyenne and Sioux, and am literate about western history. I have had Crow 
employees, one of my tenants is Cherokee and I had a Jove relationship with a Sioux girl. I have 
seen Crow die if front of my eyes from alcohol. I consider myself a racist toward some groups, 
but I have had a fondness for the American Indian since I first met the Havasupai when in high 
school. I know what I am talking about; the American Indian is a ward. 

How can the ability of a ward to contract be superior to that of guardian? In drafting 28 U.S.C 
2409 what was the intent of congress? The wardship relationship is precisely why the Indian 
cannot alienate the land and thus they cannot be a legal tenant in common with me. 

"Nothing could more clearly demonstrate than does this requirement, the conception of 
Congress that the United States continued, as trustee, to have an active interest in the 
proper disposition of allotted Indian lands, and the necessity of its being made a party to 
controversies concerning the same, for the purpose of securing a harmonious and uniform 
operation of the legislation of Congress on the subject." McKay v. Kalyton, 204 U.S. 458 
(1907) 

This wardship is an unconstitutional violation of civil liberties. Let the American Indian do what 
they want with their land, but that is not the law. It arose from a desire to protect: 

"These limitations upon the power of the Indians to sell or make contracts respecting land 
that might best be set apart to them for their individual use and benefit were imposed to 
protect them from the greed and superior intelligence of the white man. Congress well 
knew that if these wards of the nation were placed in possession of real estate, and were 
given capacity to sell or lease the same, or to make contracts with white men with 
reference thereto, they would soon be deprived of their several holdings; and that, instead 
of adopting the customs and habits of civilized life and becoming self-supporting, they 
would speedily waste their substance and very likely become paupers. "Beck v. Flourney 
Livestock and Real Estate CO. Fed, 30 163 U.S. 086. 

I would rather make a deal with the Crow beneficiaries (the deal would be done by now) but 
federal Jaw in attempting to defeat nature defeats this option. 

"No purchase, grant, lease, or other conveyance of lands, or of any title or claim thereto, 
from any Indian nation or tribe of Indians, shall be of any validity in law or equity, unless 
the same be made by treaty or convention entered into pursuant to the Constitution." 25 
U.S. Code§ 177 

Mark quotes Quiver (Doc 21, Page 6) but Quiver is alien to this case. The administrative judge 
was simply wrong. The four unities of possession referred to in Quiver (title, time, interest and 
possession) define joint tenancies, not tenants in common. 

Likewise in United States v. Algoma Lumber. Algoma discovered nature of contractor and 
contractee in sale of timber, and has no reference to concepts of coownership. 
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Mark also quotes United States v. Mitchell (Doc.21 Page 7). Mitchell rivets the fiduciary 
relationship and is exactly my argument. The Department of the Interior failure to clearly 
establish who owns what is not proper exercise for a guardian. A perfect example is hunting and 
fishing. The current situation would cause chaos ifl went hunting out there. Call it Haeker's 
Last Stand. To understand read the awful decision in Montana v. United States, 450 U.S. 544 
(1981 ). This was the modem equivalent of the Sand Creek Massacre where the Supreme Court 
ruled against the Crow in spite of overwhelming evidence that the Crow did hold the Big Hom 
River. So much for justice at the Supreme Court. 

Common law and English fiefs establish that the United States has allodial title. McConnell v. 
Wilcox, I Seam (111.) 344, 367 (1837). Allodial title is superior to fee and it is certainly superior 
to the interest of a beneficiary. 

"But a tenant for life has all the rights of occupancy in the lands of a remainderman. The 
Indians have the same rights in the lands of their reservations. What a tenant for life may 
do upon the lands of a remainderman the Indians may do upon their reservations, but no 
more." United States v. Cook, 19 Wall. 591 

Parties with interest less than fee are not cotenants. 
"The court would not allow a partition action between parties with equitable 
(remainderman) and beneficial interest (tenancy for life.) as they were not considered 
cotenants." Funk v. Young 592P .2d 619 (Utah 1979) 

For example my family owns land in common with other heirs. There exists coownership 
between trusts, and between trusts and individuals. Ifland is partitioned it will be between the 
legal owners, the trusts, not the beneficiaries. Study the converse. 

Assume I went to the property and exercised my unity of possession and leased the property to a 
rancher who henceforth brought in 300 cow calf units depleting the grass resource. In an action 
to sue for waste who would be plaintiff and defendant? Answer: Uncle Sam and his nephew Kurt 
as they are cotenants. 
To take it further assume I deeded the property to a living trust with 5 different heirs. Who are 
the cotenants, the trustees or the beneficiaries? In a suit over real property would the cotenants 
be those with a contingent equitable interest and those with a beneficial interest or would the 
cotenants be the trustees? It would have to be the trustees. 

The United States will sue on behalf of the Crow beneficiary to quiet title so if it the other way 
around defendant should be the United States. 

"To resolve the conflict between the Tribe and the State, the United States, proceeding in 
its own right and as fiduciary for the Tribe, filed the present action, seeking a declaratory 
judgment quieting title to the riverbed in the United States as trustee for the Tribe and 
establishing that the Tribe and the United States have sole authority to regulate hunting 
and fishing within the reservation, and an injunction requiring Montana to secure the 
Tribe's permission before issuing hunting or fishing licenses for use within the 
reservation." Montana v. United States, 450 U.S. 544 (1981). 

3 

Case 1:14-cv-00020-SPW   Document 22   Filed 06/27/14   Page 3 of 5



See also: United States V Title Insurance Co. 265 U.S. 472 (1924), United States V 
Wildcat, 244 U. S. 111 (1917) United Stairs V Atkins. 260 U. S. 220 (1922) 

Voluminous precedent establishes government right to sue on behalf of the Indian but now the 
government wants me to sue the Crow? " ... he must negotiate with the other undivided interest 
holders." Doc 21 Page 8. What's up with that? 

Mark's brief is a contradiction. He states "The United States has only limited statutory and 
regulatory rights and duties." (Doc 21 Page 7) and then defeats himself on the next page with " ... 
the common property to which the United States holds title ... " (Doc 21 Page 8.) Well which 
way is it? 
He then goes to great length to establish a fiduciary relationship on page 7. That is my argument. 
If they are a fiduciary then they need to handle this. 

In the second part of the brief Mark tries to abridge jurisdiction by reference to the Quiet Title 
Act but if the US has only a regulatory dominion as he states then the Quiet Title act cannot 
preserve immunity. 

In his State of the Union Message of 1861, President Lincoln declared that it is 
"as much the duty of Government to render prompt justice against itself, in favor of 
citizens, as it is to administer the same between private individuals." 

And congress 
"give the people of the United States what every civilized nation of the world has already 
done -- the right to go into the courts to seek redress against the Government for their 
grievances." HR.Rep. No. 1077, 49th Cong., 1st Sess., I (1886). 

I may lose at trial under the Quiet Title Act but that can only occur if the U.S. is a tenant in 
common. This motion is self-defeating and there is jurisdiction in either direction. The very 
length of Mark's motion and my opposition shows how divided we are. There is no precedent in 
the record for a similar cause. 
Judge Watters has the right and the duty to hear this case and create new law. I strongly oppose 
the motion to dismiss. 
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Certificate of Service 

I hereby certify that on Thursday, June 26, 2014 a copy of the foregoing document was served 
via email to 

MARK STEGER SMITH 
Assistant U.S. Attorney 
U.S. Attorney's Office 
James F. Battin U.S. Courthouse 
2601 Second Ave. North, Suite 3200 
Billings, MT 59101 
mark.smith@usdoj.gov 

And served via first class mail to 

Clerk of Court 
James Batting United States Courthouse 
2601 Second Ave North Suite 1200, 
Billings, MT 59101 

Kurt Haeker 
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