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UNITED STATES DISTRICT COURT 

 

DISTRICT OF NEW MEXICO 

 

PUEBLO OF POJOAQUE, a federally recognized )  

Indian Tribe,      ) 

       ) 

 Plaintiff,     ) 

       ) 

vs.       )  NO. 13-cv-01186-JAP-KBM 

       ) 

STATE OF NEW MEXICO,    ) 

       ) 

 Defendant.     ) 

 

DEFENDANT STATE OF NEW MEXICO’S ANSWER TO PLAINTIFF’S COMPLAINT 

FOR FAILURE TO CONCLUDE COMPACT NEGOTIATIONS  

IN GOOD FAITH, 25 U.S.C. § 2710(D) 

 

 Defendant State of New Mexico (“Defendant” and “the State”) answers Plaintiff Pueblo 

of Pojoaque’s (“Plaintiff”) Complaint for Failure to Conclude Compact Negotiations in Good 

Faith, 25 U.S.C. § 2710(d) (“Complaint”) as follows: 

First Defense 

Defendant generally denies the allegations set forth in Plaintiff’s Complaint pursuant to 

Fed. R. Civ. P. 8(b)(3), except as follows: 

1. In answer to Paragraph 1 of Plaintiff’s Complaint, Defendant admits that Plaintiff 

brought this action, but denies that it has failed to conclude negotiations in good faith for a tribal-

state compact for the regulation of Class III gaming activities on Plaintiff’s Indian lands, as 

provided in the federal Indian Gaming Regulatory Act of 1988, 25 U.S.C. §§ 2701-2721 

(“IGRA”).  Defendant denies that there is any basis for this action, and otherwise denies the 

allegations of this paragraph. 

2. In answer to Paragraph 2 of Plaintiff’s Complaint, Defendant admits the first three 

sentences of Paragraph 2 of Plaintiff’s Complaint.  Defendant also admits that Plaintiff has 
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brought this action.  Defendant denies that there is any basis for this action and denies the 

remaining allegations of Paragraph 2 of Plaintiff’s Complaint. 

3. In answer to Paragraph 3 of Plaintiff’s Complaint, the State affirmatively states 

that it has not rejected proposed compact language based on the Compact Negotiation Act and 

that it has considered all concerns raised by the Pueblo throughout the course of negotiations. 

The State also affirmatively states that it has not sought to impose a form compact, and has 

engaged in sovereign-to-sovereign negotiations with multiple tribes, individually and 

collectively, throughout which many terms unique to individual tribes have been proposed and 

accepted by the State.  Defendant denies the remaining allegations of Paragraph 3 of Plaintiff’s 

Complaint. 

4. In answer to Paragraph 4 of Plaintiff’s Complaint, the State affirmatively states 

that it has never demanded, insisted, or proposed that the Pueblo pay a tax of any kind on any of 

its gaming revenue. The Pueblo has twice negotiated and agreed to compact terms that establish 

a system of tribal-gaming exclusivity in exchange for revenue sharing. The Pueblo has benefitted 

from that system and enjoyed severely limited competition for many years, and the State has 

foregone millions of dollars in potential tax revenue from non-tribal gaming. The system of 

exclusivity and revenue sharing currently in place within the State has been submitted to the 

Department of Interior and approved as being consistent with IGRA.  Defendant denies the 

remaining allegations of Paragraph 4 of Plaintiff’s Complaint. 

5. In answer to Paragraph 7 of Plaintiff’s Complaint, Defendant denies that the 

Governor of New Mexico (“Governor”) has negotiated compact amendments which allow one 

tribe to operate six gaming facilities in New Mexico. The State affirmatively states that it has 

negotiated amendments that would allow one tribe to operate up to five gaming facilities. The 
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State also affirmatively states that the Pueblo has operated up to five gaming facilities at one 

time, but has chosen to operate four gaming facilities at this time.  The State has proposed terms 

to the Pueblo that would permit it to maintain all gaming facilities it currently operates. The first 

sentence of Paragraph 7 of Plaintiff’s Complaint sets forth a legal conclusion to which no 

response is required.  To the extent that a response is required, the first sentence of Paragraph 7 

of Plaintiff’s Complaint is denied.  Defendant denies the remaining allegations of Paragraph 7 of 

Plaintiff’s Complaint. 

6. In answer to Paragraph 8 of Plaintiff’s Complaint, Defendant admits that Plaintiff 

has brought this suit.  Defendant denies the remaining allegations of Paragraph 8 of Plaintiff’s 

Complaint. 

7. In answer to Paragraph 10 of Plaintiff’s Complaint, Defendant admits that it has 

the discretion to consent or to not consent to the jurisdiction of this Court per its sovereign 

immunity from suit vested in the Eleventh Amendment to the United States Constitution.  

Defendant admits that the United States Department of the Interior promulgated regulations as 

set forth in 25 C.F.R. part 291 (2010).  The allegations set forth in the second sentence of 

Paragraph 10 set forth legal conclusions, to which no response is required.  To the extent that a 

response is required, the allegations are denied.  Defendant further alleges that the regulations are 

invalid and unlawful.  Defendant denies all remaining allegations of Paragraph 10 of Plaintiff’s 

Complaint. 

8. In answer to Paragraph 11 of Plaintiff’s Complaint, Defendant admits that 

Plaintiff is located in and does business in the District of New Mexico, that Defendant is located 

in the District of New Mexico, and that many of the underlying acts at issue occurred in the 

District of New Mexico.  The remaining allegations of Paragraph 11 of Plaintiff’s Complaint 
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state a legal conclusion to which no response is required.  To the extent that a response is 

required, Defendant denies the remaining allegations of Paragraph 11. 

9. Defendant admits the allegations of Paragraph 12 of Plaintiff’s Complaint. 

10. In answer to Paragraph 13 of Plaintiff’s Complaint, Defendant admits that it is a 

sovereign state government, a body politic within the constitutional framework of the United 

States of America.  Defendant denies all remaining allegations of Paragraph 13 of Plaintiff’s 

Complaint. 

11. In answer to the allegations of Paragraph 22 of Plaintiff’s Complaint, Defendant 

states that the records speak for themselves, and denies any characterization thereof that is not 

consistent with the records.  Defendant denies the remaining allegations of Paragraph 22 of 

Plaintiff’s Complaint. 

12. Defendant admits the allegations of Paragraph 23 of Plaintiff’s Complaint. 

13. In answer to the allegations of Paragraph 24 of Plaintiff’s Complaint, Defendant 

states that the records speak for themselves, and denies any characterization thereof that is not 

consistent with the records.  Defendant denies the remaining allegations of Paragraph 13 of 

Plaintiff’s Complaint. 

14. In answer to the allegations of Paragraph 25 of Plaintiff’s Complaint, Defendant 

states that the records speak for themselves, and denies any characterization thereof that is not 

consistent with the records.  Defendant denies the remaining allegations of Paragraph 25 of 

Plaintiff’s Complaint. 

15. In answer to Paragraph 26 of Plaintiff’s Complaint, Defendant admits that it 

brought suit in New Mexico v. Jicarilla Apache Tribe, No. CIV 00-851 BB/LFG (D.N.M. 2000), 

alleging that the Pueblo did not comply with the revenue sharing provisions of the 1997 
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compacts.  Defendant admits that this lawsuit was resolved through settlement.  Defendant 

denies the remaining allegations of Paragraph 26 of Plaintiff’s Complaint. 

16. In answer to Paragraph 27 of Plaintiff’s Complaint, Defendant admits that the 

Pueblo agreed to terms in the 2001 Compact that provide for 8% revenue sharing with the State 

in exchange for substantial exclusivity. Defendant denies the remaining allegations of Paragraph 

27 of Plaintiff’s Complaint. 

17. In answer to Paragraph 28 of Plaintiff’s Complaint, Defendant admits that the 

Pueblo of Pojoaque-New Mexico Gaming Compact was executed on July 19, 2005 and went into 

effect on August 25, 2005.  Defendant admits that the compact will expire at midnight on June 

30, 2015.  Defendant denies the remaining allegations of Paragraph 28 of Plaintiff’s Complaint. 

18. In answer to Paragraph 29 of Plaintiff’s Complaint, Defendant denies that the 

2007 Compact provides for a tax of any sort, and affirmatively states that at the request of the 

majority of gaming tribes, the State and the tribes negotiated a new compact that increased 

exclusivity and protections against non-tribal gaming and increased duration of the compact to 

30 years, among other benefits, in exchange for slightly higher revenue sharing rates.  Defendant 

denies the remaining allegations of Paragraph 29 of Plaintiff’s Complaint. 

19. Defendant admits the allegations of Paragraph 30 of Plaintiff’s Complaint. 

20. Defendant is without sufficient information to admit or deny the allegations of 

Paragraph 33 of Plaintiff’s Complaint.  

21. Defendant admits the allegations of Paragraph 34 of Plaintiff’s Complaint.  

22. Defendant admits the allegations of Paragraph 35 of Plaintiff’s Complaint. 

23. Defendant admits the allegations of Paragraph 36 of Plaintiff’s Complaint. 
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24. In answer to Paragraph 37 of Plaintiff’s Complaint, Defendant admits that the 

Pueblo, less than 24 hours after participating in a negotiations meeting with the State, asked the 

State to enter negotiations despite the ongoing process.  Defendant denies the remaining 

allegations of Paragraph 37 of Plaintiff’s Complaint. 

25. Defendant admits the allegations of Paragraph 38 of Plaintiff’s Complaint. 

26. In answer to Paragraph 39 of Plaintiff’s Complaint, Defendant admits that, since 

May 23, 2012, representatives of the State and the Pueblo have met on numerous occasions in 

the context of negotiating a new compact.  The State affirmatively states that the Pueblo has not 

engaged in meaningful discussion or negotiations in the course of those meetings. Defendant 

denies the remaining allegations of Paragraph 39 of Plaintiff’s Complaint. 

27. Defendant admits the allegations of Paragraph 40 of Plaintiff’s Complaint. 

Defendant affirmatively states that prior to submission of a written proposal, the parties had 

exchanged verbal offers or expressed positions and interests on nearly every provision in the 

existing compact.  

28. In answer to Paragraph 41 of Plaintiff’s Complaint, Defendant admits that the 

Pueblo provided a letter that stated it was no longer seeking exclusivity. In May of 2013, the 

Pueblo’s representatives contradicted its earlier position and explicitly stated that it would, in 

fact, consider compact terms inclusive of revenue sharing in exchange for exclusivity benefits.  

Defendant denies the remaining allegations of Paragraph 41 of Plaintiff’s Complaint. 

29. In answer to Paragraph 42 of Plaintiff’s Complaint, Defendant affirmatively states 

that the Pueblo has repeatedly communicated a willingness to participate in revenue sharing.  On 

one occasion, the Pueblo’s governor went out of his way to inform State negotiators that the 

Pueblo was willing to pay revenue sharing rates higher than those contained in the 2007 
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Compact, as long as it is permitted to serve alcohol on the gaming floor.  Even though the Pueblo 

had expressed a willingness to pay revenue sharing rates higher than 2007 rates, the State has 

always proposed revenue sharing rates equal to or lower than those contained in the 2007 

Compact. Defendant denies the remaining allegations of Paragraph 42 of Plaintiff’s Complaint. 

30. In answer to Paragraph 44 of Plaintiff’s Complaint, Defendant admits that, on 

March 14, 2013, Plaintiff informed the State that it does not seek exclusivity and that it is not 

willing to pay any fee to the State in exchange for exclusivity.  The Pueblo contradicted that 

position in May 2013.  Defendant denies the remaining allegations of Paragraph 44 of Plaintiff’s 

Complaint. 

31. Defendant admits the allegations of Paragraph 45 of Plaintiff’s Complaint. 

32. Defendant admits the allegations of Paragraph 51 of Plaintiff’s Complaint.  

Defendant affirmatively states that the tax rate for non-tribal race track gaming facilities is 26%. 

33. In answer to Paragraph 53 of Plaintiff’s Complaint, Defendant admits the first, 

third, fifth and sixth sentences of Paragraph 53. Defendant denies that the New Mexico Gaming 

Control Board received any taxes paid or tribal revenue sharing, and affirmatively states that 

those funds are deposited to the State Treasury and not the Board. Defendant also states that the 

OSGR utilizes auditors and other staff of the GMBCB as necessary to monitor compliance with 

tribal gaming compacts.  Defendant denies the remaining allegations of Paragraph 53 of 

Plaintiff’s Complaint.  

34. In answer to Paragraph 58 of Plaintiff’s Complaint, Defendant admits that it has 

bargained for those provisions, but affirmatively states that those provisions are only applicable 

to gaming, gaming enterprises, gaming wins, and gaming facilities, and thus directly related to 

the operation of Class III gaming. Defendant also states that these or similar provisions have 
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been approved in gaming compacts by the Department of Interior, including the 2001 and 2007 

Compacts in New Mexico. Defendant denies the remaining allegations of Paragraph 58 of 

Plaintiff’s Complaint.  

35. In answer to Paragraph 59 of Plaintiff’s Complaint, Defendant lacks knowledge or 

information sufficient to form a belief as to the truth of the allegations regarding the lodging and 

amenities that Buffalo Thunder Resort provides, as set forth in the second sentence of Paragraph 

59 of Plaintiff’s Complaint.  Defendant denies the remaining allegations of Paragraph 59 of 

Plaintiff’s Complaint. 

36. In answer to Paragraphs 61, 62, and 63 of Plaintiff’s Complaint, Defendant denies 

the allegations and affirmatively states that the existing compacts and terms proposed by the 

State to address dispute resolution between the parties to the compacts do not waive immunity by 

the Pueblo or the State.   

37. Defendant lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of Paragraph 65 of the Amended Complaint. 

38. In answer to Paragraph 73 of Plaintiff’s Complaint, Defendant admits the second 

sentence and affirmatively states that similar provisions have been approved by the Department 

of Interior in other compacts. Defendant also states there is no presently existing or proposed 

compact with the State that limits Class II gaming. 

39. Defendant lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of Paragraph 74 of the Amended Complaint. 

40. Defendant admits the allegations of Paragraph 86 of Plaintiff’s Complaint.  

41. Defendant denies all remaining allegations of Plaintiff’s Complaint that it has not 

expressly admitted or to which it has otherwise responded above. 
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Second Defense 

42. Defendant is immune from suit in this Court pursuant to the Eleventh Amendment 

of the United States Constitution.  Defendant does not waive its sovereign immunity from the 

jurisdiction of this Court. 

Third Defense 

43. Plaintiff is estopped from alleging that Defendant negotiated in bad faith, because 

Plaintiff has “unclean hands” and has not negotiated with Defendant in good faith. 

Fourth Defense 

44. Plaintiff’s Complaint fails, in whole or in part, to state a claim upon which relief 

may be granted against Defendant. 

Fifth Defense 

45. Plaintiff’s Complaint is barred by the doctrines of equitable estoppel, waiver, and 

laches. 

 WHEREFORE, Defendant respectfully requests the Court to dismiss Plaintiff’s 

Complaint with prejudice, award Defendant its costs of suit, and grant Defendant such other and 

further relief as the Court deems just and proper. 

 

GENERAL COUNSEL 

OFFICE OF THE GOVERNOR 

Jessica M. Hernandez 

Jeremiah L. Ritchie 

490 Old Santa Fe Trail, Suite #400 

Santa Fe, NM 87501-2704 

Telephone: (505) 476-2200 

Facsimile: (505) 476-2207 
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RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

By: /s/ Henry M. Bohnhoff    

 Henry M. Bohnhoff 

 Shannon M. Sherrell  

Post Office Box 1888 

Albuquerque, New Mexico  87103-1888 

Telephone:  (505) 765-5900 

Facsimile:  (505) 768-7395 

Attorneys for Defendant  
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the 25th day of February, 2014, I filed the foregoing 

electronically through the CM/ECF system, which caused the following parties or counsel to be 

served by electronic means.  

 

Jana C. Werner  

Pueblo of Pojoaque Legal Dept.  

30 Buffalo Thunder Trail  

Santa Fe, NM 87506  

505-819-2254  

Email: jwerner@buffalothunder.com  

 

-- and -- 

 

Scott Crowell  

Crowell Law Office Tribal Advocacy Group  

1487 W. State Route 89a, Ste. 8  

Sedona, AZ 86336  

425-802-5369  

Fax: 509-290-6953  

Email: scottcrowell@clotag.net  

 

-- and -- 

 

Steffani Ann Cochran  

58 Cities of Gold Road  

Santa Fe, NM 87506  

505-455-2271  

Fax: 505-455-0102  

Email: scochran@puebloofpojoaque.org  

 

Attorneys for Plaintiff 

 

/s/ Henry M. Bohnhoff    

Henry M. Bohnhoff 
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