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 UNITED STATES DISTRICT COURT                          

DISTRICT OF NEW MEXICO 

 

PUEBLO OF POJOAQUE, a federally recognized 
Indian Tribe, 

Plaintiff, 

vs. 

STATE OF NEW MEXICO, 

Defendant. 

NO. 13-cv-01186-GBW-KBM 

RESPONSE TO DEFENDANT’S 
MOTION TO SET ASIDE DEFAULT 
AND DEFAULT JUDGMENT. 

 

 

  

 

Plaintiff the Pueblo of Pojoaque assents to the State’s Motion to Set Aside Default and 

Default Judgment (Dk.#15), but in doing so, makes clear that it assents due to the fact that the 

State has now appeared and has informed the Pueblo and this Court that it has not yet made a 

decision to assert the Eleventh Amendment defense. The Pueblo does not agree with the State’s 

asserted rationale for vacating default judgment. Although that disagreement should not affect 

the disposition of the State’s motion, it does bear on the manner in which this case should 

proceed.  

The State’s motion was filed less than 48 hours prior to the Hearing currently scheduled 

for 1:30 P.M. on February 5, 2014. The Pueblo believes the Hearing should go forward in order 

to get clarification of the State’s inconsistent position regarding Eleventh Amendment immunity 

and to have this Court set clear direction to resolve the threshold question of whether the State 

will or will not consent to the jurisdiction of this Court. 
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The Pueblo welcomes the State to be an active party in this litigation, and is gratified to 

see it appear only after three weeks from service upon the Attorney General with the Complaint 

(Dk.#1), failing to respond to the filing and service of the Praecipe (Dk.#7), failing to respond to 

the Pueblo’s Motion for Default Judgment (Dk.#11), all of which were served upon the State, the 

service of the Complaint to which it has publicly acknowledged, and failing in advance of filing 

the motion, to contact the Pueblo’s legal counsel regarding its intent to seek an order vacating 

default judgment. 

 The Pueblo recommends that the Court now proceed with a schedule within which the 

State must inform the Court of its position regarding Eleventh Amendment immunity. If the 

State does assert Eleventh Amendment immunity, the Court should proceed to dismiss the case 

on that ground such that the Pueblo may then proceed with its administrative remedy with the 

Department of the Interior pursuant to 25 U.S.C. part 291. If the State does not assert Eleventh 

Amendment immunity, the Court should proceed on the merits.  

A. The Court is not required to dismiss the case on Eleventh Amendment Grounds 
unless the State unequivocally asserts Eleventh Amendment immunity. 
 

The State’s Motion to Set Aside Entry of Default and Default Judgment does not assert 

Eleventh Amendment immunity as an Affirmative Defense. Indeed, it expressly plants itself 

squarely on the fence: 

“It (State) has not yet determined to waive its sovereign immunity” 

(Dk.#15 at page 7).  

Contrary to the State’s assertions and rationale set forth in its brief, this Court may take 

jurisdiction of this litigation and proceed unless and until the State affirmatively asserts Eleventh 

Amendment immunity. This Court is not obligated sua sponte to dismiss on Eleventh 
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Amendment grounds. The case law on this point is well-settled and quite clear. Wisconsin 

Department of Corrections v. Schacht, 524 U.S. 381, 389, 118 S.Ct. 2047 (1998) (“Nor need a 

court raise the defect on its own”); Abdulhaseed v. Calbone, 600 F.3d 1301, 1312 (10th Cir. 

2010); United States v. Burlbaw, 548 F.3d 942 (10th Cir. 2008)(“a court may raise the issue of 

Eleventh Amendment immunity sua sponte but, unlike subject matter jurisdiction, it is not 

obligated to do so”)(emphasis added); Whitney v. Division of Juvenile Justice Services, 468 

Fed.Appx. 871, 2012 WL 1142256 (10th Cir. 2012); Jones v. Courtney, 466 Fed.Appx. 696, 699, 

2012 WL 505837 (10th Cir. 2012); 13 Charles Alan Wright et al. Federal Practice and 

Procedure § 354.21 at p. 61 (3d ed. 2008). 

 Regarding the State’s pending Motion to Set Aside Entry of Default and Default 

Judgment (Dk.#15) the correctness of the issue is moot because the Pueblo assents to the motion. 

The Pueblo’s preference is that this case proceeds on the merits. However, the Court was 

certainly within its jurisdictional discretion to have entered default judgment, and if the State 

fails in a timely manner to file an answer or file a special appearance informing this court that it 

asserts Eleventh Amendment immunity, the Pueblo will again seek entry of default and the Court 

is perfectly within its jurisdiction to enter such default judgment.  

B. If the State does assert Eleventh Amendment Immunity as an Affirmative 
Defense in its Answer or by means of a Special Appearance, the Court should 
enter an Order dismissing the case on those grounds such that the Pueblo may 
proceed with its administrative remedy pursuant to 25 C.F.R. part 291. 
 

The Department of the Interior provides an administrative remedy for tribes confronted by 

recalcitrant states that hide behind Eleventh Amendment immunity rather that confront the 

Tribe’s allegations on the merits. The detailed process for that administrative remedy is set forth 

in 25 C.F.R. part 291. In order for a tribe to qualify for the remedy, it must meet the five criteria 
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set forth in 25 C.F.R. § 291.3: 

When may an Indian tribe ask the Secretary to issue Class III gaming procedures? 
An Indian tribe may ask the Secretary to issue Class III gaming procedures when 
the following steps have taken place: 

(a) The Indian tribe submitted a written request to the State to enter into 
negotiations to establish a Tribal-State compact governing the conduct of 
Class III gaming activities; 
(b) The State and the Indian tribe failed to negotiate a compact 180 days 
after the State received the Indian tribe's request; 
(c) The Indian tribe initiated a cause of action in Federal district court 
against the State alleging that the State did not respond, or did not respond 
in good faith, to the request of the Indian tribe to negotiate such a 
compact; 
(d) The State raised an Eleventh Amendment defense to the tribal 
action; and 
(e) The Federal district court dismissed the action due to the State's 
sovereign immunity under the Eleventh Amendment. 

 
(emphasis added). 

The State refers to an allegation in the Pueblo’s Complaint that if the State fails to 

answer, the Court then lacks jurisdiction and should dismiss. That allegation did not envision the 

State deciding to ignore the Court. Common practice for states asserting Eleventh Amendment 

immunity, and also for tribes asserting Tribal sovereign immunity from suit, is to not file an 

answer, but to file a special appearance preserving immunity and informing the court that it does 

not consent. Had the State done that, or if the State does that in a timely manner going forward, 

then dismissal of the lawsuit would be proper, see Seminole Tribe v. Florida, 517 U.S. 44 (1996), 

and the Pueblo may then proceed with administrative remedies pursuant to 25 C.F.R. part 291. If 

the State’s reading of the allegation is correct, then the Pueblo’s allegation is incorrect as a 

matter of law, as set forth above, and the Court is still within its jurisdictional discretion to enter 

default judgment. 
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Perhaps the State’s strategy in not answering was in hopes that the Court would dismiss 

the case by addressing the Eleventh Amendment issue sua sponte and the State would later argue 

to the Department of the Interior that the Pueblo does not qualify because the State never raised 

the Eleventh Amendment defense, as required by 25 C.F.R. § 291.3(d). The appropriate manner 

for the Court to proceed is to force the State to come down from the fence and either assert the 

Eleventh Amendment defense or consent to proceed on the merits of the Pueblo’s claims. The 

State may still be trying to be coy by correctly informing the Court it lacks subject matter 

jurisdiction if the State asserts Eleventh Amendment immunity, but not informing the Court as 

whether it will or will not indeed assert immunity. The Court proceeding with an entry of Default 

Judgment is appropriate if the State remains on the fence. 

C. Although it is clear that all appropriate State officials had timely notice of the 
Pueblo’s Complaint, questions regarding the effectiveness of service of process 
are now moot. 

  
The State’s Motion to Set Aside Entry of Default and Default Judgment argues that service 

was ineffective because the Pueblo must serve the Governor in addition to serving the State’s 

chief legal officer, even though the Governor is not a named party in the litigation.  Even if the 

State’s argument is correct, the matter is now moot.  The Pueblo perfected service upon the 

Governor yesterday, February 4, 2014. 

Even if the Pueblo has failed to perfect service according to the strict requirements of 

Rule 1-004(H)(1)(a), upon all entities associated with the State the issue is moot as the 

Governor’s Office for the State of New Mexico was served yesterday in accord with the	  

requirements of the rule.  The Governor’s office does not suggest it was unaware of the 

pendency of the lawsuit or that the Pueblo effectuated service on the State through the Attorney 
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General’s Office, only that there was want of strict compliance with statutory requirements for 

service.  In fact a spokesman for Governor Martinez is quoted on December 18, 2013 in response 

to the Complaint, “. . . that the administration has negotiated in good faith for well over a year. 

It’s incredibly unfortunate that Pojoaque has chosen to litigate, not negotiate”.   

The Governor clearly had timely notice of the Pueblo’s Complaint. The technical defect 

in service does not explain the State’s inability to inform this Court of the State’s position 

regarding Eleventh Amendment immunity.  

                                                                 SUMMARY 
 

In light of the State’s appearance in this action, and the Pueblo’s preference that this case 

proceed on the merits, the Pueblo assents to the State’s motion (Dk.#15) and urges this Court to 

set a date certain by which the State must inform the Court as to whether it asserts Eleventh 

Amendment immunity or consents to the Court’s jurisdiction to proceed on the merits. The 

Pueblo suggests that the State reveal its position at the February 5, 2014 Hearing. Alternatively, 

the Court should direct the State to inform the Court of its position regarding Eleventh 

Amendment immunity on February 25, 2014, the same date that the answer is now due. If the 

State chooses to again remain on the fence as of that date, the Court should proceed with the 

entry of default judgment. 

Respectfully submitted this  5th day of February, 2014. 	   	   	   	    

/s/ Scott Crowell        
SCOTT CROWELL 
CROWELL LAW OFFICES TRIBAL ADVOCACY GROUP 
Arizona State Bar No. 009654** 
1487 W. State Route 89A, Suite 8 
Sedona, Arizona  86336 
Phone: (425) 802-5369 
scottcrowell@hotmail.com 
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    STEFFANI A. COCHRAN 

New Mexico State Bar No. 8941* 
Chief General Counsel 
 PUEBLO OF POJOAQUE 
Pueblo of Pojoaque Legal Department 
58 Cities of Gold Road, Suite 5 

    Santa Fe, NM 87506 
 (505) 455-2271 

scochran@puebloofpojoaque.org 
 
JANA WERNER 
New Mexico State Bar No. 9699* 
General Counsel 
PUEBLO OF POJOAQUE 
Pueblo of Pojoaque Legal Department 
30 Buffalo Thunder Trail 
Santa Fe, NM  87506 
Phone: (505) 819-2254 
jwerner@buffalothunder.com 
 
*Local counsel 
** Non-admitted attorney associating with local counsel 
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CERTIFICATE OF SERVICE 
 

 I, Scott Crowell, hereby certify that on February 5, 2014, Plaintiff Pueblo of Pojoaque’s  
 
RESPONSE TO DEFENDANT’S MOTION TO SET ASIDE ENTRY OF DEFAULT AND  
 
DEFAULT JUDGMENT was filed through the ECF System and will be sent electronically to  
 
registered participants as identified on the Notice of Electronic Filing: 
 
Henry Bohnhoff 
Rodey Dickason Sloan Akin & Robb, P.A. 
P.O. Box 1888 
201 Third Street NW, Suite 2200 
Albuquerque, NM 87103 
Email: hbohnhoff@rodey.com 
 

Shannon Sherrell 
Rodey Dickason Sloan Akin & Robb, P.A. 
P.O. Box 1888 
201 Third Street NW, Suite 2200 
Albuquerque, NM 87103 
Email: ssherrell@rodey.com 
 
   Additionally, paper copies will be sent to any non-registered participants by Certified 

First Class mail, U.S. postage prepaid to the address below: 

Governor Susana Martinez 
Office of the Governor 
490 Old Santa Fe Trail 
Room 400 
Santa Fe, NM 87501 
 
 
 
 
          /s/ Scott Crowell 
          SCOTT CROWELL** 
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